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PREFACE  TO  THE   FIRST  EDITION 

As  the  introductory  chuptur  of  this  work  contains  such 
explanations  as   seem   needed   of   its  scoih;   and  phm,   the 
Author  has   little  to  do  in  this  place   except   express  his 
thanks  to  the  numerous  hieiuls  who  have  iieljwd  hiui  with 
facts,  opinions,  and  criticisms,  or  by  tiie  gift  of  books  or 
pamphlets.     Among  these  he  is  especially  indebted   to  the 
Hon.  Thomas  iM.  Cooley,  now  Chairman"  of  the  Interstate 
Commerce    Commission    in    Washington ;     Mr.    James    B 
Thaer   of  the    Harvard    Law   School,    Candiridge,   Mass.;' 
Hon.  Seth  Low,  formerly  iMayor  of  Brooklyn;   Mr.  E    L 
(Jodkin  of  New   York ;    Mr.    Theodore    Roosevelt   of   New 
York;    Mr.   G.    Bradford  of  Cambridge,   Mass.;    and   Mr 
Theodore  Bacon  of  Rochester,   N.Y.  ;   by  one  or  other  of 
whom  the  greater  part  of  the  proofs  of  these  volumes  have 
been  read.     He  has  also  received  valuable   aid   from   Mr. 
Justice   Holmes  of  the  Supreme   Court  of  Massachusetts; 
Mr.  Theodore  Dwight,  late  Librarian  of  the  State  Deimrt- 
ment  at  Washington ;   Mr.  H.  Villard  of  New  York ;   Dr. 
Albert  Shaw  of  Minneapolis;    Mr.  Jesse  Macy  of  (irinnell, 
la.;    Mr.   Simeon   Baldwin  and    Dr.   Cieorge   P.    Fisher   of 
New  Haven,  Conn.;    Mr.   Henry  C.   Lea  of  Philadelphia; 
Col.  T.  W.  Higginson  of  (Cambridge,  Mass.  ;    Mr.   Bernard 
Moses  of  Berkeley,  Cal. ;    Mr.   A.    B.    H..ughton  of  Corn- 
mg,   N.Y. ;    Mr.    John    Hay  of   Washington;    Mr.    Henry 
Hitchcock  of  St.   Louis,  Mo. ;    President  James  B.  Angell 
of  Ann  Arbor,  Mich.;    Hon.  Andrew   I).    White  of  Syra- 
cuse,  N.Y.  ;    Mr.   Frank  J.   Goodnow  and  Mr.   Edward  P. 
Clark  of  New  York  ;   Dr.   Atherton  of  the  State  College, 
Pennsylvania;   and  the  authorities  of  the  U.S.   Bureau  of 
Education.     No  one  of  these  gentlemen  is,  however,  respon- 
sible for  any  of  the  facts  stated  or  views  expressed  in  the 
book. 
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PREFACE 


1  he  Author  is  further  indebted  to  Mr.  Low  for  a  chapter 
wntteu  by  h.m,  which  ccutains  matter  of  much  in te^est 
relatinjr  t..  municipal  govern.nent  and  politics. 

He  gladly  takes  this  opportunity  of  thanking  for  their 
aid  and  counsel  four  English  friends  :  Mr.  Henry  Sidgvvck 
who  1.S  read  most  of  the  proofs  with  great  care  andTade 
tof.  T^'^'^f  ""''*  "!'"»  them ;  the  Rev.  Stopford  A. 
Biooke  whose  literary  criticisms  have  been  very  helpful- 
Mi-^  Albert  V.  Dieey,  and  Mr.  VV.  Robertson  SmiJh.  ^  ' 
hv  fn- ''  r*'"  1  "''  "«twithstanding  the  assistance  rendered 
by  friends  in  America,  he  must  have  fallen  into  not  a  few 
errors,  and  without  asking  to  be  excused  for  these,  he  des  rel 
o  plead  in  extenuation  that  the  book  has  been  wriUen  under 
the  constant  pressure  of  public  duties  as  well  as  o    other 

CO  r' .  •"/  '  ""^  '^'''  '^'  ^^'^^"It^  "f  "'staining  in  Europe 
correct  information  regarding  the  constitutions  and  laws  of 
American  States  and  the  rules  of  party  organizations  tvery 

When  the  book  was  begun,  it  was  intended  to  contain  a 
study  of  the  more  salient  social  and  intellectual  phenomena 
of  contemporary  America,  together  with  descriptions  o    the 
scenery  and  aspects  of  nature  and  human  natureCt"  e  We^t 
a  1  of  whose  States  and  Territories  the  Author  has  vi  ited 

Plan  V:    n'"',  ''™^''  ""'  ^•'""'^  *hat  to  car ^  ouftJ^; 
plan   It  would   be   necessary  either   unduly  to   curtail     Z 

Z^,  ::rr\     ^!!:^^^\«^"^  ^-t-  !-?th  ..an  that 
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PREFACE  TO  THE  EDITION  OF  1910 

As  the. introductory  chapter  of  thia  book  contains  such 
explanations  as  se  n  needed  of  its  scope  and  plan,  I  have 
little  to  do  here  except  advert  to  the  alterations  made  in  it 
since  it  was  first  published  in  1888.  Some  years  afterwards, 
m  1893-95,  a  revised  and  much  enlarged  edition  appeared ; 
and  since  that  date  various  minor  corrections  and  additions 
have  from  time  to  time  been  made.  Now  in  1910  I  find  that 
so  many  changes  have  taken  place  in  the  United  States  that 
a  further  complete  revision  has  become  necessary,  and  that 
some  note  ought  to  be  taken  of  certain  new  phenomena  in 
American  politics  and  society.  In  this  edition,  accordingly, 
there  have  been  introduced,  sometimes  in  the  text,  some- 
times  in  supplementary  notes,  concise  descriptions  of  such 
phenomena. 

Besides  these  corrections  and  additions,  which  do  not  affect 
the  general  plan,  four  new  chapters  have  been  added.  One 
deals  with  the  transmarine  domin-ons  of  the  United  States 
acquired  since  1888,  a  second  with  the  huge  influx  of  immi- 
grants who  have  been  arriving  from  Central  und  Southern 
Europe,  a  third  with  the  more  recent  phases  of  the  Negro 
Problem  in  the  South,  and  a  fourth  with  the  remarkable 
development  in  late  years  of  the  American  Universities. 

My  friend,  Mr.  Seth  Low,  formerly  mayor  of  New  York, 
has  been  kind  enough  to  rewrite  the  chapter  on  Municipal 
C»overnment  which  he  contributed  to  the  first  edition,  and 
winch  contains  matter  of  much  interest  relating  to  city 
government  and  city  politics. 

I  am  indebted  to  Professor  Beard  of  Columbia  University 
tor  information  on  several  topics  which  I  could  not  person- 
ally  investigate.  Besides  the  difficulties  of  splection  and 
compression  which  attend  any  nterapt  to  deal  in  two  vol- 
umes  with  so  vast  a  subject  as  that  of  this  treatise',  I  have 
tound  in  revising  it  a  further  difficulty  in  the  fact  that  many 
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po  itical  institutions  in  the  United  States,  such  as  forms  of 
City  Governinent,  the  party  nominating  machinery,  and  the 
methods  of  direct  popular  legislation,  are  at  present  in  a 
transitory  or  experimental  condition ;  the  variations  between 
one  btate  and  another  growing  more  numerous   with  the 
emergence  of  new  ideas  and  new  schemes  of  reform      It 
would  have  been  impossible  to  find  space  to  describe  these 
otherwise  than  in  outline,  even  could  I,  under  the  heavy 
pressure  of  other  duties,  have  found  time  to  study  all  these 
things  ^jnutely.     But  an  effort  has  been  made  to  call  atteT 
tion  to  the  more  important  among  these  new  political  ar- 

ZnTl  '  T^  K  ?''"  ^^  '^'^  '^'  '^'  ^^''  ^«««nt  facts, 
though  I  am  for  obvioiis  reasons  precluded  from  adding  com- 
ments  on  many  of  the  facts  which  it  is  proper  to  state 

felilXTtT'T'^'"'^'^^'  ^  '''''''^  °^  this  revision, 
tearing  lest  the  hopeful  spirit  with  which  my  observation  o. 

American  institutions  from  1870  to  1894  had  inspired  me 

phases.  But  all  I  have  seen  and  heard  during  the  last  few 
years  makes  me  more  hopeful  for  the  future  of  popular  gov 

JCth  'v  h  '  'r'V^'''^  ^''  ^°°d  «««™  ^^'•o^er  tofday 
than  they  have  been  for  the  last  three  generations 

m  the  prefaces  to  the  first  and  third  editions  I  expressed 
iTsh  wl  h  d\'  !"f  """'^^  ""'  ^"«"^'^'  American  and  Eng 
indebted  have  now  passed  away.     To  those  who  hapnilv  re- 
thank  also  many  others,  too  numerous  to  be  all  mentioned 

tempt,  made  by  one  who  was  then,  comparatively  sDeakin^ 

proof,  i„  t^veiiing  ;„  aJ;L\t:;„^htTtrc';ul7."'''^ 

October  22,  1910.  JAMES  BRYCE. 


I 


NOTE  TO  EDITION  OF   1914 

This  new  edition  has  been  carefully  revised  in  order  to 
introduce  into  the  text  the  changes  made  by  recent  amend- 
ments to  the  Constitution,  and  otherwise  to  bring  the  book 
up  to  date. 

Febrttabt  26,  1914. 
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CHAPTER  1 

INTRODUCTORT 

"What  do  you  think  of  our  institutions?"  is  the  question 
adiliessed  to  the  European  traveller  in  the  United  States  by 
every  chance  acquaintance.  The  traveller  finds  tho  question 
natural,  for  if  he  be  an  observant  man  his  omv  mind  is  full  of 
these  institutions.  But  he  asks  himself  why  it  should  be  in 
Am. .  .  only  that  he  is  so  intorroRated.  In  England  one  does 
not  1  ..|uire  from  foreigners,  nor  even  from  Americans,  their 
views  on  the  E.»glish  laws  and  government ;  nor  does  the  Eng- 
lishman on  the  Continent  find  Frenchmen  or  Gennans  or  Italians 
anxious  to  have  his  judgment  on  their  iwlitics.  Presently  the 
r«'ason  of  the  difference  appt^ars.  The  institutions  of  the  United 
States  are  deemed  by  inhabitants  and  admitted  by  strangers  to  be 
a  matter  of  more  general  interest  than  those  of  the  not  less  famous 
nations  of  the  Old  World.  They  an',  or  are  supix)sed  to  l)e,  insti- 
tutions of  a  new  type.  They  form,  or  are  supposed  to  form, 
a  symmetrical  whole,  capable  of  Iieing  studied  and  judged  all 
together  more  profitably  then  the  less  perfectly  harmonized 
mstitutions  of  older  countries.  They  represent  an  experiment 
in  the  rule  of  the  multitude,  tried  on  a  scale  unprecedentedly  vast, 
and  the  results  of  which  every  one  is  concerned  to  watch.  And 
yet  they  are  something  more  than  an  experiment,  for  they  are 
iH'heved  to  disclose  and  display  the  type  of  institutions  towards 
which,  as  by  a  law  of  fate,  the  n'st  of  civilized  mankind  are  forced 
to  move,  somt!  with  swifter,  others  with  slower,  but  aU  with 
unresting  feet. 

When  our  traveller  returns  home  he  is  again  interrogated  by 
the  more  intelligently  curious  of  his  friends.  But  what  now 
strikes  him  is  the  inaptntss  of  their  questions.  Thoughtful 
l:^uropeans  have  liegun  to  realize,  whether  with  satisfaction  or 
regret  the  enormous  and  daily-increasing  influence  of  the 
tnited  States,  and  the  splendour  of  the  part  reserved  for  theta 
m  the  development  of  civilization.     But  such  men,  unless  thev 
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have  themselves  crossed  the  Atlantic,  have  f  ^^^^^^^^^^ 
or  correct  ideas  regarding  the  phenomena  of  the  ^ew  Word 
The  sodal  and  political  experiments  of  America  constantly 
dted  n  Europe  h2  as  patterns  and  as  waminp  an.  hard^  ever 
cited  with  due  kiiowledge  of  the  facts,  much  less  with  compre- 
hension  of  what  they  teach  ;  and  where  premises  are  misunder- 
«tnnd  inferences  must  be  unsound.  •    •*  , 

Tt  is  such  a  feeling  as  this,  a  sense  of  the  immense  curiosity 
of  Euror  ega  Sg  the  social  and  political  life  of  America,  and 
o  theTcomparable  significance  of  American  experience,  that 
hi  h^d  and  will  lead  so  many  travellers  to  record  their  impres- 
sion ofTbe  Land  of  the  Future.  Yet  the  very  abundance  o 
descriptions  in  existence  seems  to  require  the  author  of  another 
to  justify  himself  for  adding  it  to  the  list. 

I  might  plead  that  America  changes  so  fast  that  every  .ew 
vearra  new  crop  of  books  is  needed  to  describe  the  new  face 
Si  thLs  have  put  on,  the  new  problems  that  have  appeared, 
The  new  Seas  germinating  among  her  people,  the  new  and^unex- 
nocted  developments  for  evil  as  well  as  for  goo.l  of  which  her 
^rtabshed    institutions    have    been  found  capable.     I  might 

0  ir  e  that  a  new  generation  .^ows  ^Pf-ry  few  year,  in  Europ^ 
which  does  not  read  the  older  books,  l)ecause  they  are  old,  but 

1  d.L  to  read  a  new  one.  And  if  a  further  reason  is  asked 
r;/ let  ttbe  found  in  this,  that  during  the  last  fi^'ty  years^no 
author  has  proposed  to  himself  the  aim  of  portraying  the  whole 
p  iS^^^^^^^^^  the  country  in  its  practice  as  well  a-ts  t^^^^^^ 
of  explaining  not  only  the  National  Government  but  the  State 
CovernmenH  not  oidy  the  Constitution  but  the  party  system 
m  V  onlv  the  party  system  but  the  ideas,  temper,  habits  of  the 
:tS  pe'S^    Much  that  is  valuable  has  lx.n  written  on 

artclr  parts  or  as,x>cts  of  the  subject,  but  no  one  seems  to 
ave  tT  el  to  deal  with  it  as  a  whole  ;  not  to  ad<l  that  some  o 
tirablest  writers  have  Ikh-u  either  advocates,  often  professed 
oMvMfates  or  detractors  of  democracy. 

To  pn-sVn  such  a  general  view  of  the  United  States  both  as 
a  Svomment  and  as'a  Nation  is  the  aim  of  the  present  book^ 
BuUn  sH>king  to  Ix-  comprehensive  it  does  not  attempt  to  be 
cxl  au'tive.     The  effort  to  cover  the  whole  ground  with  equa 

mimiteness,  which  a  I-'-^'^-^^'^-^^-^'^'^'TI^^ ^^^^^ 
,,,and- remarked  upon  as  a  characteristic  fault  of  English 
writers,  is  to  l>e  avoided  not  merely  Ix^cause  it  wearies  a  reader. 
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but  because  it  leads  the  writer  to  descant  as  fully  upon  matters 
he  knows  imperfectly  as  upon  those  which  his  own  tastes  and 
knowledge  qualify  him  to  deal  with.  I  shall  endeavour  to  omit 
nothing  which  seems  needed  to  make  the  political  life  and  the 
national  character  and  tendencies  of  the  Americans  intelligible 
to  Europeans,  and  with  this  view  shall  touch  upon  some  topics 
only  distantly  connected  with  government  or  politics.  But 
there  are  also  many  topics,  perhaps  no  more  remote  from  the 
main  subject,  which  I  shall  pass  lightly  over,  either  because  they 
have  been  sufficiently  handled  by  previous  writers,  or  because 
I  have  no  such  minute  acquaintance  with  them  as  would  make 
my  observations  profitable.  For  instance,  the  common-school 
system  of  the  United  States  has  lxH>n  so  frequently  and  fully 
described  in  many  ea.sily  accessible  l)ooks  that  an  account  of  it 
will  not  be  expected  from  me.  But  American  universities  have 
been  generally  neglected  by  European  observers,  and  may  there- 
foi-e  properly  claim  some  pages.  The  statistics  of  manufactures, 
agriculture,  and  commerce,  the  systems  of  railway  finance  and 
railway  management,  are  full  of  interest,  but  they  would  need  so 
much  space  to  l)e  properly  set  forth  and  commented  on  that  it 
would  he  impossible  to  bring  them  within  the  present  volumes, 
even  had  I  the  special  skill  and  knowledge  needed  to  distil  from 
rows  of  figures  the  refined  spirit  of  instruction.  Moreover, 
although  an  account  of  these  facts  might  be  made  to  illustrate 
the  features  of  American  civilization,  it  is  not  necessary  to  a  com- 
prehension of  American  character.  Observations  on  the  state 
of  literature  and  religion  are  necessary,  and  I  have  therefore 
endeavoured  to  convey  some  idea  of  the  literary  tastes  and  the 
religious  habits  of  the  people,  and  of  the  part  which  these  play 
in  forming  and  colouring  the  whole  life  of  the  country. 

The  book  which  it  might  seem  natural  for  me  to  take  as  a 
model  is  the  Deynocracxj  in  America  of  Alexis  de  Tocqueville. 
It  would  indeed,  apart  from  the  danger  of  provoking  a  com- 
parison with  such  an  admirable  master  of  style,  have  been  an 
interesting  and  useful  task  to  tread  in  his  steps,  and  seek  to 
do  for  the  United  States  of  1888,  with  their  sixty  millions  of 
people,  what  he  did  for  the  fifteen  millions  of  1832.  But  what 
I  have  actually  tried  to  accomplish  is  something  different,  for  I 
have  conceived  the  subject  upon  quite  other  lines.  To  Tocque- 
ville America  was  primarily  a  democracy,  the  ideal  democracy, 
fraught  with  lessons  for  Europe,  and  above  all  for  his  own  France. 
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What  he  has  given  us  is  not  so  much  a  description  of  the  country 
and  people  as  a  treatise,  full  of  fine  observation  and  elevated 
thinking,   upon  democracy,  a  treatise  whose  conclusions  are 
illustrated  from  America,  but  are  founded,  not  so  much  on  an 
analysis  of  American  phenomena,  as  on  general  and  somewhat 
speculative  views  of  democracy  which  the  circumstances  of 
France  had  suggested.     Democratic  government  seems  to  me, 
with  all  deference  to  his  high  authority,  a  cause  not  so  potent 
in  the  moral  and  social  sphere  as  he  deemed  it ;  and  my  object 
has  been  less  to  discuss  its  merits  than  to  paint  the  mstitutions 
and  peo!,ie  of  America  as  they  are,  tracing  what  is  peculiar  i»' 
them  not  merely  to  the  sovereignty  of  the  masses,  but  also  to  ihv. 
history  and  traditions  of  the  race,  to  its  fundamental  ideas,  to  its 
material  environment.     I  have  striven  to  avoid  the  temptations 
of  the  deductive  method,  and  to  present  simply  the  facts  of  the 
case,  arranging  and  connecting  them  as  best  I  can,  but  letting 
them  speak  for  themselves  rather  than  pressing  upon  the  reader 
my  own  conclusions.     The  longer  any  one  studies  a  vast  subject, 
the  more  cautious  in  inference  docs  he  become.    When  I  first 
visited  America  in  the  year  1870, 1  l)rought  homo  a  swarm  of  bold 
generalizations.     Half  of  them  were  thrown  overboard  after  a 
second  visit  in  1881.     Of  the  half  that  remained,  some  were 
dropped  into  the  Atlantic  when  I  returned  across  it  after  a  third 
visit  in  1883-84  :  ar.d  although  the  two  later  journeys  gave  birth 
to  some  new  views,  these  views  are  fewer  and  more  discreetly 
cautious  than  their  departed  sisters  of  1870.     I  can  honestly  say 
that  I  shall  be  better  pleased  if  readers  of  a  philosophic  turn  find 
in  this  book  matter  on  which  they  feel  they  can  safely  build 
theories  for  themselves,  than  if  they  take  from  it  theories  ready 

made. 

To  ha-e  dealt  with  th^  subject  historically  would  have  been 
profitable  as  well  as  pleasant,  for  the  nature  of  institutions  is 
best  understood  when  their  growth  has  been  traced  and  illustra- 
tions adiluced  of  their  actual  working.  If  I  have  made  only 
a  sparing  use  of  this  method,  it  has  been  from  no  want  of  love 
for  it,  but  because  a  historical  treatment  would  have  seldom  been 
compatible  with  my  chief  aim,  that  of  presenting,  within 
reasonable  compass,  a  full  and  clear  view  of  the  facts  of  to-day. 
American  history,  of  which  Europeans  know  scarcely  anything, 
may  be  wanting  in  colour  and  romance  wh(>n  compared  with  the 
annals  of  the  great  states  of  the  Old  World  ;  but  it  is  eminently 
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rich  in  political  instruction.  I  hope  that  my  American  readers, 
wlio,  if  I  am  not  mistaken,  know  the  history  of  their  country 
better  than  the  English  know  that  of  England,  will  not  suppose 
that  I  have  ignored  this  instruction,  but  will  allow  for  the  omis- 
sions rendered  necessary  by  the  magnitude  of  the  subject  which 
I  am  trying  to  compress  into  two  volumes.  Similar  reasons  com- 
pel me  to  deal  succinctly  with  the  legal  aspects  of  the  Consti- 
tution ;  but  the  lay  reader  may  possibly  ileem  this  brevity  a 
merit. 

Even  when  limited  by  the  exclusion  of  history  and  law,  the 
subject  remains  so  vast  and  complex  as  to  make  needful  some 
explanation  of  the  conception  I  have  formed  of  it,  and  of  the 
plan  upon  which  the  book  has  been  constructed. 

There  are  three  main  things  that  one  wishes  to  know  about 
a  national  commonwealth,  viz.  its  framework  and  constitutional 
machinery,  the  methods  by  which  it  is  worked,  the  forces  which 
move  it  and  direct  its  course.  It  atural  to  begin  with  the 
first  of  these.  Accordingly,  I  lx>gin  wii  h  the  government ;  and  as 
tlie  powers  of  government  aie  two-fold,  l)eing  vested  partly  in 
the  National  or  Federal  authorities  and  partly  in  the  States,  I 
begin  with  the  National  government,  whose  structure  presents 
less  difficulty  to  European  mii.ds,  because  it  resembles  the  Na- 
tional government  in  each  of  their  own  countries.  Part  I.  there- 
fore contains  an  account  of  the  several  Federal  authorities, 
the  President,  Congress,  the  Courts  of  Law.  It  describes  the 
relations  of  the  National  or  central  power  to  the  several  States. 
It  tliscusses  the  nature  of  the  Constitution  as  a  fundamental 
supreme  law,  and  shows  how  this  stabu-  and  rigid  instrument 
has  been  in  a  few  points  expressly,  in  many  others  tacitly  and 
half-unconsciously  modified. 

Part  II.  deals  similarly  with  the  State  Governments,  exam- 
iiiing  the  constitutions  that  have  established  Ihem,  the  authori- 
ties which  administer  them,  the  practical  working  of  their  legis- 
lative bodies.  And  as  local  govenuneiit  is  a  matter  of  State 
regulation,  there  is  also  given  some  accoimt  of  the  systems  of 
rural  and  city  government  which  have  l)een  created  in  the 
various  States,  and  which  have,  rural  government  for  its  merits 
and  city  government  for  its  faults,  liecome  the  theme  of  copious 
discussion  among  students  of  American  institutions. 

(Part  III.)  The  ^y'hole  machinery,  both  of  national  and  of' 
State  governments,  is  worked  by  the  political  parties.     Parties 
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have  been  organ  had  far  more  elaborately  in  the  United  States 
than  anywhere  else  in  the  world,  and  have  passed  more  completely 
under  the  control  of  a  professional  class.  The  party  organiza- 
tions in  fact  form  a  second  body  of  political  machinery,  existing 
side  by  side  with  that  of  the  legally  constituted  government, 
and  scarcely  less  complicated.  Politics,  considered  not  as  the 
science  of  government,  but  as  the  art  of  winning  elections  and 
securing  office,  has  reached  in  the  United  States  a  development 
surpassing  in  elaborateness  that  of  Britain  or  France  as  much  as 
the  methods  of  those  countries  surpass  the  methods  of  Servia  or 
Roumania.  Part  III.  contains  a  sketch  of  this  party  system,  and 
of  the  men  who  "run"  it,  topics  which  deserve  and  would  repay 
a  fuller  examination  than  they  have  yet  received  "'en  in  America, 
or  than  my  limits  permit  me  to  bestow. 

(Part  IV.)  The  parties,  however,  are  not  the  ultimate  force  in 
the  conduct  of  affairs.  Behind  and  above  them  stands  the  people. 
Public  opinion,  that  is  the  mind  and  conscience  of  the  whole 
nation,  is  the  opinion  of  persons  who  are  included  in  the  parties, 
for  the  parties  taken  together  are  the  nation ;  and  the  parties, 
ench  claiming  to  be  its  true  exponent,  seek  to  use  it  for  their 
purposes.  Yet  it  stands  above  the  parties,  being  cooler  and 
larger  minded  than  they  are ;  it  awes  party  leaders  and  hok'3 
in  check  party  organizations.  No  one  openly  ventures  to  resist 
it.  It  determines  the  direction  and  the  character  of  national 
policy.  It  is  the  product  of  a  greater  number  of  minds  than  in 
any  other  country,  and  it  is  more  indisputably  sovereign.  It 
is  the  central  point  of  the  whole  American  polity.  To  describe 
it,  that  is,  to  sketch  the  leading  political  ideas,  habits,  and  ten- 
dencies of  th(^  Amerioan  people,  and  show  iiow  they  express 
themselves  in  action)  is  the  most  difficult  and  also  the  most  vital 
part  of  my  task ;  and  to  this  task  the  twelve  chapters  of  Part 
IV.  are  devoted. 

(^Part  V.)  As  the  descriptions  given  and  propositions  advanced 
in  treating  of  the  party  system  and  of  public  opinion  are  neces- 
sarily general,  they  seem  to  need  illustration  by  instances  drawn 
from  lecent  American  history.  I  collect  some  such  instances  in 
Part  v.,  and  place  there  a  discussion  of  several  political  questions 
which  lie  outside  part>  politics,  together  with  some  chapters  in 
which  the  attempt  is  ip.ade  to  estimate  tne  strength  and  weakness 
of  democratic  government  as  it  exists  in  the  United  States,  and 
to  compare  the  phenomena  which  it  actually  shows  with  those 
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which  European  speculation  has  attributed  to  democracy  in 
general. 

(Part  VI.)  At  this  point  the  properly  political  sections  of  the 
hook  end.  But  there  are  certain  non-political  institutions,  cer- 
tain asp^'cts  of  society,  certain  intellectual  or  spiritual  forces, 
which  Count  for  so  much  in  the  total  life  of  the  country,  in  tlu; 
total  impression  which  it  makes  and  the  hopes  for  the  future  which 
it  raises,  that  they  cannot  he  left  unnoticed.  These,  or  rather 
such  of  them  as  are  of  most  general  interest,  and  have  been  least 
understood  in  Euroi)o,  will  be  found  briefly  treated  in  Part  VI. 
In  the  view  which  I  take  of  them,  they  are  all  germane,  though 
not  all  equally  germane,  to  the  main  subject  of  the  book,  which  is 
the  character,  temper,  and  tendencies  of  the  American  nation  as 
they  are  expressed,  primarily  in  political  and  social  institutions, 
secondarily  in  literature  and  manners. 

This  plan  involves  some  repetition.  But  an  author  who  finds 
himself  obliged  to  choose  between  repetition  and  obscurity 
ought  not  to  doubt  as  to  ^is  choice.  Whenever  it  has  been 
necessary  to  trace  a  phenomenon  to  its  source,  or  to  explain  the 
connection  lietween  several  phenomena,,  I  have  not  hesitated, 
knowing  that  one  must  not  expect  a  reader  to  carry  in  his  mind 
all  that  has  been  told  already,  to  re-state  a  material  fact,  or  re- 
enforce  a  vi  )w  which  gives  to  the  facts  what  I  conceive  to  be  their 
true  significance. 

It  may  he  thought  that  a  subject  of  this  great  compass  ought, 
if  vmdertaken  at  all,  to  l)e  undertaken  hj-^  a  native  American. 
No  na.  /e  American  has,  however,  undertaken  it.  Such  a 
writer  would  floubtless  have  many  advantagtvs  over  a  stranger. 
Yet  there  are  two  advantages  which  a  stranger,  or  at  least  a 
stranger  who  is  also  an  Englishman,  with  some  practical  know- 
ledge of  English  politics  and  English  law,  may  hope  to  secure. 
He  is  struck  by  certain  things  which  a  native  does  not  think  of 
explaining,  l)ecause  they  are  too  obvious  ;  and  whose  influence 
on  politics  or  society,  one  to  whom  they  se<>m  nart  of  the  order 
of  nature  forgets  to  estimate.  And  the  stranger  finds  it  easier  to 
maintain  a  position  of  detachment,  detachment  not  only  from 
party  prejudice,  but  from  those  prepossessions  in  favour  of  per- 
sons, groups,  constitutional  dogmas,  national  pretensions,  which 
a  citizen  can  scarcely  escape  except  by  falling  into  that  attitude 
of  impartial  cjTiicism  which  sours  and  perverts  the  historical 
mind  as  much  as  prejudice  itself.    He  who  regards  a  wide  land- 
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scape  from  a  distant  height  sees  its  details  .mperfec  ly,  and  must 
unfold  his  map  in  order  to  make  out  where  each  village  lies  and 
how  the  roads  run  from  point  to  point.     But  he  catches  the  true 
perspective  of  things  better  than  if  he  were  standing  among  them 
The  great  features  of  the  land-mpe,  the  valleys,  slopes,  and 
mountains,  appear  in  their  relative  proportion  :  he  can  estimate 
the  height  of  the  peaks  and  the  breadth  of  the  plains,     bo  one 
who  writes  of  a  country  not  his  own  may  turn  his  want  of  famil- 
iarity with  details  to  good  account  if  he  fixes  his  mind  strenuously 
on  the  main  characteristics  of  the  people  and  their  institutions 
while  not  forgetting  to  fill  up  gaps  in  his  knowledge  by  frequent 
reference  to  native  authorities.     My  o^vn  plan  has  been  first  to 
write  down  what  struck  me  as  the  salient  and  dominant  facts, 
and  then  to  test,  by  consulting  American  friends  and  by  a  fur- 
ther study  of  American  books,  the  views  which  I  had  reached. 
To  be  non-partisan,  as  I  trust  to  have  Wn,  in  describing  the 
politics  tf  the  United  States,  is  not  difficult  for  a  European, 
especially  if  he  has  the  good  fortun*  to  have  intimate  friends  m 
both  the  great  American  parties.     To  feel  and  show  no  bias  in 
those  graver  and  more  sharply  accentuated  issues  which  divide 
men  in  Europe,  the  issues  between  absolutism,  oligarchy,  and 
democracy ;  between   strongly   unified   governments   and   tiie 
policy  of  decentralization,  this  is  a  harder  task,  yet  a  not  less 
imperative  duty.    This  much  I  can  say,  that  no  fact  ha,s  been 
either  stated  or  suppressed,  and  no  opinion  put  forward,  wnth 
the  purpose  of  serving  any  English  party-doctnne  or  party-pol- 
icy or  in  any  way  furnishing  arguments  for  use  m  any  English 
controversy.     The  a.lniirers  and  the  censors  of  popular  govern- 
ment are  equallv  likelv  to  find  in  the  present  treatise  materials 
suited  to  their  wishes  ;  and  in  many  cases,  if  I  may  judge  from 
what  has  befall«>n  some  of  my  predecessors,  they  will  draw  from 
these  materials  conclusions  never  intended  by  the  author. 

Few  things  are  more  difficult  than  to  use  aright  arguments 
foumled  on  the  political  experience  of  other  countries.  As  the 
chief  practical  use  of  history  is  deliver  us  from  plausible 
historica;  analogies,  so  a  comprehension  of  the  institutions  ot 
other  nations  enables  us  to  expose  sometimes  the  ill-grounded 
hopes,  sometimes  the  empty  fears,  which  loose  reports  about 
nose  nations  generate.  Direct  inferences  from  the  success  or 
failure  of  a  particular  constitutional  arrangement  or  political 
usage  in  another  country  are  rarely  sound,  because  the  condi- 
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tious  differ  in  so  many  respects  that  there  can  l)e  no  certainty 
that  what  flourishes  or  languishes  under  other  skies  and  in  an- 
other soil  will  likewise  flourish  or  languish  in  our  own.  Many  an 
American  institution  would  bear  different  fruit  if  transplanted 
to  England,  as  there  is  hardly  an  English  institution  which  has 
not  undergone,  like  the  plarts  and  animals  of  the  Old  World, 
some  change  in  America.  The  examination  and  apprais<'ment 
of  the  institutions  of  the  United  States  is  no  doubt  full  of  instruc- 
tion for  Europe,  full  of  encouragement,  full  of  warning :  but 
its  chief  value  lies  in  what  may  be  called  the  laws  of  political 
biology  which  it  reveals,  in  the  new  illustrations  and  enforce- 
ments it  supplies  of  general  truths  in  social  and  political  science, 
truths  some  of  which  were  perceived  long  ago  by  Plato  and 
Aristotle,  but  might  have  Ijeen  forgotten  had  not  America 
poured  a  stream  of  new  light  upon  them.  Now  and  then  we 
may  directly  claim  transatlantic  experience  as  accrediting  or 
discrediting  some  specific  constitutional  device  or  the  policy  of 
some  enactment.  But  even  in  these  cas(>s  lie  who  desires  to 
rely  on  the  results  shown  in  America  must  first  satisfy  himself 
that  there  is  such  a  parity  of  conditions  and  surroundings  in 
respect  to  the  particular  matter  as  justifies  him  in  reasoning 
directly  from  ascertained  results  there  to  probable  results  in 
his  own  country. 

It  is  possible  that  these  pages,  or  at  least  those  of  them  which 
describe  the  party  system,  may  pnxluce  on  European  readers 
an  impression  which  I  neither  in+end  nor  desire.  They 
may  set  before  him  a  picturt;  with  fewer  liphts  and  deeper 
shadows  than  I  have  wished  it  to  contain.  Many  years  aj>,<) 
I  travelled  in  Iceland  with  two  friends.  We  cros.'^ed  th<'  great 
Desert  by  a  seldom  trodden  track,  encotmtering,  during  two 
months  of  late  aiitumn,  rains,  tempests,  snow-storms,  and  other 
hardships  too  numerous  to  rt'count.  But  the  scenery  was  so 
grand  and  solemn,  the  life  so  novel,  tlM>  character  of  the  jK-ople 
so  attractive,  the  historic  and  |XM'tic  traditions  Sv.  inspiring,  that 
we  retunuMl  full  of  delight  ANnth  the  marv<>llous  isle.  When 
we  expressed  this  enchantment  to  our  English  friends,  we  were 
questioned  aVxjut  the  conditions  of  travel,  and  forced  to  admit 
th.tt  we  had  been  frozen  and  starved,  that  we  hafl  sought  sleep 
in  swamps  or  on  rocks,  that  the  Icelanders  lived  in  huts  scat- 
tered through  a  wilderness,  ^\'ith  none  of  the  luxuries  and  few 
even  of  the  comforts  of  life.     Our  friends  passed  over  the  record 
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of  impressions  to  dwell  on  the  record  of  physicul  exiK>riences,  and 
conceived  »,  notion  of  the  islantl  totally  different  from  that 
which  we  had  meant  to  convey.  We  perceived  too  late  how  much 
easier  it  is  to  state  tangible  facts  than  to  communicate  impres- 
sions. If  I  may  attempt  to  apply  the  analogy  to  the  United 
States  and  their  people,  I  will  say  that  they  make  on  the  visitor 
an  impression  so  strong,  so  deep,  so  fascinating,  so  inwoven  with 
a  hundred  threads  of  imagination  and  emotion,  that  he  cannot 
hope  to  reproduce  it  in  words,  and  to  pass  it  on  undiluted  to 
other  minds.  With  the  broad  facts  of  politics  it  is  otherwise. 
These  a  traveller  can  easily  set  forth,  and  is  bound  in  honesty  to 
set  forth,  knowing  that  in  doing  so  he  must  state  much  that  is 
sordid,  much  that  will  provoke  unfavourable  comment.  The 
European  reader  grasps  these  tangible  facts,  and,  judging  them 
as  though  they  existed  under  European  conditions,  draws  from 
them  conclusions  disparaging  to  ihr  country  and  the  people. 
What  he  probably  fails  to  do,  l^ecause  this  is  what  the  writer 
is  most  likely  to  Tail  in  enabling  nim  to  do,  is  to  realize  the 
existence  in  the  American  people  of  a  reserve  of  force  and  pa- 
triotism more  than  sufficient  to  sweep  away  all  the  evils  which 
are  now  tolerated,  and  to  make  the  politics  of  the  country  worthy 
of  its  material  grandeur  and  of  the  private  virtues  of  its  in- 
habitants. America  excites  an  admiration  which  must  be  felt 
upon  the  spot  to  be  understood.  The  hopefulness  of  her  people 
communicates  itself  to  one  who  moves  among  them,  and  makes 
him  perceive  that  the  graver  faults  of  politics  may  be  far  less 
dangerous  there  than  they  would  be  in  Europe.  A  hundred 
times  in  writing  this  book  have  I  been  disheartened  by  the  fa(;ts 
I  was  stating :  a  hundre(i  times  has  the  recollection  of  the 
abounding  strength  and  vitality  of  the  nation  chased  away  these 
tremors. 

There  are  other  risks  to  which  such  a  book  a.s  this  is  neces- 
sarily exposed.  There  's  the  risk  of  supposing  tha  to  l)e  gen- 
erally true  which  the  writer  has  himself  seen  or  lx>en  told,  and 
the  risk  of  assuming  that  what  is  now  generally  true  is  likely 
to  continue  so.  Against  the  former  of  these  dangers  he  who 
is  forewarned  is  forearmed  :  as  to  the  latter  I  can  but  say  that 
whenever  I  have  sought  to  trace  a  phenomenon  to  its  causes  I 
have  also  sought  to  inquire  whether  these  causes  are  likely  to 
be  permanent,  a  question  which  it  is  well  to  ask  even  when  no 
answer  can  be  given.    I  have  attributed  less  to  the  influence 
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of  democracy  than  most  of  my  predecessors  have  done,  believ- 
ing that  explanations  drawn  from  a  form  of  government,  being 
easy  and  obvious,  ought  to  be  cautiously  employed.  Some  one 
has  said  that  the  end  of  philosophy  is  to  diminish  the  number 
of  causes,  as  the  aim  of  chemistry  is  to  reduce  that  of  the  ele- 
mental substances.  But  it  is  an  end  not  to  be  hastily  pursued. 
A  close  analysis  of  social  and  political  phenomena  often  shows 
that  causes  are  more  complex  than  had  at  first  appeared,  and 
that  that  which  had  l)een  <leemed  the  main  cause  is  active  only 
Ijecause  some  inconspicuou.«,  but  not  less  important,  condition 
is  also  present.  The  intiuisition  of  the  forces  which  move 
society  is  a  high  matter  ;  and  even  where  certainty  is  unattain- 
able it  is  some  service  to  science  to  have  determined  the  facts 
and  correctly  stated  the  problems,  as  Aristotle  remarketl  long 
ago  that  the  first  step  in  investigation  is  to  ask  the  right  ques- 
tions. 

I  have,  however,  dwelt  long  enough  upon  the  perils  of  the 
voyage  :  it  is  now  time  to  put  to  sea.  I^t  us  begin  with  a  sur- 
vey of  the  national  government,  examining  its  nature  am", 
describing  the  authorities  which  compose  it. 
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THE   NATION   AM)   TIM:   HTATKS 

SoMR  years  ago  th«'  Amoriran  IVotcstant  Kpisropal  Church 
was  occupuHl  at  its  triennial  Convention  in  revising  its  Uturjo' 
It  was  thougJit  (l.'siral)le  to  intio<luc(«  anions  the  short  sentence 
prayers  a  prayer  for  the  whoh'  in'oph- ;  and  an  eminent  New 
KiiKland  divine  proposed  the  words  "()  Lord,  Mess  our  nation  " 
Accepted  one  afternoon  on  tlie  spur  of  the  nionient,  the  sen- 
tence was  brouRht  ur)  next  day  for  reconsideration,  when  so 
many  objections  were  raiswl  by  the  laity  to  the  word  "nation  " 
as  miportmg  too  definite  a  reooRnition  of  national  unity,  that 
It  was  dropped,  and  instead  there  were  adoptwl  tlie  words  "O 
Lord,  bless  these  United  States." 

To  Europeans  who  are  struck  by  the  patriotism  and  demon- 
strative nalionai  pride  of  the.r  transatlantic  visitors,  tliis  ft'ar 
of  admitting  that  the  American  peoi)le  constitute  a  nation 
seems  extraordinary.  But  it  is  only  the  expression  on  its  sen- 
timental side  of  the  most  striking  and  pervading  characteristic 
of  the  political  system  of  the  country,  the  existence  of  a  double 
government,  a  (loul)Ie  allegiance,  a  doubh'  patriotism.  America 
—  I  call  It  America  (leaving  out  of  sight  South  and  Central 
America,  Canada,  and  Mexico),  in  order  to  avoid  using  at  this 
stage  the  term  United  States  —  America  is  a  Commonwealth  of 
commonwealths,  a  Republic  of  republics,  a  State  which,  while 
one,  is  nevertheless  composed  of  other  States  even  more  e.ssen- 
tial  to  its  existence  than  it  is  to  theirs. 

This  is  a  point  of  .so  much  coasecjuence,  and  .so  apt  to  l)e  mis- 
apprehendetl  by  Euror)eans,  that  a  few  sente-v.;>,;  mj,.  \.  -jjven 
to  it.  * 

When  within  a  large  political  community  smaller  communi- 
ties arc  found  exi.sting,  llie  relation  of  ihe  smaller  to  the  larger 
usually  appears  in  one  or  other  of  the  two  following  forma 
One  form  is  that  of  a  Lt^ague,  in  which  a  number  of  political 
bodies,  be  they  monarchies  or  n-publics,  are  l)ound  together  so 
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as  *o  constitute  for  certain  purposes,  and  especially  for  the  pur- 
pose of  common  defence,  a  single  body.  The  members  of  such 
a  composite  body  or  league  are  not  individual  men  but  com- 
munities. It  exists  only  as  an  aggregate  of  commumties,  and 
will  therefore  vanish  so  soon  as  the  communities  which  com 
pose  it  separate  themselves  from  one  another.  Moreover  it 
deals  with  and  acts  upon  these  communities  only.  With  the 
individual  citizen  it  has  nothing  to  do,  no  right  of  taxing  him. 
or  judging  him,  or  making  laws  for  him,  for  m  all  these  matters 
it  is  to  his  own  community  that  the  allegiance  of  the  cif.zen  is 
due.  A  familiar  instance  of  this  form  is  to  be  found  in  the 
Germanic  Confederation  as  it  existed  from  1815  till  18G6.  The 
Hauseatic  League  in  mediiBval  Germany,  the  Swiss  Confedera- 
tion down  till  the  present  century,  are  other  examples. 

In  the  second  form,  the  smaller  communities  are  mere  sub- 
divisions of  that  greater  one  which  we  call  the  Nation.  They 
have  been  created,  or  at  any  ratt;  tliey  exist,  for  admim^^rative 
purposes  only.  Such  powers  as  they  possess  are  powers  dele- 
gated by  the  nation,  and  can  l>e  overridden  by  its  will.  The 
nation  acts  diret^tly  by  its  own  officers,  not  merely  on  the  com- 
munities, but  upon  every  single  citizen  ;  and  the  nation,  because 
it  is  h  dependent  of  these  communities,  would  continue  to  exist 
were  they  all  to  disappear.  Examples  of  such  minor  commu- 
nities may  be  found  in  the  departments  of  modern  France  and 
the  counties  of  modern  England.  Some  of  the  English  counties 
were  at  one  time,  like  Kent  or  Dorset,  independent  kingdoms 
or  tribal  districts ;  some,  like  Bedfordshire,  were  artificial 
divisions  from  the  first.  All  are  now  merely  local  administra- 
tive areas,  the  powers  of  whose  local  authorities  have  been 
delegated  from  the  national  government  of  England.  The 
national  government  does  not  stand  by  virtue  of  them,  does 
not  need  tiiein.  They  might  all  l)e  abolisheti  or  turned  into 
wholly    different   communities   without   seriously   affecting  its 

structure.  . 

The  American  Federal  Republic  corres  nids  to  neither  of 
these  two  forms,  but  may  be  said  to  stan.  -tween  them.  Its 
central  or  national  government  is  not  a  iv.  o  league,  for  it  does 
not  wholly  depend  on  the  component  c«.  nv  .■■  "es  which  we 
call  the  States.  It  is  itself  a  commonwealth  ^..  well  as  a  union 
of  commonwealths,  because  it  claims  directly  the  obedience  of 
every  citizen,  and  acts  immediately  upon  him  through  i  ~  courts 
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and  executi\  ofF.ccrs.  Still  less  are  its  minor  communities 
the  Stai  s,  linn-  suh.livisions  of  the  I'nion,  mere  creatures  of 
the  nati  iial  Kovcnunei  t,  lil:(^  the  counties  of  Eufilaiul  or  the 
departm  at  of  Krarue.  They  have  over  their  citizens  an 
authority  •vlidh  is  tiieir  own.  am!  not  delegated  by  the  central 
government.  Ihiy  liave  not  lx.>en  called  into  being  by  that 
government.  They  —  that  is,  the  older  ones  among  them  — 
existed  before  it.     They  could  exist  without  it. 

The  central  or  national  government  and  the  State  govern- 
ments may  be  comi)aretl  to  a  large  building  and  a  set  of  smaller 
buildings  stamling  on  the  same  ground,  yet  distinct  from  each 
other.  It  is  a  combination  sometimes  seen  where  a  great  church 
has  been  erected  over  more  ancient  homes  of  worship.  First 
the  soil  is  covered  by  a  number  of  small  shrines  and  chapels, 
built  at  u-Tferent  times  ..nd  in  different  styles  of  architecture, 
each  complete  in  itself.  Then  over  them  and  including  them 
all  in  its  spacious  fabric  there  is  reared  a  new  pile  with  its  own 
loftier  roof,  its  own  walls,  which  may  jwrhaps  rest  on  and  incor- 
porate the  walls  of  the  older  shrines,  its  own  internal  plan.' 
The  identity  of  the  earlier  buildings  has,  however,  not  been 
obliteratfHl ;  and  if  the  later  and  larger  structure^  were  to  dis- 
appear, a  litth'  repair  would  enable  tliem  to  keep  out  wind  and 
weather,  and  be  again  what  they  once  were,  distinct  and  sepa- 
rate edifices.  S.<  th(>  American  States  are  now  all  inside  tho 
Union,  and  have  all  become  subordinate  to  it.  Yet  the  Union 
is  more  than  an  aggregate  of  States,  and  the  States  are  more 
than  parts  of  the  I'nion.  It  might  be  destroyed,  and  they, 
a(lding  some  further  attril)utes  of  i)ower  to  those  they  now  possess, 
might  survive  as  independent  self-governing  communities. 

This  is  the  cause  of  that  immense  complexity  which  startles 
and  at  first  bewild<>rs  th(^  student  of  American  institutions,  a 
complexity  which  makes  American  liistory  and  current  Ameri- 
can iwlitics  difficult  to  the  European,  who  finds  in  them  phe- 
nomena to  which  his  own  experience  sui)plies  no  parallel.  There 
are  two  loyalties,  two  patriotisms  ;  and  the  lesser  patriot- 
ism, as  the  incident  iii  the  Kpiscojjal  Convention  shows,  is  jeal- 
ous of  the  greater.     Tliere  are  two  governments,  covering  the 

'  I  do  not  profess  to  iwlicuto  any  one  IniildinK  which  i-xactlv  porrosponds  to 
what  I  have  atti'tnptfd  to  diwrilx",  but  there  are  (l«>sides  the  Chureh  of  the 
Holy  Sepuhhre  at  Jerusalem)  wveral  lM)th  in  Italy  and  in  Egypt  that  seem  to 
justify  the  simile. 


I 
Hi 


r 


18 


THE  NATIONAL  GOVERNMENT 


PART  I 


same  ground,  commanding,  with  equally  direct  authority,  the 
o^Kjdience  of  the  same  citizen.  . 

The  casual  reader  of  American  political  mtelhgonce  in  Euro- 
pean newspapers  is  not  struck  by  this  phenomouon,  because 
State  politics  and  State  affairs  generally  are  seldom  noticed  in 
Europe.  Even  the  traveller  who  visits  America  does  not 
reaUze  its  importance,  because  the  things  that  meet  his  eye  are 
superficially  similar  all  over  the  continent,  and  that  which 
Europeans  call  the  machinery  of  government  is  in  America  con- 
spicuous chiefly  by  its  absence.  But  a  due  comprehension  of 
this  double  organization  is  the  first  and  indispensable  step  to 
the  comprehension  of  American  institutions :  as  the  elaborate 
devices  whereby  the  two  systems  of  government  are  kept  from 
clashing  are  the  most  curious  subject  of  study  which  those  in- 
stitutions present.  ,    ^  ■  a 

How  did  so  complex  a  system  arise,  and  what  inttuences 
have  moulded  it  into  its  present  form?  This  is  a  question 
which  cannot  be  answered  without  a  few  words  of  historical 
retrospect.  I  am  anx.ous  not  to  stray  far  into  history,  because 
the  task  of  describing  American  institutions  as  they  now  exist 
is  more  than  sufficiently  heavy  for  one  writer  and  one  book.  But 
a  brief  and  plain  outline  of  the  events  which  gave  birth  to  the 
Federal  system  in  America,  and  which  have  nurtured  national 
feeling  without  extinguishing  State  feeling,  seems  the  most 
natural  introduction  to  an  account  of  the  present  Constitution, 
and  may  dispense  with  the  need  for  subsequent  explanations 
and  digressions. 
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When  in  the  reign  of  George  III.  troubles  arose  between 
England  and  her  North  American  colonists,  there  existed  along 
the  eastern  coast  of  the  Atlantic  thirteen  little  communities,  the 
largest  of  which  (Virginia)  had  not  more  than  half  a  million  of 
free  people,  and  the  total  population  of  which  did  not  reach 
three  millions.  All  owned  allegiance  to  the  British  Crown  ;  all, 
except  Connecticut  and  Rhode  Island,  received  their  governors 
from  the  Crown  ; '  in  all,  causes  were  carried  by  a[)peal  from  the 
colonial  courts  to  the  English  Privy  Council.  Acts  of  the 
Britis'  Pariiament  ran  there,  as  they  now  run  \  Ihe  British 
colonies,  whenever  expressed  to  have  that  effect,  and  could 
over-rule  such  laws  as  the  colonies  might  make.  But  practi- 
cally each  colony  was  a  self-governing  commor  wealth,  left  to 
manage  its  own  affairs  with  scarcely  any  interfe»  nee  from  home. 
Each  had  its  legislature,  its  own  tatutes  adding  to  or  modify- 
ing the  English  common  law,  its  local  corp'  .ate  life  and  traditions, 
with  no  small  local  pride  in  its  own  history  and  institutions, 
superadded  to  the  pride  of  forming  part  of  the  English  race 
and  the  great  free  British  realm.  Between  the  various  colonies 
there  was  no  other  political  connection  than  that  which  arose 
from  their  all  belonging  to  this  race  and  realm,  so  that  the 
inhabitants  of  eaciii  enjoyed  in  every  one  of  the  others  the  rights 
and  privileges  of  British  subjects. 

When  the  oppressive  measures  of  the  home  government 
roused  the  colonies,  they  naturally  sought  to  organize  their 
resistance  in  common.'  Singly  they  would  have  been  an  easy 
prey,  for  it  was  long  doubtful  wh,  Lher  even  in  combination 

'  In  Maryland,  Pennsylvania,  and  Delaware,  however,  the  governor  was, 
durinR  the  larger  part  of  the  roloniul  period,  appointed  by  the  "Proprietor." 

'  There  had  been  a  congress  of  delegates  from  seven  colonies  at  Albany  in 
1764  to  deliberate  on  measures  relative  to  the  impending  war  with  France,  but 
this,  of  course,  took  place  with  the  sanction  of  the  mother  country,  and  was 
a  purely  temporary  measure. 
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theT^^uld^make  head  against  regular  armies.    A  congress  of 
d^lgates  from  nine  colonies  held  at  New  York  in  176.  wa. 
?onowed  I  y  another  at  Philadelphia  in  1774,  at  which  twelve 
^rrepreLted,  which  called  itself  Continental  (for  the  name 
I^rS  had  n^t  yet  lx>come  established)  -  and  spoke  in  the 
name  of"'  he  good'peoplt>  of  these  colonies/'  the  first  assertion 
ofTsort  of  national  unitv  among  the  English  of  America.    The 
ec^^d  co^grL,  and  the^hird  which  ^^^  ^  ^^^^T^ 
thereafter  all  the  colonies  were  represented,  was  a  merely  revo- 
utbnarv  l^dy,  called  into  existence  by  the  war  with  the  mother 
country    But  in  1776  it  declared  the  independence  of  the  colomes 
and  in'i777  it  gave  itself  a  new  legal  character  by  f^^^^^^^^^^ 
"Articles  of  Confederation  and  Perpetual  Umon,       whereoy 
tht^WrfLn  States  (as  they  then  called  themselves)  entered  into 
a  "firm  Sue  of  friendship"  Nvith  each  other,  offensive  and  de- 
IJZ  while  declaring  that  "each  State  retains  its  ^vereignty 
fSor^,  and  independence,  and  every  power,  jurisdiction,  and 
nght  which  is  not  by  this  Confederation  expressly  delegated  to 
the  United  States  in  Congress  assembled 

This  Confederation,  which  was  not  ratified  by  all  the  htates 
.ill  1781   was  rather  a  league  than  a  national  government   tor 
pos^ssed  no  central  authority  except  an  assembly  in  which 
every  State,  the  largest  and  the  smallest  alike,  had  one  vote, ^a^^^^ 
thisLembly  had  no  juris.liction  over  the  ^"^T^^f   ^^   ;^;- 
There  was  no  Federal  executive,  no  proper  Federa   jud«ciary 
no  meaVtof  raising  money  except  by  the  contributions  of  the 
SJatT^Intributions  which  they  were  slow  te  render  no  power 
o    compXg  the  olx^dience  to  Congress  either  o    States  or  of 
ind  vZals.     The  plan  corresponded  te  the  wishesof  th^colonist^ 
who  dd  not  yet  deem  themselves  a  nation,  and  who  in  thei 
Struggle  against  the  power  of  the  British  Oown  were  resolved 
oS  over  themselves  no  other  power,  not  even  one  of  their  own 
choosing.     But  it  workcHl  badly  even  while  the  struggle  lasted 
Ind  after  the  immediate  danger  from  England  had  been  remov.^ 
bv  the  peace  of  1783,  it  worked  still  worse,  and  was  m  f ^^^^^^^ 
Washington  said,  no  better  than  anarchy.    The  States  were 

.  Till  the  middle  of  last  c.ntu^.the  -- ••  AmenVan''  -^^^^^^ 
.si  these  Articles  in  the  Appendix  at  the  end  of  th»  volume. 
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indifferent  to  Congress  and  their  common  concerns,  so  indifferent 
that  it  was  found  (Ufficult  tc  procure  a  quorum  of  States  for 
weeks  or  even  months  after  the  day  fixetl  for  meeting.     ( 'ongress 
was  impotent,  and  commanded  respect  as  httle  as  obedience. 
Much  distress  prevailed  in  the  trading  States,  and  the  crude 
attempts  which  some  legislatures  made  to  remedy  the  depres- 
sion  by  emitting  inconvertible  pai^er,    l)y  constituting  other 
articles  than  the  precious  metals  legal  tender,  and  by  impeding 
tlie  recovery  of  debts,  aggravated  the  evil,  and  in  several  in- 
stances led  to  seditious  outl)reaks.i    The  fortunes  of  the  country 
seemed  at  a  lower  ebb  than  even  during  the  war  with  England. 
Sad  experience  of  their  internal  difficulties,  and  of  the  con- 
tempt with  which  foreign  governments  treated  them,  at  last  pro- 
duced a  feeling  that  some  firmer  and  closer  union  was  needed. 
A  convention  of  ilelega+es  from  five  States  met  at  Annapolis  in 
Maryland  in  1786  to  discuss  methods  of  enabling  Congress  to 
regulate  commerce,  which  suffered  grievously  from  the  varying 
and  often  burdensome  regulations  imposed  by  the  several  States, 
It  drew  up  a  report  which  condemned  the  existing  state  of  things, 
declared  that  reforms  were  necessary,  and  suggested  a  further 
general  convention  in  the  following  year  to  consider  the  condition 
of  the  Union  and  the  needed  amendments  in  its  Constitution. 
Congress,  to  which  the  report  had  IwHm  presented,  approved 
it,  and  recommended  the  States  to  send  delegates  to  a  con- 
vention, which  should  "revise  the  Articles  of  Confederation, 
and  report  to  Congress  and  the  several  legislatures  sudi  altera- 
tions and  provisions  therein  as  shall,  when  agreed  to  in  Congn'ss 
and  confirmed  b.,  the  States,  render  the  Federal  Constitution 
adequate  to  the  exigencies  of  government  and  the  preservation 

of  the  Union."  ,    ,  ,  ,  . 

The  Convention  thus  summoned  met  at  Philadelphia  on  the 
14th  May  1787,  In'came  competent  to  proceed  to  business  on 
May  2r,t'h,  when  seven  States  were  represented,  and  chost^ 
George  Washington  to  preside.  Delegates  attended  from  every 
State  but  Riiode  Island,  and  among  these  delegates  wus  to  be 

iRhod.-  Island  was  the  most  conspicuous  offender.  This  singular  little 
commonwealth,  whnso  land  area  i=  ins;->  *,.iaro  miles  (l-w  than  that  of  Ayrshire  or 
Antrim),  is  of  all  the  American  States  that  which  has  furnished  the  most  abun- 
dant analoKies  to  the  republics  of  antiquity,  and  whi.h  best  deserves  to  hav.  its 
annals  treated  of  by  a  philosophic  historian.  The  example  of  her  disorders  did 
much  to  brinK  the  other  States  to  adopt  that  Federal  Constitution  which  she 
wan  henu'lf  the  last  to  accept. 
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found  nearly  all  the  best  intellect  and  the  ripcist  jjolitical  expe- 
rience the  United  States  then  contained.  The  i'lstructions  they 
had  received  limited  their  authority  to  tht;  revision  of  tlie 
Articles  of  Confederation  and  the  proposing  to  Congress  anil 
the  State  legislatures  such  improvements  as  were  required 
therein.*  But  with  admirable  boldness,  boldness  doubly  admi- 
rable in  Englishmen  and  lawyers,  the  majority  ultimately  r<>- 
solved  to  disregard  these  restrictions,  and  to  jirepare  a  wholly 
new  Constitution,  to  be  considered  anil  ratified  neither  by 
Congress  nor  by  the  State  legislatures,  but  by  the  peoples  of 
the  several  States. 

This  famous  assembly,  which  consisted  of  fifty-five  delegates, 
thirty-nine  of  whom  signetl  the  Constitution  which  it  draftetl, 
sat  nearly  five  months,  and  expended  uj)on  its  work  an  amount 
of  labour  and  thought  commensurate  with  the  magnitude  of 
the  task  and  the  splendour  of  the  result.  The  debates  were 
secret,  a  proof  of  the  confidence  reposed  in  the  mem  tiers  ;  and 
it  was  well  that  they  were  secret,  for  criticism  from  without 
might  have  imperilled  a  work  which  seemed  rejwatedly  on  th<; 
point  of  breaking  down,  so  great  were  the  difficulties  «>n<'oun- 
tered  from  the  divergent  sentiments  and  interests  of  different 
parts  of  the  country,  as  well  as  of  the  larger  and  smaller  States.^ 

'  It  was  stronRly  ur^ed  when  tho  draft  Constitution  paine  up  for  ratifipati<m 
in  the  State  Conventions  that  the  Philadelphia  Conv<'ntion  had  no  power  to 
c  ■  more  than  amend  the  Article;  of  Confederation.  To  these  objections  Mr. 
Wilson,  speaking  in  the  Pennsylvania  Convention,  made  answer  as  follows:  — 
"The  business,  we  are  told,  which  was  intrusted  to  the  late  Convention  was 
merely  to  amend  the  present  Articles  of  Confederation.  This  observation  has 
l>een  frequently  made,  and  has  often  brought  to  my  mind  a  story  that  is  re- 
lated of  Mr.  Pope,  who  it  is  well  known  ivas  not  a  little  deformed.  It  was 
customary  for  him  to  use  this  phrasi-,  'God  mend  me,'  when  any  little  accident 
happened.  One  evening  a  link  boy  was  lighting  him  along,  and  roming  to  a 
gutter  the  lK>y  jumped  nimbly  over  it.  Mr.  Pope  called  to  him  to  turn,  adding 
■('•od  mend  me  !'  The  arv-h  rogue,  turning  to  light  him,  looked  at  him  and  re- 
peated 'God  mend  you  !  He  would  sooner  make  'laJf  a  dozen  new  ones."  This 
would  apply  to  the  present  (Confederation,  for  it  would  be  easier  to  make  an- 
other than  -;o  amend  this."  —  Elliot's  DilmUn,  vol.  ii.  p.  472. 

'  Benjamin  Franklin,  who  was  one  of  the  delegates  fnmi  Fenn.sylvania  (being 
then  eighty-one  years  of  age),  was  so  much  distr<>s.sed  at  the  difficulties  which 
arose  and  the  prospect  of  failure  that  he  propos<'d  that  the  Convention,  as  ,ill 
human  means  of  obtaining  agreement  seemed  to  1h'  useless,  should  open  its 
meetings  with  prayer.  The  suggpstion.  remarkable  a«  coming  from  one  so 
well  known  for  his  sceptical  opinions,  would  have  been  adopted  but  for  the 
fear  that  the  outside  public  might  thus  learn  how  grave  the  position  of  affairs 
was.  The  original  of  Franklin's  proposition,  written  in  his  own  still  clear  and 
firm  hand,  with  his  note  stating  that  only  three  or  four  agreed  with  him,  is 
preserved  in  the  State  Department  at  Wa.shington,  when'  may  Ih-  also  seen  the 
draft  of  the  Constitution  with  the  signatures  of  the  thirty-nine  delegates. 
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The  records  of  the  Convention  wore  left  in  the  hands  of  Wash- 

TnZ'n'^'lT  '"  ^^^*^  *'?rf "'.'  ^''""^  '"  ^he  Statr.  Department. 
In  1819  they  were  published  l,y  J.  Q.  Adams.  In  1840  there 
apneured  the  very  full  and  valuable  notes  of  the  discussions 
kept  by  James  Madison  (afterwards  twice  President),  who  had 
be(«n  one  of  the  nu.st  useful  nu-mlxTs  of  the  body.  From  these 
records  ami  notes .  the  history  of  the  Convention  has  been  written 

u,n,Vf »,  *"■    I  ffi    ?•'  "''''''  ^"^  •^'"^'"^«"''^.  to  realize  hew  enor- 
mous those  <l,fficulties  were.     The  Convention  had  not  only  to 
create  ^c  noro,  on  the  most  slender  basis  of  pre-existing  national 
mstitutions,  a  national  Rovenunent  for  a  widely  scattered  peo- 
ple but  they  had  in  domg  so  to  resjx^ct  the  fears  and  jealou^ 
and   apparently   irreconcilable   interests   of   thirteen   separate 
conimonwealths,  to  all  of  whose  Rovernments  it  was  necessary 
to  Iea\  e  a  sphere  of  action  wide  enough  to  satisfy  a  deep-rooted 
local  sentimcTit,  yet  not  so  wide  as  to  imperil  national  unity.^ 
Well  might  Hamilton  say :  "The  establishment  of  a  Constitu- 
tion  in  time  of  profound  peace,  by  the  voluntiiry  consent  of  a 
whole  people,  is  a  prodigy  to  the  comnletion  of  wliich  I  look 
forward  with  trembling  anxiety." '    Ami  well  might  he  quote 
the  words  o    David  Hume  (E.ssay.;  "The  Rise  of  Arts  and 
Sciences  ')  :  "To   balance  a   large  Si  ate  or  society,   whether 
monarchical  .,r  republican,  on  general  laws,  is  a  work  of  so 
great  difficulty  that  no  humnn  genius,  however  comprehensive, 
IS  able  by  the  mere  dint  ol  reason  and  reflection  to  effect  it. 
The  judginents  of  many  must,  unite  in  the  work;  experience 
must  guide  their  labour  ;  time  must  bring  it  to  perfection  ;  and 

'Thoy  .^rn  printrd  in  th<-  work  rallod  Elliot's  Dehntrs,  whirh  also  contains 
fi^'!',  T"''^  'ntorosti„K  debates  in  some  of  the  State  Conventions  which  rati 
fied  U.e  Constitution.  The  most  complete  account  is  now  to  be  found  n 
lircoH.,,f,,,eFMronv.n>ion  of  1787,  publish..,!  i„  1911  hv  the  YalTunT 
vvrs-ty  I'ress^  For  son.e  remarks  on  Constitutional  (onventio.fs  n  V„pr,l  s^ 
the  note  to  this  chapter  at  the  end  of  this  volume  ' 

fl,nw    l"'f""'''*.'-'''iu''''.  *r  ""'"*'  "  ^^''^"^^  ^'"'°"  "«  that  formed  in  1780  were 
^lon  to  be  found  m  the  Acha-an  and  Lycian  Leagues,  which,  however   were  not 
more  leagues    but  federated  nations.     Both  are  referred  to  by  tb-^  authors 
he  Fcderahst  (see  po./),  I,ut  thei,  Knowledge  was  evidentlv  scanty.     The  acute 

mit^erliuron   T'^"". '"^  J""""^^   ^'^^'^  *'"'  *«"  ^--"'"^  -nfederations  of 

liLnce,      Tl^T-    ^"^"x.  'I'^^'    '"^^^  '"^^'^^  '■""*°"«  ""  connected  only  by  al- 
liances.    The  Ln.ted  Netherlands  are  indeed  an  as.semblage  of  societies  -but 

SThe7.ftTv*""'r  ";•  r\  ""'•  ""-^  ^'"-^'"'"^^  •*  '-«  not  corre  pond 
r4>2      TV.    i'^^."'^'""  "f  •■*  ^^""f-'JTate  Republic." -Elliot's  Debates,  vol.  ii. 
Lh      ♦•       .  '^'^'«\f;?nf''d«>ration  has  now  become  a  Republic  at  once  Federal 
and  national,  resembling  in  most  rc.pects  its  .\merican  model. 
'  Federalist,  No.  Ixxxv. 
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the  feolinc  of  inconveniences  must  corm-t  the  mistakes  which 
they  inevitably  fall  into  in  their  first  trials  and  experiments. 

It  was  even  a  disputable  point  whether  the  colonists  were 
already  a  nation  or  only  the  raw  materia)  out  of  which  a  nation 
might  be  formed.'    There  were  elements  of  unity,  there  w(>re 
also  elements  of  diversity.     All  spoke  the  same  lauKuase.     AH, 
except  a  few  descendants  of  Dutchmen  and  Swedes   in  New 
York  and   Delaware,   some  Germaas  in   Pennsylvania,   some 
children   of    French    Huguenots   in    New    Lng  and   and    the 
middle  States,  l^elonged  to  the  same  race.^    All,  except  some 
Roman  (^atholics  in  Marylaml,  professed  the  Protestant  religion 
All  were  governed  by  the  same  English  Common  Law,  and  prized 
it  not  only  as  the  bulwark  which  had  sheltered  their  forefathers 
from  the  oppression  of  the  Stuart  kings,  but  as  the  basis  of 
their  more  recent  claims  of  right  against  the  encroachments 
of  George  III.  and  his  colonial  officers.     In  ideas  and  habits  of 
life  there  was  less  similarity,  but  uU  were  republicans,  manag- 
ing their  affairs  by  elective  legislatures,  attached  t<)  local  selt- 
government,  and  animated  l)y  a  common  pri(le  in  their  succ-ess- 
ful  resistance  to  England,  which  they  th.Mi  hated  with  a  true 
family  hatred,  a  hatred  to  which  her  contemptuous  treatment 
of  them  added  a  sting. 

On  the  other  hand  their  geographical  position  made  com- 
munication very  difficult.  The  sea  was  stormy  in  ^^^nt^^  f ^e 
roads  were  bad  ;  it  took  as  long  to  travel  by  land  from  Charles- 
ton to  Boston  as  to  cross  the  ocean  to  Europe,  nor  was  the 
iournev  less  dangerous.  The  wealth  of  some  States  consisted 
in  slaves,  of  others  in  shipping:  while  in  others  there  was  a 
population  of  small  farmers,  characteristically  attached  to  old 
habits.  Manufactures  had  hanlly  lH>gun  to  exist.  The  senti- 
ment of  local  indep«>nd<>nce  showed  itself  in  intense  suspicion 
„f  anv  .>xternal  authority  ;  and  most  parts  of  the  country  wen. 
so  thinly  peopled  that  the  inhabitants  had  lived  practically 

.  Mr.  Wilson  suid  in  tho  Ponnsylvanin  r,.nv..nti..n  "f  17>;7;  '•  ">•  -»^"';*^;;{| 
this  Constitution  w-  .hall  Ix-oom,-  a  nation  wo  are  ■'''*'««"";„  ^l^^'Zi 
fo.-m  a  national  rharaotor:  wo  arc  now  too  dopondont  on  "thors.  He  pro^ 
coeds  with  a  romarkal.lo  prediction  of  the  mflu.-nco  nvI  u  h  A",  ".-.x  freoctom 

vanilvirSa  and  Now  Hampshire,  wore  not  Catholic  Colts  but  Sooto-Insh 
Prr^ytVrrs  fVom  nstor.  who.  animated  hy  --"^ "^'^ll^;  theTofomosI 
roliRious  persecution  they  had  suffered  at  home  had  been  among  the  foremost 
combatants  in  the  Revolutionary  ^\  ar. 
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without  any  government,  and  thought  that  in  creating  one  they 
would  be  forging  fetters  for  themselves.  But  while  these 
diversities  and  jealousies  made  union  difficult,  two  dangers 
were  al)sent  which  have  l)eset  the  framers  of  constitutions  for 
other  natioas.  There  were  no  reactionary  conspirators  to  l)e 
feared,  for  every  one  prized  liberty  and  equality.  Thert^  were 
no  questions  l)etween  classes,  no  animosities  against  rank  and 
wealth,  for  rank  and  wealth  did  not  exist. 

It  was  inevitable  under  such  circumstances  that  the  Consti- 
tution, while  aiming  at  the  establishment  of  a  durable  central 
power,  should  pay  great  regard  to  the  existing  centrifugal 
forces.  It  was  and  remains  what  its  authors  styled  it,  emi- 
nently an  instrument  of  compromises  ;  it  is  perhaps  the  most 
successful  iastance  in  history  of  what  a  judicious  spirit  of  com- 
promise may  effect.'  Yet  out  of  the  points  which  it  was  for 
this  reason  obliged  to  leave  unsettled  there  arose  fierce  con- 
troversies, which  after  two  generations,  when  accumulated 
irritation  and  incurable  misunderstanding  had  been  added  to 
the  force  of  material  interests,  burst  into  flame  in  the  War  of 
Secession. 

The  draft  Constitution  was  submitted,  as  its  last  article  pro- 
vided, to  conventions  of  the  several  States  {i.e.  bodies  specially 
chosen  by  the  people^  for  the  purpose)  for  ratification.  It 
was  to  ( Dine  into  effect  as  soon  as  nine  States  had  ratified,  the 
effect  of  which  would  have  been,  in  case  the  ri'maining  States, 
or  any  of  them,  had  rejected  it,  to  leave  such  States  standing 
alone  in  the  world,  since  the  old  Confederation  was  of  course 
superseded  and  annihilated.  Fortunately  all  the  States  did 
eventually  ratify  the  new  (Constitution,  but  two  of  the  most 
important,  Virginia  and  New  York,^  did  not  do  so  till  the  mid- 
dle of  1788,  after  nine  others  had  alrearly  accepted  it ;  and  two. 
North  Carolina  and  Rhode  Island,  at  first  refused,  and  only 

'  Hamiltoti  olMservcd  of  it  in  17SS  :  "The  result  of  the  dcliherations  of  all 
oollcctivo  bodies  must  necessarily  bo  a  eoinpound  as  well  of  the?  errors  and 
jrejudices  as  of  the  good  sense  and  wisdom  of  the  individuals  of  whom  they 
are  composed.  The  compacts  which  are  to  embrace  thirteen  distinct  States 
in  a  common  bond  of  amity  and  union  must  a?  npce<:=arily  be  a  cnmprnmisc. 
of  as  many  dissimilar  interests  and  inclinations.  How^  can  perfection  spring 
from  such  materials?"  —  Federalist,  No.  Ixxxv. 

'  The  sufTrane  was  then  a  limited  one,  bas-d  on  property. 

•Virninia  was  then  much  the  largest  State  (population  in  1700.  747.610). 
New  York  was  reckoned  among  the  smaller  States  (population  :i40,120)  but 
her  central  geographical  position  made  her  adhesion  extremely  important. 
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i-oiisoutcd  t it«T  tlu'  now   Union  nior.^  than  ii  y«'ur  later, 

when  the  jrovenunent  it  had  created  had  already  comv  into 

operation.  ,    , 

There  was  a  sfuKRlc  <>very where  over  the  adoption  of  the 
Constitution,  a  strUK^Ie  presafiing  the  'oirtl.  of  the  two  great 
parties  that  for  many  years  divided  the  American  iH>ople.    1  ho 
chief  source  of  hostility  was  the  l)elief  that  a  strong  central 
government  endangennl  Ixrth  the  rights  of  the  States  and  the 
lilM-rties  of  the  individual  citizen.     Freedom,  it  was  declared, 
would  perish,  freedom  rescued  from  (leorge  III.  would  perish 
at  the  hands  of  her  own  children.'     Consolidation  (for  the  word 
centralization  had  not  yet  l)een  invented)   would  extinguish 
the  Stat<»  governments  and  the  local  iastitutions  they  protected. 
The  feeling  was  very  bitter,  and  in  some  States,  notably  in 
Ma;  .-.ichusetts  and  Now  York,  the  majorities  were  dangerously 
narrow.     Had  the  decision  lieen  left  to  what  is  now  called  "the 
voice  of  the  people,"  that  is,  to  the  mass  of  the  citizens  all  over 
the  country,  voting  at  the  polls,  the  voice  of  the  people  would 
probably  have  pronounced  again:^  the  Constitution,  and  this 
would  have  l)een  still  more  likely  if  the  question  had  been  voted 
on  everywhere  upon  the  same  day,  seeing  that  several  doubtful 
States  were  influenced  by  the  approval  which  other  States  had 
already  given.     But  the  modem  "  plebiscital "  method  of  taking 
the  popular  judgment  had  not  been  invented.     The  (luestion  was 
referred  to  conventions  in  the  several  States.     The  conventions 
were  composed  of  able  men,  who  listened  to  thoughtful  arguments, 
and  wer"  themselves  influenced  by  the  authority  of  their  leaders. 
The  counsels  of  the  wise  prevailed  over  the  preposs<>ssions  of  the 
multitude.     Yet  these  counsels  would  hardly  have  prevailed 
but  for  a  cause  which  is  apt  to  Iw  now  overlooked.    This  was  the 
dread  of  foreign  powers."    The  United  States  had  at  that  time 

•  In  tho  Massarhusctts  Convention  of  178K  Mr.  Nason  delivored  himsrif  of 
the  followii.K  pathotir  appoal  :  "Ami  hero.  sir.  I  hc-R  tho  indulRenro  "f  this 
honourable  JM)dv  to  permit  nu-  to  make  a  short  apostrophe  to  Liberty.  O  Lib- 
erty thou  (treatest  good!  thou  fairest  property!  with  thee  I  wish  to  hve — 
with  thee  I  wish  to  die  !  Pnrd'^n  nie  if  I  drop  a  tear  on  the  peril  to  which  she 
is  exposed.  I  cannot,  sir,  see  this  hiuhest  of  jewels  tarnished  —  a  jewel  worth 
ten  thousand  worlds  :    and  shall  we  part  with  it  so  .soon  ?     Oh  no.    —  Elliot  a 

DebnteK,    ii.  13.1.  ,    ,      ^     ,  j       .•  .  »i. 

'  Other  chief  causes  were  the  financial  straits  of  the  Confederation  and  the 
economic  distress  and  injury  to  trade  consequent  on  the  disorganized  condi- 
tion of  several  States.  See  the  observations  of  Mr.  Wilson  in  the  Pennsylvania 
Convention  (Elliots  Debates,  ii.  524).     He  shows  that  the  case  was  one  of  neces- 
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two  Europ<'an  inonarchii's,  Spain  and  England,  as  its  neiRhlwurs 
on  the  American  contim'nt.  France  had  hiU-ly  hvUi  territories 
to  the  north  of  them  in  ( 'anada,  and  to  tl»e  south  and  west  of 
them  in  Louisiana.'  S}ie  had  IxH'n  their  ally  psain«t  England, 
she  l)ecame  in  a  few  years  again  the  owiier  of  territories  west 
of  the  Mississippi.  The  fear  of  foreign  interference,  the  sense 
of  weakness,  lx)th  at  sea  and  on  land,  against  the  military 
monarchies  of  Euroix',  was  constantly  Mon^  the  mind  of 
American  statesmen,  and  made  them  anxious  to  secure  at  all 
hazard  a  national  government  cajjahle  of  raising  an  army  and 
navy,  and  of  sp«>aking  with  authority  on  In-half  of  the  new 
repubUc.  It  is  remarkable  that  the  danger  of  Euroix^an  aggres- 
sion or  complications  was  far  more  felt  in  the  United  States 
from  1783  dov/n  till  al)out  1820,  than  it  has  l)een  during  the 
last  half  century  when  steam  has  brought  Europe  five  times 
nearer  than  it  tJjen  was. 

Several  of  the  conventioas  which  ratified  the  Constitution 
accompanied  their  acceptance  with  an  earnest  n?commendation 
of  various  amendments  to  it,  amendments  designed  to  meet 
the  fears  of  thos<>  who  thought  that  it  encroached  too  far  upon 
the  lil)erties  of  the  people.  Some  of  these  were  a<lopted,  im- 
mediately after  the  original  instrument  had  come  into  force, 
by  the  method  it  prescril)es,  viz.  a  two-thirds  majority  in  (^on- 
gn'ss  and  a  majority  in  three-lourths  of  the  States.  They  are 
the  amendments  of  1791,  ten  in  numlnT,  and  they  constitute 
what  the  Americans,  following  a  venerable  English  precedent, 
call  a  Bill  or  Declaration  of  Rights. 

The   Constitution   of   1789-   deserves   the   veneration   with 

sity,  and  winda  up  with  tho  rrmark,  "The  argument  of  nereasity  is  the  patriot's 
defence  us  well  as  the  tyrant's  plea." 

'The  vast  territory  then  ealhKl  Louisiana  was  transferred  by  France  to 
Spain  in  1702,  hut  Spanish  novernment  was  not  estahlishetl  there  till  1789.  It 
was  eeded  by  Spain  to  Frani-e  in  IHOO,  and  |>ur<ha.sed  by  the  United  States 
from  Napoleon  in  ISO,}.  Spain  had  oriKinally  held  Florida,  ceded  it  to 
Britain  in  1703,  received  it  back  in  17S3,  and  in  1S19  sold  it  to  the  United 
States. 

'  One  may  call  the  Constitution  after  either  the  year  1787,  when  it  was 
drafted,  or  the  year  1788,  when  it  was  accepted  by  the  refjuisite  number  of 
States,  or  the  yea'  I7K9,  when  it  took  full  effect,  the  CimsTCfS  of  the  Confed- 
eration having  fixed  the  first  Wednesday  in  March  in  that  year  as  the  day 
when  it  should  come  into  force.  The  year  178!)  has  the  advantage  of  being 
easily  remembered,  because  it  coincides  with  the  beginning  of  the  great  revolu-' 
tionary  movements  of  modern  Europe.  The  Confederation  may  be  taken  to 
have  expired  with  the  expiry  of  its  Congress,  and  its  Congress  died  for  want 
of  a  quorum. 
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which  the  Aniericuiw  have  Ui'n  accurttomed  to  regard  it.     It  m 
true  tiiat  many  criticisms  have  Ix-en  passed  upon  its  arrang**- 
ment,  ujion  its  omissions,  uimn  the  artificial  charact^T  of  sonie 
of  the  institutions  it  creatt's.     RecopuzinK  slavery  as  an  insti- 
tution existing  in  some  States,  and  not  expressly  negativrng 
the  right  of  a  State  to  withdraw  from  the  I'nion,  it  has  b<H'n 
charged  with  having  contained  the  germ  of  civil  war,  though 
that  g<'rm  took  sevt'uty  years  to  come  to  maturity.     And  what- 
«.ver  success  it  has  uttaine<l  must  U-  in  large  measun'  ascriUnl 
to  the  political    genius,   riiH'iied    hy   long   exiH'rierice,  of   tln^ 
Anglo-American  race,  by  whom  it  1ms  lieen  worked,  and  who 
might  have  manageil  to  work  even  a  worse  tlruwn  instrument. 
Yet,  after  all  deductions,  it  ranks  alxive  every  other  written 
coastitution  for  the  intrinsic  excellence  of  its  scheme,  its  ada|)- 
tation  to  the  circumstanci's  of  the  people,  the  simplicity,  brevity, 
and  i)recision  of  its  language,  its  judicious  mixture  of  definite- 
ness  in  principle  with  elasticity  in  details.'     One  is  therefore 
induced  to  ask,  liefore  proceed'  .g  to  examine  it,  to  what  causes, 
over  and  alwve  the  capacity  of  its  authors,  and  the  patient  tod 
they  bestowed  upon  it,  these  merits  are  due,  or  in  other  words, 
what  wen>  the  materials  at  the  command  of  the  Philadelphia 
Convention  for  the  achievement  of  so  great  an  enterprise  as  the 
creation  of  a  nation  by  means  of  an  instrument  of  govemmt'ut. 
The  American  Constitution  is  no  exception  to  the  rule  that 
^'verything  which  has  jxiwer  to  win  the  olM'dience  and  respect 
of  men  must  have  its  roots  d<H'p  in  the  past,  and  that  the  tnnre 
slowly  every  institution  has  grown,  so  much  the  more  enduring 
is  it  likely  to  prove.     There  is  little  in  tliis  Constitution  that 
is  absolutely  new.     There  is  much  that  is  as  old  as  Magna 

Charta. 

The  men  of  the  Convention  had  the  exp<>ri<'nce  of  the  Eng- 
lish Constitution.  That  C\)nstitution,  very  different  then  ^rMUi 
what  it  is  now,  was  even  then  not  quit<'  what  they  thougti'  it. 
Their  view  was  tinged  not  only  by  recollections  of  the  influence 
exercised  by  King  George  the  Third,  an  influence  due  to  traur»i 
tory  causes,  but  which  made  them  overrate  its  monarchical 


I  Thf  Hterarj'  Bostonians  laid  hold  at  once  of  its  style  as  proper  for  lut^tTft- 
tioii.     Mr.  Amos  said  in  the  Maasat-husetts  Convpntion  of  17hn,  "(^oiisHaive 
merely  as  a  literary  performance,  the  Constitution  is  an  honour  to  our   '..uiiaT. 
Leniafators  have  at  length  eondeaeended  to  speak  the  lanKuage  of  phiU«i«»te-. 
—  Elliot's  DiMli's,  ii.  .'io. 
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inont,'  but  alno  by  th<'  pn'wiitation  of  it  which  thry  found  in 
th««  work  of  Mr.  JuHticr  HIaokstone.  He,  a«  wa.s  natural  in  a 
lawyer  and  a  man  of  letters.  (lescril)ed  ratln'r  its  theory  than  its 
praetice,  an<l  its  th«H)ry  was  many  years  Ix-liind  its  practice. 
The  powers  and  fun<-tions  of  the  cabinet,  the  overniasterinR 
force  of  the  Hous<'  of  ( 'ominous,  the  inf  imate  connection  U'tWf'en 
legislation  and  administration,  these-  which  are  to  us  now  the 
main  charact^-ristics  of  the  EiiRlish  Constitution  were  still  far 
from  fully  develojK-d.  Hut  in  other  rwjints  of  fundamental 
importance  they  appreciated  and  turned  to  excellent  account 
its  spirit  and  methods. 

They  had  for  their  oracle  of  political  philosophy  the  treatise 
of  Montesquieu  on  the  Spirit  of  Laws,  whi'h,  publish<'d  anony- 
mously at  (Jeneva  forty  years  In-fore,  had  won  its  way  to  an 
inunense  authority  on  both  sides  of  the  ocean.  Montesciuieu, 
contrasting  the  private  as  well  as  pir)lic  liherti(>s  of  EnKlislunen 
with  the  despotism  of  Continental  Lurop<',  had  taken  the  Con- 
stitution of  England  as  his  model  system,  and  had  ascribed  its 
merits  to  the  division  of  legislative,  executive,  and  judicial 
functions  which  he  discovered  in  it,  and  to  the  system  of  checks 
and  balances  whereby  its  equilibrium  si'emed  to  Ih'  preserved. 
No  general  principle  of  iM)litics  laid  such  hold  on  the  constitution- 
makers  and  statesmen  of  America  as  the  dognui  that  the  separa- 
tion of  these  three  functions  is  essential  to  fni'dom.  It  luul  already 
been  made  the  groundwork  of  s(>veral  State  constitutions.  It 
is  always  reapfx'aring  in  their  writings  :  it  was  never  absent  from 
Their  thoughts.  O!  the  supposed  influence  of  other  ( 'ontinental 
authors,  such  as  Rousseau,  or  even  of  English  thinkers  such  as 
Burke,  there  are  few  direct  traces  in  the  Federal  Constitution  or 
■  II  the  classical  contemporaneous  commentary  on  and  defence  of 
It  -  which  we  owe  to  the  genius  of  Hamilton  and  his  less  famous 
coadjutors,  Madison  and  Jay.  Rut  we  rufn]  only  turn  to  tlu* 
D»H-Iaration  of  Indep<>ndence  and  the  original  constitutions  of  th(! 
States,   particularly  the  Massachusetts  Constitution  of  1780, 


'  ThcTo  is  a  tpndonry  in  colonists  to  ovor-oMtimato  the  importanre  of  the 
rrrswn.  whns.-  r-r.n=pir-.v-M!=  position  ar  tht-  autiturity  rmr.num  to  thr  whoic 
'■rnpirp  makes  it  an  object  of  special  interest  and  respect  to  persons  living 
it  a  distancf .  It  tourhes  their  imaidnation.  whereas  assemblies  excite  their 
criticifwn. 

'  Thr  Fedfralist.  a  series  of  papers  published  in  the  New  York  newspapers 
in  advocacy  of  the  Federal  Constitution  when  the  question  of  accepting  it  was 
•enuns  before  the  New  York  State  Convention. 
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to  perceive  that  abstract  theories  regarding  human  rights  had 
laid  firm  hold  on  the  national  mind.  Such  theories  naturally 
expanded  with  the  practice  of  republican  government,  and  have 
at  various  times  been  extremely  potent  factors  in  American 
history  But  the  influence  of  France  and  her  philosophers  belongs 
chiefly 'to  the  years  succeeding  1789,  when  Jefferson,  who  was 
fortunately  absent  in  Paris  during  the  Constitutional  Convention, 
headed  the  democratic  propaganda.  .  o*  * 

Further,  they  had  the  experience  of  their  colomal  and  btate 
governments,  and  especially,  for  this  was  freshest  and  most  in 
point,  the  experience  of  the  working  of  the  State  Constitutions, 
framed  at  or  since  the  date  when  the  colonies  threw  off  their 
English  allegiance.     Many  of  the  Philadelphia  delegates  had 
joined  in  preparing  these  instruments :  all  had  been  able  to 
watch  and  test  their  operation.    They  compared  not^  as  to  the 
merits,  tested  by  practice,  of  the  devices  winch  their  States  had 
respectively  adopted.    They  had  the  inestimable  advantage  of 
knowing  written  or  rigid  constitutions  in  the  concrete ;  that  is 
to  say,  of  comprehending  how  a  system  of  government  actually 
moves  and  plays  under  the  control  of  a  mass  of  statutory  pro- 
visions defining  and  limiting  the  powers  of  its  several  organs. 
The   so-called    Constitution   of    England   consists   largely   of 
customs,  precetlents,  traditions,   understandings,  often  vague 
and  always  flexible.     It  was  quite  a  different  thing,  and  for  the 
purpose  of  making  a  constitution  for  the  American  nation  an 
even  more  important  thing,  to  have  lived  under  and  learnt  to 
work  systems  determined  by  the  hard  and  fast  lines  of  a  single 
document  having  the  full  force  of  law,  for  this  experienc*.  taught 
them  how  much  might  safely  l)e  included  in  such  a  document, 
and  how  far  room  must  be  left  under  it  for  unpredictable  emer- 
gencies and  unavoidable  development. 

Lastly,  they  had  in  the  principle  of  the  English  common 
law  that  an  act  done  by  any  official  person  or  law-niaking  body 
beyond  his  or  its  legal  competence  is  simply  void,  a  key  to 
the  difficulties  involved  in  the  establishment  of  a  variety  of 
authorities  not  subordinate  to  one  another,  but  each  supreme 
in  its  own  defined  sphere.  The  application  of  this  principle 
made  it  possible  not  only  to  create  a  National  government  which 
should  leave  free  scope  for  the  working  of  the  State  govern- 
ments, but  also  so  to  divide  the  powers  of  the  National  govern- 
ment among  various  persons  and  bodies  as  that  none  should 
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absorb  or  overbear  the  others.  By  what  machinery  these  ob- 
jects were  attained  will  appear  when  we  come  to  consider  the 
effect  of  a  written  or  Rigid  constitution  cmlxxiying  a  funda- 
mental law,  and  the  functions  of  the  judiciary  in  expounding 
and  applying  such  a  law,' 

>  S«e  post,  Chapters  XXIII.  and  XXXIII. 


■  i] 


CHAPTER  IV 
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ri 


NATURE  OP  THE  FEDERAL  GOVERNMENT 

The  acceptance  of  the  Constitution  of  1789  made  the  Ameri- 
can people  a  nation.     It  turned  what  had  been  a  league  of 
States  into  a  Federal  State,  by  givmg  it  a  National  Govern- 
meut  with  a  direct  authority  over  all  citizens.     But  as  this 
national  government  was  not  to  supersede  the  governments  of 
the  States,  the  problem  which  the  Constitution-makers  had 
to  solve  was  two-fold.    They  had  to  create  a  central  govern- 
ment     They  had  also  to  determine  the  relations  of  this  central 
government  to  the  States  as  well  as  to  the  individual  citizen. 
An  exposition  of  the  Constitution  and  criticism  of  its  working 
must  therefore  deal  with  it  in  these  two  aspects,  as  a  system 
of  national  government  built  up  of  executive  powers  and  fgis- 
lative  bodies,  like  the  monarchy  of  England  or  the  republic  of 
France,  and  as  a  Federal  system  linking  together  and  regulat- 
ing  the  relations  of  a  number  of  commonwealths  which  are  for 
certain  purpt)ses,  but  for  certain  purposes  only,  subordinated 
to  it      It  will  conduce  to  clearness  if  these  two  aspects  are  kept 
distinct ;  ami  the  most  convenient  course  will  be  to  begin  with 
the  former,  and  first  to  describe  the  American  system  as  a  Na- 
tional system,  leaving  its  Federal  character  for  tne  moment  on 

""it^nust,  however,  l)e  remembered  that  the  Constitution  does 
not  profess  to  be  a  comi)lete  scheme  of  govermnent,  ci-eating 
organs  for  the  discharge  of  all  the  functions  and  duties  which 
a  civilized  community  undertakes.  It  presupposes  the  State 
governments.  It  assumes  their  existence,  their  wide  and  con- 
stant activitv.  It  is  a  scheme  designed  to  provide  for  the  dis- 
charge of  such  and  so  many  functions  of  government  as  the 
States  did  not,  and  indeed  could  not,  or  at  any  rate  could  not 
adequately,  possess  anil  discharge.  It  is  therefore,  so  to  speak, 
the  complement  and  crown  of  the  State  Constitutions,  which 
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must  be  read  along  with  it  and  into  it  in  order  to  make  it  cover 
the  whole  field  of  civil  government,  as  do  the  Constitutions  of 
such  countries  as  France,  Belgium,  Italy. 

The  administrative,  legislative,  and  judicial  functioas  for 
which  the  Federal  C.'oastitution  provides  are  those  relating  to 
matters  which  must  l)e  deemed  common  to  the  ■•/hole  nation, 
either  because  all  the  parts  of  the  nation  are  alike  interested 
in  them,  or  because  it  is  only  by  the  nation  as  a  whole  that 
they  can  be  satisfactorily  undertaken.  The  chief  of  these 
common  or  national  matters  are  '  — 

War  and  peace  :  treaties  and  foreign  relations  generally. 

Army  and  navy. 

Federal  courts  of  justice. 

Commerce,  foreign  and  between  the  several  States. 

Currency. 

Copyright  and  patents. 

The  post-ofiice  and  post  roads. 

Taxation  for  the  foregoing  purposes,   and  for  the  general 

support  of  the  Government. 
The  protection  of  citizens  against  unjust  or  discriminating 

legislation  by  any  State.'' 

This  list  includes  the  subjects  upon  which  the  national  legis- 
lature has  the  right  to  legislate,  the  national  executive  to 
enforce  the  Federal  laws  and  generally  to  act  in  defence  of 
national  interests,  the  national  judiciary  to  adju<licate.  All 
other  legislation  and  administration  is  left  to  the  several  States, 
without  power  of  interference  by  the  Federal  legislature  or 
Federal  executive. 

Such  then  being  the  sphere  of  the  National  government,  let 
as  see  in  what  manner  it  is  constituted,  of  what  dei)artnieiits 
it  consists. 

'  The  full  list  will  lio  found  in  tho  Constitution,  Art.  i.  §  S  (printp<l  in  the 
Appondix),  with  which  may  !«■  ('onipiiri'd  the  British  North  Aiiuricii  Act  l!St'7 
(.30  and  31  Vict.  cap.  H),  and  the  Kcdcnil  Council  of  Austrahisia  Act  Issr.  (4S 
and  4S>  Vict.  cap.  60),  tho  Swiss  Constitution  of  1874  (.\rts.  K,  T2,  :«>,  4-'.  .")4,  »i4, 
67-70),  the  Constitution  of  the  Commonwealth  of  Austnilia,  draftnl  hy  an 
Australian  (Convention  and  enacteti  in  liHK)  by  the  imperial  Parliament  in  the 
Commonwealth  of  Australia  Act  of  that  year  and  the  (much  more  unitary) 
Constitution  of  tho  South  African  Union,  passed  as  an  Act  of  tho  Imperial  Parlia- 
ment in  1910. 

*  Amendments  xiv.  and  xv. 


■I 
?  I 

-I 


34 


THE  NATIONAL  (iOVKRNMENT 


PART   I 


The  framers  of  this  govt'rnmeiit  set  before  themselves  four 
objects  as  essential  to  its  excellence,  viz.  — 

Its  vigour  and  elliciency. 

The  indejicndence  of  each  of  its  departments  (as  being  essen- 
tial to  the  jjermanency  of  its  form). 
Its  dependence  on  the  people. 
The  security  under  it  of  the  freedom  of  the  individual. 

The  first  of  those  objects  they  sought  by  creating  a  strong 
executive,  the  s«  cond  by  separating  the  legislative,  executive, 
and  judicial  powers  from  one  another,  and  by  the  contrivance 
of  various  checks  and  balances,  the  third  by  making  all  authori- 
ties elective  and  elections  frequent,  the  fourth  both  by  the 
checks  and  balances  aforesaid,  so  arranged  as  to  restrain  any 
one  department  from  tyranny,  and  by  placing  certain  rights  of 
the  citizen  under  the  protection  of  the  written  constitution. 

They  had  neither  the  rashness  nor  the  capacity  necessary  for 
constructing  a  Constitution  a  priori.     There  is  wonderfully  little 
genuine  inventiveness  in  the  world,  and  perhaps  least  of  all  has 
been  shown  in  the  sphere  of  political  institutions.     These  men, 
practical  politicians  who  knew  how  infimtely  difficult  a  business 
government  is,  desired  no  bold  experiments.     They  preferred, 
so  far  as  circumstances  permitted,  to  walk  in  the  old  paths,  to 
follow   methods   which   experience   had   tested.^     Accordingly 
they  started  from  the  system  on  which  their  own  colonial  gov- 
ernments, ami  afterwards  their  State  governments,  had  been 
conducted.    This  system  bore  a  general  resemblance  to  the 
British  Constitution ;  and  in  so  far  it  may  with  truth  be  said 
that  the  British  Constitution  became  a  motlel  for  the  new 
national  government.     They  held  England  to  l)e  the  freest  and 
iH'st-govermnl  country  in  the  worid,  but  were  resolved  to  avoid 
the  weak  jwints  which  had  enabled  King  George  III.  to  play 
the  tyrant,  and  which  rendered  B^nglish  lilxirty,  as  they  thought, 
far  inferior  to  that  which  the  constitutions  of  their  own  States 

1 .1.  R.  Low.'ll  said  with  equal  i)i>int  and  truth  of  the  mon  of  thi-  Conven- 
tion :  '  They  had  a  profound  disl)eli(f  in  theory  and  knew  better  than  to  eoni- 
mit  th.-  folly  .)t  hroakiiiK  with  tin-  past.  Th(\v  were  not  '^cdured  hy  the  French 
fallaey  that  a  new  system  of  C.overnnient  eould  l>e  ordered  like  a  new  xuit  of 
elotheH.  Thev  would  as  soon  have  thoutjht  of  or.lering  a  suit  of  flesh  and  skin. 
It  is  only  on  the  roarinu  loom  of  time  that  the  stuff  is  woven  for  sueh  a  vesture 
of  thi'ir  thought  and  experience  as  they  were  meditating." —Address  on  De- 
mooraey,  delivered  Oft.  0,  1SS4. 
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secured.  With  this  venerable  mother,  and  these  children,  lietter 
in  their  judgment  than  the  mother,  Ixjfore  their  eyes,  they 
createci  an  executive  magistrate,  the  President,  on  the  model  of 
the  State  Governor,  and  of  the  British  Oown.  They  created  a 
legislature  of  two  Houses,  (.'ongress,  on  the  model  of  the  two 
Houses  of  their  State  legislatures,  and  of  the  British  Parlia- 
ment. And  following  the  pn-cetlent  of  the  British  judges,  irre- 
movable except  by  the  C'rown  and  Parliament  combined,  they 
created  a  judiciary  appointed  for  life,  and  irremovable  save  by 
impeachment.' 

In  these  great  matters,  however,  as  well  as  in  many  lesser 
matters,  they  copied  not  so  much  the  Constitution  of  England 
as  the  Constitutions  of  their  several  States,  in  which,  as  was 
natural,  many  features  of  the  English  Constitution  had  been 
embodied.  It  has  been  truly  said  that  nearly  every  provision 
of  the  Federal  Constitution  that  has  worked  well  is  one  bor- 
rowed from  or  suggested  by  some  State  constitution ;  nearly 
every  provision  that  has  worked  badly  is  one  which  the  Con- 
vention, for  want  of  a  precedent,  was  obliged  to  devise  for  itself. 
To  insist  on  this  is  not  to  detract  from  the  glory  of  that  illus- 
trious lx)dy,  for  if  we  are  to  credit  them  with  less  inventiveness 
than  has  sometimes  been  claimed  for  them,  we  must  also  credit 
them  with  a  double  portion  of  the  wisdom  which  prefers  experi- 
ence to  a  priori  theory,  and  the  sagacity  which  selects  the  best 
materials  from  a  mass  placed  before  it,  aptly  combining  them 
to  form  a  new  structure.^ 

Of  minor  divergences  betwe(>n  their  work  and  the  British 
Constitution  I  shall  speak  subsequently.  But  one  profound 
difTerence  must  be  noted  here.  The  British  Parliament  had 
always  been,  was  then,  and  remains  now,  a  sovereign  and  con- 
stituent assembly.  It  can  make  and  unmake  any  and  (>very 
law,  change  the  form  of  government  or  the  succession  to  the 
crown,  interfere  with  the  course  of  justice,  extinguish  the  most 
sacred  private  rights  of  the  citizen.  Between  it  and  the  peo- 
ple at  large  there  is  no  legal  ^=  tinction,  because  the  whole  pleni- 

>  Minor  differencps  between  the  English  and  American  systems  are  that  the 
American  Federal  judRC  is  appointed  by  the  l»residcnt,  "with  the  advice  and 
consent  of  the  Senate,"  an  English  judge  by  the  Crown  alone  :  an  .American 
judge  is  impeachable  by  the  House  of  Representatives,  and  tried  by  the  Senate, 
an  English  judge  is  removable  by  the  Crown  on  an  address  by  both  Houses. 

*  See  note  to  this  chapter  in  the  Appendix  for  further  remarks  on  the  in- 
fluence of  the  State  Constitution*. 
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tiulc  of  the  people's  rights  and  powers  resides  in  it,  just  as  if 
the  whole  nation  were  present  within  the  chamber  where  it  sits. 
'•1  point  of  legal  theory  it  is  the  nation,  being  the  historical 
successor  of  the  Folk  Moot  of  our  Teutonic  forefathers.  Both 
practically  and  legally,  it  is  to-day  the  only  and  the  sufficient 
depository  of  the  authority  of  the  nation;  and  is  therefore, 
within  the  sphere  of  law,  irresponsible  and  onmipotent. 

In  the  American  system  there  exists  no  such  body.  Not 
merely  Congress  alone,  but  also  Congress  and  the  President 
conjoined,  are  subject  to  the  Constitution,  and  cannot  move  a 
step  outside  the  circle  which  the  Constitution  has  drawn  around 
them.  If  they  do,  they  transgress  the  law  and  exceed  their 
powers.  Such  acts  as  they  may  do  in  excess  of  their  powers 
are  void,  and  may  be,  indeed  ought  to  be,  treated  as  void  by  the 
meanest  citizen.  The  only  power  which  is  ultimately  sovereign, 
as  the  British  Parliament  is  always  and  directly  sovereign,  is 
the  people  of  the  States,  acting  in  the  manner  prescribed  by  the 
Constitution,  and  capable  in  that  manner  of  passing  any  law 
whatever  in  the  form  of  a  constitutional  amendment. 

This  fundamental  divergence  from  the  British  system  is 
commonly  said  to  have  been  forced  upon  the  men  of  1787  by 
the  necessity,  in  order  to  safeguard  the  rights  of  the  several 
States,  of  limiting  the  competence  of  the  national  government.* 
But  even  supposing  there  had  been  no  States  to  be  protected, 
the  jealousy  which  the  American  people  felt  of  those  whom  they 
chose  to  govern  them,  their  fear  lest  one  power  in  the  govern- 
ment should  absorb  the  rest,  their  j».nxiety  to  secure  the  pri- 
mordial rights  of  the  citizens  from  attack,  either  by  magistrate 
or  by  legislature,  would  doubtless  have  led,  as  happened  with 
the  earlier  constitutions  of  revolutionary  France,  to  the  crea- 
tion of  a  supreme  constitution  or  fundamental  instrument  of 
government,  placed  alxwe  and  controlling  the  national  legis- 
lature itself.  They  had  already  such  fundamental  instrument 
in  the  charters  of  the  colonies,  which  had  passtnl  into  the  con- 
stitutions of  the  several  States ;  and  they  would  certainly  have 
followed,  in  creating  their  national  constitution,  a  precedent 
which  they  deemed  so  precious. 

'  It  is  often  assumed  by  writers  on  constitutional  subjects  that  a  Federal 
Government  presupposes  a  written  or  Rigid  constitution.  This  is  not  neces- 
sarily so  There  may  be,  and  have  been,  federations  with  no  fundamental 
law  unalterable  by  the  usual  legislative  authority.  The  Achsan  League  had 
apparently  none. 
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The  subjection  of  all  the  ordinary  authorities  and  organs  of 
government  to  a  supreme  instrument  expressing  the  will  of  the 
sovereign  people,  and  capable  of  being  alten^d  by  them  only, 
has  been  usually  deemed  the  most  remarkable  novelty  of  the 
American  system.  But  it  is  merely  an  application  to  the  wider 
sphere  of  the  nation,  of  a  plan  approved  by  the  experience  of 
the  stiveral  States.  And  the  plan  had,  in  these  States,  l)een  the 
outcome  rather  of  a  slow  course  of  historical  (h'velopment  than 
of  conscious  determination  taken  at  any  one  point  of  their  prog- 
ress from  petty  settlements  to  powerful  republics.  Neverthe- 
less, it  may  well  be  that  the  minds  of  the  leaders  who  guided 
this  development  were  to  some  extent  influenced  and  inspired 
by  recollections  of  the  English  Commonwealth,  of  the  seven- 
teenth century,  which  had  seen  the  establishment,  though  for 
a  brief  space  only,  of  a  genuine  supreme  or  rigid  constitution,  in 
the  form  of  the  famous  Instrument  of  Government  of  a.d.  1653, 
and  some  of  whose  sages  had  listened  to  the  discourses  in  which 
James  Harrington,  one  of  the  most  prescient  mintls  of  that 
great  age,  showed  the  necessity  for  such  a  constitution,  and 
laid  down  its  principles,  suggesting  that,  in  order  to  give  it  the 
higher  authority,  it  should  be  subscribed  by  the  people  them- 
selves. 

We  may  now  proceed  to  consider  the  several  departments  of 
the  National  Government.  It  will  be  simplest  to  treat  of  each 
separately,  and  then  to  examine  the  relations  of  each  to  t\w 
others,  reserving  for  subsequent  chapters  an  account  of  the  rela- 
tions of  the  National  Government  as  a  whole  to  tlu;  several 
States. 
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THE   PRESIDENT 

Every  one  who  undertakes  to  describe  the  American  system 
of  government  is  obliged  to  follow  the  American  division  of  it 
into  three  departments  —  Executive,  U'g:t;lative,  Judicial. 
I  begin  with  the  executive,  as  the  simplest  (»f  the  three. 

The  President  is  the  creation  of  the  Constitution  of  1789. 
Under  the  Confederation  there  was  only  a  presiding  officer  of 
Congress,  but  no  head  of  the  nation. 

Why  was  it  thought  necessary  to  have  a  President  at  all  r 
The  fear  of  monarchy,  of  a  strong  government,  of  a  centralized 
government,  prevailed  wdely  in  1787.  George  III.  was  an 
object  of  hatred :  he  remained  a  bogey  to  succeeding  genera- 
tions of  American  children.  The  Convention  found  it  ex- 
tremely hard  to  devise  a  satisfactory  method  of  choosing  the 
President,  nor  has  the  method  they  adopted  provwl  satisfactory. 
That  a  single  head  is  not  necessary  to  a  repuilic  might  have 
been  suggestwl  to  the  Americans  by  those  ancient  examples  to 
which  they  loved  to  recur.  The  experii-nce  of  modem  Switzer- 
laml  ha.s  made  it  still  more  olwious  to  us  now.  Yet  it  was 
settled  very  early  in  the  del)at«>8  of  1788  that  the  central  execu- 
tive authority  must  Im-  vested  in  one  person  ;  and  the  opponents 
of  the  draft  Constitution,  while  (juarrelling  with  his  powers, 
did  not  accuse  his  existence. 

The  explanation  is  to  hv  found  not  so  much  in  .".  wish  to  repro- 
duce the  British  Constitution  as  in  the  familiarity  of  the  Ameri- 
cans as  citizens  of  the  several  States,  with  the  office  of  State 
governor  (in  some  States  then  called  President)  and  in  their 
disgust  with  the  feebleness  which  Congress  had  shown  under 
the  Confederation  in  its  contluct  of  the  war,  and,  after  peace 
was  conclud«>d,  of  the  g.'neral  business  of  the  country.  Opinion 
called  for  a  man,  because  an  assembly  had  been  found  to  lack 
promptitude  and  vigour.  And  it  may  be  conj(>ctured  that  the 
alarms  felt  as  to  the  danger  from  one  man's  predominance  were 
largely  allaved  bv  the  presence  of  George  Washington.     Even 
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whilf  the  debates  were  proceeding,  every  one  must  have  thouglit 
'  *■  him  as  the  prop<'r  person  to  presich*  over  the  Union  as  ht;  was 
then  presiding  over  the  ('onvention.  Tlie  creation  of  the  office 
wouhi  seem  ju8tifie<l  by  the  existence  of  a  person  exactly  fitted 
to  fill  it,  one  whos(>  estabhshed  influence  and  rip(>  judgment 
would  repair  the  faults  then  supp<jsed  to  be  characteristic  of 
democracy,  its  impulsiveness,  its  want  of  i;espect  for  authority, 
its  incapacity  for  pursuing  a  consistent  line  of  action, 

Hamilton  felt  so  strongly  the  need  for  having  a  vigorous  ex- 
ecutive who  could  maintain  a  continuous  policy,  as  to  suggest 
that  the  head  of  the  state  should  be  appointed  for  good  behav- 
iour, i.e.  for  life,  subject  to  removal  liy  impeachment.  The 
idea  was  disapproved,  though  it  received  the  support  of  persons 
so  democratically-minded  as  Madison  and  Edmund  Randolph  ; 
but  nearly  all  sensible  men,  including  many  who  thought  better 
of  democracy  than  Hamilton  himself  did,  aflmitted  that  the  risks 
of  foreign  war,  risks  infinitely  more  8<>rious  in  the  infancy  of 
the  Republic  than  they  have  subsequently  proved,  required  the 
concentration  of  executive  powers  into  a  single  hand.  And  the 
fact  that  in  every  one  of  their  commonwealths  there  existed  an 
officer  in  whom  the  State  constitution  vested  executive  author- 
ity, balancing  him  against  the  State  legislature,  made  the  estab- 
lishment of  a  Federal  chief  magistrate  seem  the  obvious  course. 

Assuming  that  there  was  to  be  such  a  magistrate,  the  states- 
men of  the  Convention,  like  the  solid  practical  men  they  were, 
did  not  try  to  construct  him  out  of  their  ohti  brains,  but  looked 
to  some  existing  models.  They  therefore  made  an  enlarged 
copy  of  the  State  Governor,  or  to  put  the  same  thing  differently, 
a  reduced  and  improved  copy  of  the  English  king.  He  is  George 
III.  shorn  of  a  part  of  his  prerogative  by  the  intervention  of  th(' 
Senate  in  treaties  and  appointments,  of  another  part  by  the 
restriction  of  his  action  to  Federal  affairs,  while  his  dignity  as 
well  as  his  influence  are  diminished  by  his  holding  office  for  four 
years  instead  of  for  life.'     His  salary  is  too  small  to  permit  him 

•  When  the  Romans  got  rid  of  their  king,  they  did  not  really  extinguish  the 
office,  but  s»'t  up  in  their  eonsul  a  sort  of  annual  king,  limited  not  only  by  the 
short  duration  of  his  power,  but  al.so  l)y  the  oxisti-ni-e  of  aiiother  cunnut  with 
equal  powers.  So  the  Americans  hoped  to  restrain  their  President  not  merely 
by  the  shortr  ss  of  his  term,  but  also  l)y  diminishing  the  power  which  they, 
left  to  him  ;  and  this  they  did  by  setting  vip  another  authority  to  which  they 
entrusted  certain  executive  functions,  making  its  consent  necessary  to  the 
validity  of  certain  classes  of  the  President's  executive  acts.  This  is  the  Senate; 
whereof  more  anon. 
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cither  to  mmiitaiu  a  Court  or  to  corrupt  the  legislature ;  nor 
can  he  seduc.'  the  virtue  of  the  citizens  by  the  gift  of  titles  of 
nobility,  for  such  titles  are  altogether  forbidden.  Subject  to 
th«<se  precautions,  he  was  meant  by  the  constitution-framera 
to  resemble  the  State  governor  and  the  British  king,  not  only 
in  being  the  head  of  th(>  executive,  but  in  standing  apart  from 
and  alH)ve  political  parties.  He  was  to  represent  the  nation  «•• 
a  whole,  as  the  governor  repres<'nted  the  State  commonwealth 
The  independence  of  his  position,  witii  nothing  either  to  gain 
or  tc  fear  from  Congress,  would,  it  was  hoped,  set  him  free  to 
think  only  of  the  welfare  of  the  people. 

This  idea  appears  in  the  method  provided  for  the  election  of 
a  President.     To  have  left  the  choice  of  the  chief  magistrate 
to  a  direct  popular  vote  over  th?  whole  country  would  have 
raised  a  dangerous  excitement,  an(4  would  have  given  too  much 
encouragement   to   candidates   of   merely   popular   gifts.     To 
have  entrusted  it  to  Congress  would  have  not  only  subjected 
the  executive  to  the  legislature  in  violation  of  the  pnnciple 
which  requires  these  departments  to  be  kept  distinct,  but  have 
tended  to  make  him    the  creature  of   one  particular  faction 
instead  of  the  choice  of  the  nation.     Hence  the  device  of  a 
double  election  was  adopteil,  perhaps  with  a  faint  reminiscence 
of  the  methotls  by  which  the  Doge  was  then  still  chosen  at 
Venic  and  the  Roman  t:mperor  in  Germany.     The  Constitution 
directs  each  Stat(>  to  choos;>  a  numb(>r  of  presidential  electors 
equal  to  th(>  number  of  its  representatives  in  l)oth  Houses  of 
Congress.     Som(>  weeks  later,  these  electors  meet  in  each  State 
on  a  (lav  fixed  by  law,  and  give  their  votes  in  writing  for  the 
President   and    Vice-Presidcnt.i    The   votes   are   transmitted, 
s.'ah>d  up,  to  the  capital  and  ther(>  opened  by  the  president  of 
the  Senate  in  the  pres(>nce  of  \w\h  Houses  an<l  counted.     To 
preserve  th(>  ('lectors  from  the  influence  of  faction,  it  is  pro- 
vided that  thcv  shall  not  be  members  of  Congn'ss,  nor  holders 
of  any  Fcnleral  office.     This  plan  was  expected  to  secure  the 
choice  by  the  best  citizens  of  each  State,  in  a  tranquil  and 
deliberate  wav.  of  the  man  whom  they  in  their  unfettered  dis- 
cretion should  deem  fittest  to  be  chief  magistrate  of  the  Union. 

1  OriBinallv  tho  person  who  rrrpived  most  votes  was  doomed  to  have  boen 
rhosrn  Prosidont.  and  tho  p.rson  who  stood  sooond.  yirp-Promdent.  Tln«  led 
to  confusion,  and  was  a.^ordinRly  altorod  by  tho  twelfth  ^"''t'J'l^V""' ^^""l 

mont.  adopto.1  in  lS(t4,  which  provides  that  the  President  and  Vice-President 

ihall  he  voted  for  separately. 
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fioiriK  thcmsolvoH  chown  clcj-iors  on  account  of  their  pergonal 
mrrits,  they  would  he  U'ttcr  qualified  than  the  niaasen  to  select 
an  able  and  honourable  man  for  President.  Mon'over,  as  the 
votes  are  countwl  promiscuciusly,  and  not  by  States,  each  elec- 
tor's voice  would  have  its  weinht.  He  might  be  in  a  minority 
in  his  own  State,  but  his  vote  would  n«'vertheless  tell  becausj! 
it  would  be  adde<l  to  those  given  by  ek-  *or-  in  other  States  for 
the  same  candidate. 

No  part  of  their  scheme  seenis  to  have  been  regardetl  by  the 
constitution-makers  of  1787  with  more  complacency  than  this,' 
although  no  part  had  caused  them  so  much  perplexity.  No 
part  has  so  utterly  iM-lied  their  c'xpectations.  The  presidential 
electors  have  become  a  mere  cog-wheel  in  the  machine  ;  a  mere 
contrivance  for  giving  effect  to  the  decision  of  the  people. 
Their  personal  qualifications  are  a  matter  of  indifference. 
They  have  no  discretion,  but  are  chosen  under  a  pledge  —  a 
pledge  of  honour  merely,  but  a  pledge  'vhich  has  never  (since 
1796)  been  violated  —  to  vote  for  a  particular  candidate.  In 
choosing  them  the  peopl(>  virtually  choose  the  President,  and 
thus  the  very  thing  which  the  men  of  1787  sought  to  prevent 
has  happened,  —  the  President  is  chos<>n  by  a  popular  vote. 
Let  us  see  how  this  has  come  to  pass. 

In  the  first  two  presidential  elections  (in  1789  and  1792)  the 
independence  of  the  electors  did  not  come  into  question,  because 
everybo<ly  was  for  Washington,  and  parties  hatl  not  yet  been 
fully  dev»>loped.  Vvt  in  the  election  of  1792  it  was  generally 
understood  that  electors  of  one  way  of  thinking  were  to  vote 
for  Clinton  as  their  second  candidate  (i.e.  for  Vice-President) 
and  those  of  the  other  side  for  John  Adams.  In  the  third 
election  (179(5)  no  pledges  were  exacted  from  (>le(rtors,  but  the 
election  contest  in  whidi  they  were  chosen  was  conductt'd  on 
party  lines,  and  although,  when  the  voting  by  the  electors 
arrived,  some  few  votes  were  scattered  among  otlier  persons, 
there  were  practically  only  two  presidential  candidates  before 
the  country,  John  Adams  and  Thomas  J'.fferson,  for  the  for- 
mer of  whom  the  electors  of  the  Federalist  party,  for  the  latter 


'  "The  mode  of  appointment  of  the  ehief  ma«i»trate  of  the  United  States  is 
almost  the  only  part  of  the  system  which  has  escaped  without  some  censure, 
or  which  has  received  the  sliRhtest  mark  of  approbation  from  its  opponents." 
—  Federnligt,  No.  Ixvii.,  cf.  No.  1.  and  see  the  observations  of  Mr.  Wilson  in 
the  Convention  of  Pennsylvania ;  Elliot's  Debates,  vol.  ii. 
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those  of  the  R«'publican  (D«'nio<Tatir) '  party  wvrv  <'xp<M't«Hl  to 
vote.  The  fourth  elect  ion  was  a  reguhir  party  struRR'''.  I'arricil 
on  in  obotlienre  to  party  arrangements.  Both  FediralistH  and 
RcpubiieanM  put  the  names  of  their  camUdates  for  Pre,vdent 
and  Vice-President  h('fon>  the  country,  and  round  these  names 
the  battle  ragcnl.  Tin*  notion  of  leaving  any  freedom  or  dis- 
cretion to  the  electors  had  vanislunl,  for  it  was  felt  that  an  issue 
so  great  must  and  couhl  be  decidcnl  by  the  nation  alone.  From 
that  day  till  now  there  has  never  been  any  question  of  reviving 
the  true  and  original  intent  of  the  plan  of  double  election. 
Even  in  1876  the  suggestion  that  the  disputed  election  might 
be  settled  by  leaving  the  electors  frw  to  choose,  found  no  favor. 
Hence  nothing  has  ever  turned  on  the  personality  of  the  electors. 
They  are  now  so  little  significant  that  to  enable  the  voter  to  know 
for  which  set  of  electors  his  party  desires  him  to  vot«\  it  is  often 
thought  well  to  put  the  name  of  the  presidential  candidate  whose; 
interest  they  repres(>nt  at  the  top  of  the  voting  tic!'  't  on  wi.ich 
their  own  names  are  printed.  Nor  neetl  this  (>xtinciion  of  the 
discretion  of  the  electors  lie  regrrtt(>d,  because  what  has  happened 
in  somewhat  similar  cases  makes  it  certtiin  that  the  elv'ctors  would 
have  so  completely  fallen  under  the  control  of  the  party  organiza- 
tions as  to  vote  simply  at  the  bidding  of  the  party  managers. 
Popular  election  is  therefore,  whatever  may  be  its  d.'fects,  a 
healthier  method,  for  it  enables  tiie  people  to  reject  candidates 
whom  the  low  morality  of  party  m:iiuis  rs  would  approve. 

The  completeness  and  permanence  of  this  change  has  been 
assured  by  the  method  which  now  prevails  of  choosing  the 
electors.  The  Constitution  leaves  the  method  to  each  State, 
and  in  the  earlier  days  many  States  entrusted  the  choice  to 
their  legislatures.  But  as  democratic  princdples  becrame  devel- 
oped, the  practice  of  choosing  the  electors  by  dire(!t  popular 
vote,  originally  adopted  l)y  Virginia,  Pennsylvania,  and  Mary- 
land, spread  by  degnu's  through  the  other  States,  till  by  l&i2 
South  Carolina  was  the  only  State  which  retained  the  method 
of  appointment  by  the  legislature.  She  dropped  it  in  1868, 
and  popular  election  now  rules  everywhere,  though  any  State 
may  go  back  to  the  old  plan  if  it  pleases.^    In  some  States  the 


•  Thp  party  then  railed  Republican  has?,  sinro  about  18.30-1840,  been  called 
Democratic.     The  party  now  called  Republican  did  not  ariiw  till  1854. 

'Colorado,  not  having  time,  after  her  admission  to  the  Union  in  ISTll,  to 
provide  by  law  for  a  popular  choice  of  electors  to  vote  in  the  election  of  a  Presi- 
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cletrtors  w<»n'  for  a  tinu'  chown  by  districts,  likt*  members  of 
the  HouHt'  of  Hj'pn'wiitativfs.  But  the  plan  of  choice  by  a 
single  (xjpular  vote  over  the  whole  of  the  Stat*-  foiuul  increasing 
favour,  seeing  that  it  was  in  the  interest  of  the  party  for  the 
time  being  dominant  in  the  State.  In  1828  Maryland  was  the 
only  State  which  clung  to  district  voting.  She,  too,  adopted 
the  "  general  ticket  "  system  in  1832,  since  which  year  it  was 
universal  until  1891,  when  Michigan  reverted  to  the  district 
system,  the  party  then  dominant  in  her  h'gislature  conceiving 
that  they  would  thereby  .secure  some  districts,  and  therefore 
some  electors  of  their  ow^i  colour,  although  they  could  not  carry 
the  State  as  a  whole.'  (This  in  fact  hap.,  'lud  in  1892.)  Thus 
the  issue  comes  directly  before  the  people.  The  parties  nomi- 
nate their  respective  candiilates,  as  hereafter  described  (Chap- 
ters LXIX.  and  LXX.),  a  tr(>mendous  "  campaign  "  of  stump 
speaking,  newspaper  writing,  street  parades,  and  torchlight  pro- 
cessions sets  in  and  rages  for  about  four  months :  the  jx)lling 
for  electors  takes  place  early  in  November,  on  the  same  day  over 
the  whole  Union,  antl  when  the  result  is  known  the  contest  is 
over,  l)ecause  the  subswiuciu  meeting  and  voting  of  the  electors 
in  their  several  States  is  mere  matter  of  form. 

So  far  the  method  of  choice  by  electors  may  seem  to  be  merely 
a  roundabout  way  of  getting  the  judgment  of  the  pi>ople.  It  is 
more  than  this.  It  has  several  singular  conse<iuences,  unforeseen 
by  the  framers  of  the  Constitution.  It  has  madt-  the  election 
virtually  an  election  by  States,  for  the  system  of  choosing  electors 
by  "general  ticket "  over  the  whole  State  usually  causes  the  whole 
weight  of  a  State  to  be  thrown  into  th<'  scale  of  oiu-  candidate, 
that  candidate  whose  list  of  electors  is  carried  in  the  given  State.- 


rtcnt  in  the  \ovonilKT  of  tliiit  ycur.  left  the  ihoico  to  the  l.KiHlaturi'.  Imt  now 
clt'cts  its  |iri'?<i<li'iiti:il  cli'ctors  Ity  |)o|iul:tr  voti"  liki-  tin-  otlirr  Stiitrs. 

'  In  1H<»;<  this  liiw  was  ri  ixalcil  and  the  "(ji'iifral  tickt't"  system  ri'stort-d. 

'  A  list  is  usually  carriiil  rntirc  if  carrird  at  all,  Immwisc  it  would  h«-  foolish 
for  the  partisans  of  a  candidate  to  vote  for  some  only  and  not  for  all  of  the 
eleetors  whos«-  only  function  is  to  vote  for  him.  However,  the  electors  on  a 
ticket  W'ldom  receive  exactly  the  same  numln-r  of  popular  votes;  and  thus  it 
sometimes  happens  that  when  t  election  is  close,  one  or  two  electors  of  the 
|K':ttvii  party  find  their  way  in.  in  Californi.i  in  l,Sf>0  one  out  of  the  six  eUctois 
in  the  Democratic  ticket,  being  personally  unpopular,  failed  to  l)e  carried,  though 
the  other  rt ve  were.  Similarly  in  ( "alifornia,  Ohio,  and  Oregon  in  1892  one  elector 
l)elon(?inK  to  the  defeated  list  was  chosen,  and  in  N'orth  Dakota,  was  prcs«'nt(id 
the  surprising  spectacle  of  the  Republican,  Democratic  and  •' Populist"  parties 
each  winning  one  elector.  In  the  election  of  1908  Maryland  chose  six  Demo- 
cratic and  two  Republican  electors. 


44 


THE  NATIONAL  GOVERNMENT 


PART  I 


, 


ill 


111 


?  ': 


In  the  election  of  1884,  New  York  State  had  thirty-six  electoral 
votes.     Each  party  ran  its  list  or  "ticket"  of  thirty-six  presi- 
dential electors  for  the  State,  who  were  bound  to  vote  for  the 
party's  candidate,  Mr.  Blaine  or  Mr.  Cleveland.     The  Demo- 
cratic list  {i.e.  that  which  included  thethirty-six  Cleveland  electors) 
was  carried  by  a  majority  of  1100  out  of  a  total  poll  exceedmg 
1,100,000.     Thus,  all  the  thirty-six  electoral  votes  of  New  York 
were  secured  for  Mr.  Cleveland,  and  these  thirty-six  determined 
the  issue  of  the  struggle  over  the  whole  Union,  in  which  nearly 
10,000,000  popular  votes  were  cast.    The  hundreds  of  thousands 
of  votes  given  in  New  York  for  the  Blaine  or  Republican  list  did 
not  go  to  swell  the  support  which  Mr.  Blaine  obtained  in  other 
States,  but  were  utterly  lost.     Hence  in  a  presidential  election, 
the  struggle  concentrates  itself  in  the  doubtful  States,  where  the 
great  parties  are  pretty  equally  divided,  and  is  languid  in  States 
where  a  distinct  majority  either  way  may  be  anticipate  .1,  because, 
since  it  makes  no  difference  whether  a  minority  be  li  "C"  >f  small, 
it  is  not  worth  while  to  struggle  hard  to  increase  a  minority  which 
cannot  be  turned  into  a  majority.   And  hence  also  a  man  may  be, 
and  has  been,'  elected  President  by  a  minority  of  popular  votes. 
When  such  has  been  the  fate  of  the  plan  of  1787,  it  need 
hardly  l>e  said  that  the  ideal  President,  the  great  and  good  man 
alwve  and  outside  party,  whom  the  judicious  and  impartial 
electors  were  to  choose,  has  not  l)een  secured.     The  ideal  was 
realized  once  and  once  only  in  the  person  of  George  Washing- 
ton.    His  successor  in  the  chair  (John  Adams)  was  a  leader 
of  one  of  the  two  gn'at  parties  then  formed,  the  other  of  which 
has,  with  some  changes,  lasted  down  to  our  own  time.    Jeffer- 
son, who  came  next,  was  the  chief  of  that  other  party,  and  his 
election  marked  its  triumph.     Nearly  every  subsequent  Presi- 
dent has  \mm  elected  as  a  party  leader  by  a  party  vote,  and 
has  felt  Ijound  to  carry  out  the  policy  of  the  mt!n  who  put  him 


ui  power. 


Thus  instead  of  rv^tting  an  Olympian  President 

1  This  happened  in  1876.  when  Mr.  Hayes  received,  on  the  showing  of  his  own 
partisans.  252,00()  popular  votes  le^w  than  those  given  for  Mr.  Ti  den  ;  and  in 
1888,  when  Mr.  Harri.son  was  95,534  popular  votes  behind  Mr.  Cleveland. 

It  i=  an  odd  result  of  the  system  that  the  h«.stowal  of  the  suffraRe  on  the 
negroes  ha.s  operated  against  the  Repuhlioan  party  which  bestowed  it.  Ihe 
Southern  Stat«>9  received  in  resp-ct  of  this  increase  in  their  free  Populat'O"  •" 
addit  lal  presidential  votes,  and  thes*'  were  in  the  elections  of  1880,  1»»4, 
1HH8,  and  1802   all  thrown  for  the  Democratic  candidate. 

«, James  Monroe  was  chosen  President  in  1820  with  practical  unanimity; 
but  this  was  U-<HUs<.  one  of  the  two  parti.-s  hail  for  the  time  Im-cu  cnishe.1  out 
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raised  above  faction,  America  has,  despite  herself,  reproduced 
the  English  system  of  executive  government  by  a  party  majority, 
reproduw'd  it  in  a  more  extreme  form,  because  in  England  the 
titular  head  of  the  State,  in  whose  name  administrative  acts 
are  done,  stands  in  isolated  dignity  outside  party  politics.  The 
disadvantages  of  the  American  plan  are  patent ;  but  in  practice 
they  are  less  serious  than  might  lie  expected,  for  the  responsibility 
of  a  great  office  and  the  feeling  that  he  represents  the  whole  na- 
tion tend  to  solder  and  control  the  President.  Except  as  regards 
patronage,  he  has  seldom  acted  as  a  mere  tool  of  faction,  or  sought 
to  abuse  his  administrative  powers  to  the  injury  of  his  political 
adversaries. 

The  Constitution  prescrilies  no  limit  for  the  re-eligibility  of 
the  President.  He  may  go  on  l)eing  chosen  for  one  four  year 
period  after  another  for  the  term  of  his  natural  life.  But  tra- 
dition has  supplied  the  place  of  law.  Elected  in  1789,  Wash- 
ington s  Ijmitted  to  l)e  re-elected  in  1792.  But  when  he  had 
served  this  second  term  he  absolutely  refused  to  serve  a  third, 
urging  the  risk  to  republican  institutions  of  suffering  the  same 
man  to  continue  constantly  in  office.  Jefferson,  Madison, 
Monroe,  and  Jackson  obeywl  the  precetient,  and  did  not 
seek,  nor  their  friends  for  them,  re-election  after  two  terms. 
After  them  no  President  was  re-elected,  except  Lincoln,  down  to 
General  C.rant.  Grant  was  President  from  1869  to  1873,  and 
again  from  187.3  to  1877,  then  came  Mr.  Hayes;  and  in  1880 
an  attempt  was  made  to  break  the  unwritten  rule  in  Grant's 
favour.  Each  party,  as  will  l)e  more  fully  explained  hereafter, 
nominates  its  candidates  in  a  gigantic  party  assembly  called 
the  National  Convention.  In  the  Republican  party  Conven- 
tion of  1880  a  ix)werful  group  of  the  delegates  put  forward 
Grant  for  nomination  as  the  party  candidat<»,  alleging  his  special 
services  as  a  ground  for  giving  him  the  honour  of  a  third  term. 
Had  there  not  l)een  among  the  Republicaas  themselves  a  sec- 
tion personally  hostile  to  Grant,  or  rather  to  those  who  sur- 
rounded him,  the  attempt  might  have  succeeded,  though  it 
would  probably  have  involved  defeat  at  the  polls.  But  this 
hostile  section  found  the  prepossession  of  the  people  against  a 
third  term  so  strong  that,  by  appealing  to  the  established  tradi- 


and  started  no  candidate, 
be  called  a  party  leader, 
out  interruption. 


So  also  J.  Q.  Adams,  Monroe's  surressor,  can  hardly 
.\fter  him  the  party-chosen  Presidents  go  on  with- 
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tion,  they  defeated  Grant  in  the  Convention,  and  nominated 
Mr.  Garfield,  who  was  victorious  at  the  ensuing  election.  This 
precedent  was  at  that  time  taken  as  practically  decisive  for  the 
future,  because  General  Grant,  though  his  administration  had 
been  marked  by  grave  faults,  was  an  exceptionally  popular 
figure.  A  principle  affirmed  against  him  seemed  not  hkely  to  be 
I J  departed  from  in  favour  of  any  later  aspirant  for  many  elections 

11  to  come.     Nevertheless  it  was  only  a  tradition,  not  sure  to  be 

always  regarded.  And  in  1912  a  large  body  of  seccders  from  the 
National  Republican  Convention  held  a  convention  of  their  own 
which  nominated  Mr.  Roosevelt  who  had  served  two  terms  all 
but  a  few  months. 

The  Constitution  (Amendment  xii.,  which  in  this  point  repeats 
the  original  Art.  xi.  §  1)  requires  for  the  choice  of  a  President 
"a  majority  of  the  whole  number  of  electors  appointed."  If 
no  such  majority  is  obtained  by  any  canchdate,  i.e.  if  the  votes 
of  the  electors  are  so  scattered  among  different  candidates,  that 
out  of  the  total  number  (which  in  1012  was  529,  and  will  increase 
as  new  members  are  added  to  the  Senate  and  the  House)  no  one 
I  If  receives  an  absolute  majority  {i.e.  at  least  265  votes),  the  choice 

goes  over  to  the  House  of  Representatives,  who  are  empowered 
to  choose  a  President  from  among  the  three  candidates  who  have 
received  the  largest  number  of  electoral  votes.  In  the  House 
the  vote  is  taken  by  States,  a  majority  of  all  the  States  (i.e.  at 
present  of  twenty-five  States  out  of  forty-eight)  being  necessary 
for  a  choice.  As  all  the  members  of  the  House  from  a  State  have 
but  one  collective  vote,  it  follows  that  if  they  are  equallj'  divided 
among  themselves,  the  vote  of  that  State  is  lost.  Supposing 
this  to  be  the  ca,se  in  half  the  total  number  of  States,  or  supposing 
the  States  so  to  scatter  their  votes  that  no  candidate  receives  an 
absolute  majority,  then  no  President  is  chosen,  and  the  Vice- 
President  (supposing  one  to  have  been  chosen)  becomes  President. 
Only  twice  has  the  election  gone  to  the  House.  In  1800, 
when  the  rule  still  jirevailed  that  the  candidate  with  the  largest 
number  of  votes  l)ecame  President,  and  the  candidate  who  came 
second  Vice-President,  .lefferson  and  Aaron  Burr  received  the 
same  number.  The  Jeffersonian  electors  meant  to  make  him 
President,  but  as  they  had  also  all  voted  for  Burr,  there  was  a  tie. 
After  a  long  struggle  the  Hou.se  chose  Jefferson.  Feeling  ran 
high,  and  had  Jefferson  been  kept  out  by  the  votes  of  the  Feder- 
alist party,  who  hate<-  him  more  than  Burr,  his  parMsans  might 
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possibly  have  taken  up  arms.'  In  1824  Andrew  Jackson  bad 
99  electoral  votes,  and  his  three  competitors  (J.  Q.  Adams 
Crawford,  and  Clay)  162  votes  between  them.  The  House  chase 
J.  Q.  Adams  by  a  vote  of  thirteen  States  against  seven  for 
Jackson  and  four  for  Oawford.^  In  this  mode  of  choice,  the 
popular  will  may  be  still  less  recognized  than  it  is  by  the  method 
of  voting  through  presidential  electors,  for  if  the  twenty-five 
smaller  States  were  through  their  representatives  in  the  House  to 
vote  for  candidate  A,  and  the  twenty-three  larger  States  for 
candidate  B,  A  would  l)e  seated,  though  the  population  of  the 

latter  *"  *^^  '^'  "^  ''*'"^'  ^^'^'  "'"''^'  ^^"""^  *^^*  «f  the 

inVll  9«ft^;"t»«n  .^e^'ns- though  its  language  is  not  explicit, 
to  have  intended  to  leave  the  counting  of  the  votes  te  the  presi- 
dent of  the  Senate  (the  \'ice-President  of  the  United  States)  • 
and  m  early  days  this  officer  superintended  the  count,  and  de^ 
cided  questions  as  to  the  admissibiUty  of  doubtful  votes  How- 
ever Congress  has  in  virtue  of  its  right  to  be  present  at  the 
counting  assmned  the  further  right  of  determining  all  questions 
f5\  jf  'l^^^'l^g  the  validity  of  electoral  votes,  and  has,  it 
need  hardly  be  said,  determined  them  on  each  occasion  from 
party  motives.  This  would  be  all  very  well  were  a  decision  by 
Congress  always  certain  of  attainment.  But  it  often  happeri 
that  one  party  has  a  majority  in  the  Senate,  another  partVin 

^Ih^T'  ^!f  f^""'  ^'  *^'^  *^'°  "°"^«  ^ot«  separately  and 
each  differently  from  the  other,  a  deadlock  results.  I  must 
pass  by  the  minute  and  often  tedious  controversies  which  have 
arisen  on  these  matters.  But  one  case  deserves  special  mention, 
tor  It  Illustrates  an  ingrained  and  formidable  weakness  of  the 
present  electoral  system. 

«J?  /^^*^'  VJ-  ^^r  "^'^^  *h^  Republican  candidate  for  the 
presidency  Mr.  Tilden  the  Democratic.  The  former  carrie<l 
his  hst  of  electors  in  seventeen  States,  whose  aggregate  electors 
numberec  163.  ami  the  latter  carried  his  list  also  fn  sevente!?^ 
htates,  whose  aggregate  electors  numl)ered  184.  (As  the  total 
number  of  electors  was  then  369,  m  was  within  one  of  being 
a  half  of  that  numl^er.)     Four  States  remaimnl  out  of  the  total 

^  lay.  unlucky  throughout  m  hw  umhitioiis  for  the  presidency,  had  stood 


48 


THE  NATIONAL  GOVERNMENT 


PART  I 


thirty-eight,  and  in  each  of  these  four  two  sets  of  persons  ha,d 
been  chosen  by  popular  vote,  each  set  claiming,  ou  grounds 
too  complicated  to  l)o  here  explained,  to  \ye  the  duly  chosen 
electors  from  those  States  respectively.'  The  electoral  votes 
of  these  four  .-itates  amounted  to  twenty-two,  so  that  if  m  any 
one  of  them  the  Democratic  set  of  electors  had  been  found  to 
have  been  duly  chosen,  the  Democrats  would  have  secured  a 
majority  of  electoral  votes,  whereas  even  if  in  all  of  them 
Republican  electors  had  l^een  chosen,  the  Ilepubhcan  electors 
would  have  had  a  majority  of  ono  only.  In  such  circumstances 
the  only  course  for  the  Republican  leaders,  as  good  party  men, 
was  to  claim  all  these  doubtful  States.  This  they  promptly 
did,  —  pprt  •  loyalty  is  the  last  virtue  that  deserts  pohticians, 
—  and  the  Democrats  did  the  like. 

Meanwhile  the  electors  met  and  voted  in  their  respective 
States.     In  the  four  disputed  States  the   two  sets  of  electors 
met,  voted,  and  sent  up  to  Washington,  from  each  of  these 
four,  double  returns  of  the  electoral  votes.    The  result  of  the 
election   evidently   depended   on   the   question  which   set   of 
returns  should  be  admitted  as  l)eing  the  true  and  legal  returns 
from  the  four  States  respectively.    The  excitement  over  the 
whole  Union  was  intense,  and  the  prospect  of  a  peaceful  set- 
tlement remote,  for  the  Constitution  appeannl  to  provide  no 
means  of  determining  the  legal  questions  involved.     Congress, 
as  remarketl  above,  had  in  some  previous  instances  assumed 
jurisdiction,  but  seeing  that  tlu;  Republicaivs  had  a  majority  in 
the  Senate,  and  the  Democrats  in  the  House  of  Representa- 
tives, it  was  clear  that  the  majority  in  one  House  would  vote 
for  admitt.iig  the  Republican  n'turns,  the  majority  in  the  other 
for  admitting  the  Democratic.     Negotiations  l)etween  the  lead- 
i-rs  at  last  arranged  a  method  of  escape.     A  statute  was  pas.sed 
creating  an  electoral  commission  of  five  S<'naiors,  five  meml)ers 
of  the  Hous«^  of  Representatives,  and  five  Justices  of  the  Supnmie 
( 'ourt ,  who  were  to  dett'rmine  all  questions  as  to  the  admissibility 

fourtn  ill  th.'  .li-rtorul  vot.-,  iin.l  so  n.uld  not  !«■  <lios.n  J.y  tlu-  Hou«o.     Jark- 
son  hud  re. fiv..!  the  lurm-st  ix.puliir  v.)t.>  in  thos.-  Stiit.w  whi-n-  ••le.tow  were 

rhoseii  !>y  tin-  i |)lt'.  .     ,        .  ,     .  i:„ 

■  In  Or-u-i.  li..-  .iU.-Ti..r.  w:is  whrth.r  -.1..-  of  the  rh»«.'i.  i-!,-<-fMr-  wasdis- 
niialifi.-d  l)r.:iuM..  h.-  was  ii  iK.stn.ii«t.T.  In  Florida  tJiin-  w.-n-  coniplainta  of 
fraud  in  South  Carolina  of  iiifiniidation,  in  Louisiana  two  rival  Statf-  Rovrrn- 
nionts  .■xist.Hl.  .-arh  .laiiniiiK  th.-  riKht  to  .-rtify  .lertoral  r.-turns.  Then-  had 
douliU.'M  Ih-*'!!  a  gc«Hl  deal  of  fraud  and  w.in.-  vioU'iue  in  several  of  the  South- 
«rn  StuteM. 
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of  electoral  votes  from  States  sending  up  double  returas.'     Every- 
thinR  now  turned  on  the  composition  of  the  electoral  C  oni- 
mission,  a  l)ody  such  as  had  never  l)efore  been  created.     The 
Senate    appointed   three    Republicans   and    two    Democrats. 
The    House   of   Representatives    apix>inted    three    Democrats 
and  two  Republicans.     So  far  there  was  an  exact  balance.     The 
statute  had  indicated  four  of  the  Justices  who  were  to  sit,  two 
Republicans  and  two  Democrats,  and  had  left  these  four  to 
choose  a  fifth.     This  fifth  was  the  odd  man  whose  casting  vote 
would  turn  the  scale.     The  four  Justices  chose  a  Republican 
Justice,  and  this  choice  practically  settled  the  result,  for  every 
vote  given  by  the  members  of  the  Commission  was  a  strict 
party  vote.^    They  were  nearly  all  la^vJ'ers,  and  had  all  taken 
an  oath  of  impartiality.     The  legal  questions  were  so  difficult, 
and  for  the  most  part  so  novel,  that  it  was  possible  for  a  sound 
lawyer  and  honest  man  to  take  in  each  case  either  the  view  for 
which  the  Republicansorthatforwhich  the Democratscontended. 
Still  it  is  interesting  to  ol)serve  that  the  legal  judgment  of  every 
commissioner  happened  to  coincide  with  his  party  proclivities.* 
All  the  points  in  dispute  were  settled  by  a  vote  of  eight  to  seven 
in  favour  of  the  returns  transmitted  by  the  Republican  electors 
in  the  four  dispute<l  States,  and   Mr.  Hayes  was  accordingly 
dedartnl  duly  elected  by  a  majority  of  185  electoral  votes  against 
184.     The  decision  may  have  \mm  right  as  matter  of  law,  —  it  is 
still  debat«(l  by  laxvyers,  —  and  there  had  lx>en  so  much  force 
and  fraud  on  lH>th  sides  in  Florida,  Louisiana,  and  South  Caro- 
lina, that  no  one  ciiU  say  on  wliich  side  substantial  justice  lay. 
Mr.  Tilden  deserves  the  credit  of  having  induced  his  friends 
both  to  agree  to  a  compromise  slightly  to  his  own  disadvantage, 
and  to  accept  peaceably,  though  with  loud  and  long  complaints, 
a  result  which  baffletl  their  hojx's.     I  tell  the  story  here  l)ecause 
it  p<jints  to  a  grave  danger  in  the  presidential  system.     The 

'  Powor  was  rpsm'tnl  to  ronerpss  to  wt  asido  liy  n  vote  of  txrth  Houses  the 
<lr<isi()i.  of  the  Coinii.isMioii.  I.ut  iis  the  two  Hotiws  rliffi-red  in  every  ca«e 
til.-  Deiiioeratx  of  the  House  always  votiiiK  aKainst  each  determination"  of  the 
(  onimission,  and  the  Repuhlinins  of  the  S..nate  supiKirting  it,  this  provision 
made  no  difference. 

•The  Ciminiission  d-eide-l  iinaiiimoiisly  that  the  IlpnuTerati,'  ret  i;f  tlttfors 
fmm  South  Carolina  wen-  not  duly  ehosi-n.  liut  th.y  divide<l  eight  to  seven  as 
usual  on  the  <|Uestion  of  reeoRnizinK  the  Ilepul.li.-an  eli-rfors  of  that  State. 

rh<-  .same  phenomenon   has  l«-en  ol«,<-rv<-<l   in  eonmiittees  of  the   KnKlish  ' 
Housi'  <.f  Conunoris  ar>lK.int<-d  to  deal  with  purely  legal  ((Uestions    or  to  sit  in 
a  virtually  judieial  capacity. 
K 
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Stake  played  for  is  so  high  that  the  temptation  to  fraud  is 
immense  ;  and  as  the  ballots  given  for  the  electors  by  the  people 
are  received  and  counted  by  State  authorities  under  State  laws, 
an  unscrupulous  State  faction  has  opportunities  for  fraud  at 
its  command.  In  1887  Congress,  having  had  the  subject 
pressed  on  its  attention  by  successive  Presidents,  took  steps 
to  provide  against  a  recurrence  of  the  danger  described.  It 
passed  a  statute  enacting  that  tribunals  appointed  in  and  by 
each  State  shall  determine  what  electoral  votes  from  the  State 
are  legal  votes;  and  that  if  the  State  has  appointetl  no  such 
tribunal,  the  two  Houses  of  (Congress  shall  determine  which 
votes  (in  case  of  double  returns)  are  legal.  If  the  Houses 
differ  the  vote  of  the  State  is  lost.  It  is,  of  course,  possible 
under  this  plan  that  the  State  tribunal  may  decide  unfairly ; 
but  the  main  thing  is  to  secure  some  decision.  Unfairness  is 
better  than  uncertainty. 

A  President  is  removable  during  his  term  of  office  only  by 
means  of  impeachment,  a  procedure  familiar  on  both  sides  of 
the  Atlantic  in  1787,  when  the  famous  trial  of  Warren  Has- 
tings was  still  lingering  on  at  Westminster.    Impeachment, 
which  had  played  no  small  part  in  the  development  of  English 
liberties,  was  deemed  by  the  Americans  of  those  days  a  valuable 
element  in  their  new  constitution,  for  it  enabled  Congress  to 
depose,  and  the  fear  of  it  might  be  expected  to  restrain,  a  trea- 
sonably ambitious  President.     In  obedience  to  State  precedents,' 
it  is  by  the  House  of  Representatives  that  the  President  is 
impeached,  and  by  the  Senate,  sitting  as  a  law  court,  with 
the  chief  justice  of  the  Supreme  court,  the  highest  legal  official 
of  the  country,  as  presicfing  officer,  that  he  is  tried.     A  two- 
thirds  vote  is  necessary  to  conviction,  the  effect  of  which  is 
simply  to  remove  him  from  and  disqualify  him  for  office,  leaving 
him  "liable  to  indictment,  trial,  judgment,  and  punishment, 
according  to  law"  (Constitution,  Art.  i.  §  3,  Art.  ii.  §  4).     The 
impeachable  offences  are  "treason,  bril)ery,  or  other  high  crimes 
aiul  misdemeanours,"  an  expression  which  some  have  held  to 
cover  only  indictable  offences,  while  others  extern!  it  to  include 
acts  ilone  in  violation  of  official  duty  and  ag»^inst  the  .nterests 

'  Impea(  liment  was  taken,  not  direotly  from  EnRlish  usagH,  but  rather  from 
the  Constitutions  of  Virginia  (1770).  and  Massachusetts  (1780).  which  had,  no 
doubt  following  the  example  of  England,  established  thia  remedy  against  cul- 
pable officials. 


CHAP.    V 


THE  PRESIDENT 


51 


of  the  nation,  such  acts,  in  fact,  as  were  often  grounds  for  the 
tinglish  impeachments  of  the  seventeenth  century.  As  yet 
Andrew  Johason  is  the  only  President  who  has  In^n  imi)eache<l' 
His  headstrong  conduct  seemed  to  make  his  removal  desirable 
but  as  It  was  doubtful  whether  any  single  offence  justified  a 
conviction,  several  senators  politically  oppose<i  to  him  voted 
for  acquittal.'  A  two-thirds  majority  not  having  Uh'tx  secured 
upon  any  one  article  (the  numters  Iwing  thirty-five  for  con- 
viction, mneteen  for  acquittal)  he  was  declared  acquitted  a 
result  now  generally  approved. 

In  ca^  of  the  removal  of  a  President  by  impeachment,  or  of 
his  death,  resignation,  or  inability  to  discharge  his  duties,  the 
Vice-President  steps  into  his  place.  The  Vice-President  is 
chosen  at  the  same  time,  by  the  same  electors,  and  in  the  same 
manner  as  the  Pm^ident.  His  only  functions  are  to  preside 
in  the  JMmate  and  to  succeed  the  President.  Failing  l)oth 
President  and  Vice-President  it  was  formerly  provided  by  stat- 
ute,  not  by  the  Constitution,  tliat  the  presiding  oflficer  for  the 
time  iK'mg  of  the  Senate  should  succeed  to  the  presidency 
and  failing  him  the  Speaker  of  the  Hou.se  of  Reprc>sentatives! 
lo  this  plan  tht.e  was  the  obvious  objection  that  it  might 

ll'T  TT:  .'"*?  *^'*  'i^"^-'  "f  ♦^'^  P^'^y  "PP««^^*  t«  that  to 
which  the  lately  deceased  President  belonged  ;  and  it  has  there- 
fore Ix^n  now  (by  an  Act  of  1886)  enact<>d  that  on  the  death 
of  a  Pr«^>dent  (including  a  Vice-President  who  has  succeeded 
to  the  Presidency)  the  secn-tary  of  state  shall  succeed,  and 
after  him  other  officer^  of  the  Administration,  in  the  order  of 
fi.lT  Xi-  .J^'y^  P'-^^^'i^nt^  (Harrison,  Taylor,  Lincoln,  Car- 
held,  McKinley)  have  died  in  office,  the  three  latter  killed  bv 
as.sassins    and  l>een  succeeded  by  Vice-Presidents,  and  in  the 
nrst  and  third  of  these  instances  the  succeeding  Vice-President 
has  reversed  the  policy  of  his  pre^lecessor,  and  become  involved 
ma  quarrel  with  the  party  which  elected  him,  such  as  has  never 
yet  broken  out  l)etwe«.n  a  man  elected  to  l)e  President  and  his 
t'^r  ^"  P'"^?V''^  ""^^  ''ttle  pains  are  Ix'stowed  on  the  election 
of  a  Vice-President.     The  convention  which  selects  the  party 
candidates  usually  gives  the  nomination  for  this  post  to  a  man  in 
the  second  rank,  sometimes  as  a  consolation  to  a  disappointed 

or  tSr^JJlfn  ^x"'"  '^°"*'*'^-  ^^'  ^^P^i^^'-y  of  displacing  him  at  that  moment  • 
doubt  Xwi."i  prepossossions  against  him  may  have  been  restrai^  by  . 
doubt  whether  the  evidence  was  sufficient  to  support  a  quasi-criming  cSrge 
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candidate  for  the  presidential  nomination,  sometimes  to  a  friend 
of  such  a  disappointed  candidate  in  order  to  "placate"  his 
faction,  sometimes  to  a  person  from  whom  large  contributions 
to  the  campaign  fund  may  ire  expected,  sometimes  as  a  com- 
pliment to  an  elderly  leader  who  is  personally  popular,  sometimes 
perhaps  even  to  a  man  whom  it  is  sought  to  shelve  for  the  time  be- 
ing. If  the  party  carries  its  candidate  for  President,  it  also  as  a 
matter  of  course  carries  its  candidate  for  Vice-President,  and 
thus  if  the  President  happens  to  die,  a  man  who  may,  like  Tyler 
or  Johnson,  be  of  no  great  personal  account,  steps  into  the 
chief  magistracy  of  the  nation. 


CHAPTER  VI 


« 


« 


PRESIDENTIAL   POWERS   AND   DUTIES 

The  powers  and  duti,-s  of  tlio  Presid.-nt  as  head  of  the  Fcnleral 
executive  are  the  following  :  —  '•'oerai 

Command  of  Federal  army  and  navy  and  of  militia  of  several 
states  when  calliKl  into  8<'rvice  of  the  United  States 

Power  to  make  treaties,  but  with  advice  and  consent  of  the 
benate,  i.e.  consent  of  two-thirds  of  senators  present 
to  appoint  ambassadors  and  consuls,  judges  of  Supreme 
court,  and  all  other  higher  Federal  officers,  but  with 
advice  and  consent  of  Senate. 

to  grant  reprieves  and  pardons  for  offences  against  the 
United  States,  except  in  cases  of  impeachment 
^^   to  convene  both  Houses  on  extraordinary  occasions 
to  disagree  with  {i.e.  to  send  back  for  reconsideration 
any  bill  or  resolution  passed  by  Congress,  but  subject  to 
the  power  of  Congress  to  finally  pass  the  same,  after  re- 
consideration  by  a  two-thirds  majority  in  each  House. 
Duty  to  inform  Congress  of  the  state  of  the  Union,  and  to 
recommend  measures  to  Congress. 

''  to  commission  all  the  oflScers  of  tht;  United  Stat(>s 
to  receive  foreign  ambassadors. 

"   to  take  can'  that  the  laws  be  faithfully  executtni. 

These  fimctions  group  tlu'mselves  into  four  classes  — 
Those  which  relate  to  foreign  aflfairs. 
Those  which  relate  to  domestic;  administration. 
Ihost!  which  concern  legislation. 
The  power  of  appointment. 

Tlie  conduct  of  fon>ign  policy  would  have  be,.n  a  function  of  the 
utmo.st  importance  had  not  America,  happy  America  stood 
apart-  down  till  1898  in  a  world  of  her  o;n,  unassailTbl"  b^  W 

«  A«  to  the  rhniiKod  position  sine.'  l8!W,  ad'  ('Imp.  XCVI     Vol    H 
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wan  poWiTs,  easily  superior  to  the  other  republics  of  her  conti- 
nent but  with  no  present  motive  for  aggression  upon  them.     1  he 
President,  however,  has  rarely  been  allowed  a  fre««  hand  in  for- 
eign policv.     He  cannot  declare  war,  for  that  belongs  to  Con- 
gn'ss,  though  to  be  sure  he  may,  as  President  Po'k  did  in  1845-6, 
bring  affairs  to  a  point  at  which  it  is  hard  for  Congress  to  refrain 
from  the  declaration.     Treaties  require  the  approval  of  two- 
thirds  of  the  Senate ;   and  in  order  to  s<'cure  this,  it  is  usually 
nec.'ssary  for  the  Executive  to  Ik>  in  constant  communication 
with  the  Foreign  Aflfairs  Committee  of  that  l)ody.     The  Housi^ 
of  Representatives  has  no  legal  right  to  interfen',  but  it  often 
passes  resolutions  enjoining  or  disapproving  a  particular  line  of 
policy ;   and  sometimes  invites  the  Senate  to  coincide  in  tht^ 
expressions  of  opinion,   which   then   become  weightier.     The 
President  is  nowise  bound  by  such  resolutions,  and  has  more 
than  once  declared  that  he  does  not  regard  them.     But  as  some 
treaties,  espidally  commercial  treaties,  cannot  be  earned  out 
except  by  the  aid  of  statutes,  and  as  no  war  can  be  entereii  on 
without  votes  of  money,  the  House  of  Representatives  can  some- 
times indirectly  make  good  its  claim  to  influence.     Many  deli- 
cate (luestions,  some  of  them  not  yet  decided,  have  arisen  upon 
thes4>  points,  which  the  Constitution  ha.s,  perhaps  unavoidably, 
left  in  half-light.     In  all  fr(H>  countries  it  is  most  difficult  to 
define  the  respective  spheres  of  the  legislature  and  executive  m 
foreign  affairs,  for  while  publicity  and  parliamentary  control  are 
neediKl  to  protect  the  p(H)ple,  promptitude  and  secrecy  are  the 
coiHlitions  of  diplomatic  success.     Practically,  however,  and  for 
the  punM)ses  of  ordinary  business,  the  President  is  independent 
of  t  h.  House,  while  the  Senate,  though  it  can  prevent  his  settling 
anything,  cannot  keep  him  from  uns(>ttling  everything.     He, 
or  possibly  his  secretary  of  state,  if  the  President  should  not  have 
leisure  to  give  clos(>  or  continuous  attention  to  foreign  policy, 
retains  an  unfettered  initiative,  by  means  of  which  he  may 
embroil  the  country  abroad  or  excite  pa.ssion  at  home. 

Tht'  threct  domestic  authority  of  the  President  is  in  time  of 
peace  small,  because  the  larger  part  of  law  and  ailmimstration 
belongs  to  the  State  Koverumc^nts,  and  lx>caus<>  Finleral  admin- 
istration is  regulated  by  statutes  which  leave  little  discretion  to 
the  executive.  In  war  time,  however,  and  especially  in  a  civil 
war,  it  expands  with  portentous  speed.  Both  as  commander-in- 
chief  of  the  army  and  navy,  and  as  charged  with  the  "  faithful 
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execution  of  the  laws,"  the  Pn-sidrnt  is  lilti.jy  to  hi-  Inl  <o 
assump  ail  thf>  powers  which  tin-  emergency  rcijuircs.     Mow 
much  ho  can  leRally  do  without  the  aid  of  statutes  is  disputed, 
for  the  act!,  of  President  Lincoln  durinR  the  <>urlier  part  of  the 
War  ot    Secession,  inchuUng   his  proclamation  susp«.ndinK  th< 
wnt  of  Habeas  Corpus,  were  subsi-quently  legalized  hy  Con- 
gress ;   hut  ii  is  at  least  clear  tliat  Congress  can  mak<'  him,  as 
it  did  make  Lincoln,  almost  a  dictator.    And  how  much  the 
war  power  may  include  appears  in  this,  that  hy  virtue  of  it 
pad  without  any  previous  legislative  sanction  President  Lincoln 
issued  his  emancipation  proclamations  of  1862  and  1863,  dj'clar- 
ing  all  slaves  in  the  insurgent  States  to  be  thenceforth  free 
although  these  States  were  deemed  to  be  in  point  of  law  still 
members  of  the  Union.' 

It  devolves  on  the  executive  as  well  as  on  Congress  to  give 
effect  to  the  provisions  of  the  Constitution  whereby  a  republi- 
can form  of  government  is  guarante(><l  t<    every  State :   anfl  a 
State  may,  on  the  application  of  its  legislature,  or  executiv<> 
(when  the  legislature  cannot  l>e  convenwl),  obtain  protection 
against  domestic  violence.     Where,  as  in  Louisiana  in   1873 
two  governments  dispute  by  force  the  control  of  a  State,  or 
where  an  insurrection  breaks  out,  as  in  Rhode  Lsland  in  1840-2, 
or  where  riots  st'  p  the  movement  of  mail  trains  on  a  railroad,  as 
happened  in  Illinois  in  1894,  this  power  becomes  an  important 
one,  for  it  involves  the  emplojTiient  of  troops,  and  may  enable  the 
President  (since  it  is  usually  on  him  that  the  duty  falls)  to  estab- 
hsh  the  government  he  prefers  to  recognize."     fortunately  the 
case  has  been  of  rare  o<;curr(>nce. 

'Tho  pmrlrtmation  wns  oxpn-iwrd  not  to  .-ipi.ly  to  Statos  which  had  not 
srrodwl  nor  to  mirh  r.art«  of  aorr.lin«  Statos  as  h  ..1  then  alroa.iv  be,.n  roron- 
quprod  by  th.-n..rthrrn  armies  Slavory  w,«  final  loKally  rxtinRuished  ovrry- 
whoro  hy  th<'  thirtponth  ronstitutioiial  ain-ndmc  nl  of  iHfw 

'll-**'^^"!''''""'*  '■**'  '•'•^•■'•'*l  f-""!)*  WT--  -mploytHl  :  in  th<-  Rhrnlr  UUxnd 
raso  the  President  authorized  the  employmeui  of  the  militia  .,f  Ma««aehu>«.tt8 
and  Conncefcut  but  the  Rhclc  Island  tr,H>pH  succeeded  in  sup^in^tho 
rebellion  whoso  leader  ■Aa^  ultimately  convicted  of  high  tr-..iaon  aaainst  the 
State  and  impns<)ned.  See  as  to  the  guarantee  of  ord  r  and  republican  gov- 
err  nent  m  the  States,  the  case  of  Liitker  v.  Borden  (7  How.  42)  and  the  in- 
^ructive  article  "f  Judge  T.  M.  Cooley  ,„  the  lnternntio„al  Revinr  for  Jan- 
uary 1875  He  observes:  "The  obligation  to  guarantee  a  republican  form  of 
government  to  the  States,  and  to  protect  them  against  invu.Hion  and  domes, 
tic  ^^oIence.  ,s  one  imposed  upon  'the  United  States.'  The  implication  is  that 
the  duty  was  not  to  depend  for  its  fulfilment  on  the  legislative  department 
exclusively,  but  that  all  departments  of  the  government,  or  at  least  more  Than 
one,  were  or  might  be  charged  with  some  duty  in  this  regard.     It  has  been 
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Th«  Prpsident  has  the  right  of  Hp<>akinK  to  tho  nation  l)> 
a(l(lrc88t'8  or  proclamations,  a  right  not  pxprctwly  confrmni 
by  the  Constitution,  but  inheront  in  his  position.  Occasions 
requiring  its  (  ;ercis(>  are  uncommon.  On  entering  office,  it  is 
usual  for  the  new  magistir.te  to  issue  an  inaugural  address, 
stating  his  views  on  current  public  questions.  Washington 
also  put  forth  a  farewell  address,  but  .Jackson's  imitation  of 
that  famous  document  was  condemncnl  as  a  pi(>ce  of  vain-glory. 
It  is  thought  bad  tast«'  for  tlie  President  to  go  round  on  a  politi- 
cal stumping  tour,  and  Andrew  Johrson  injunnl  himself  by  th<« 
practice.  But  he  retains  the  right  oi  making  political  speeches 
with  all  the  oth^^r  rights  of  the  ordinary  citizen,  including  that 
of  voting  at  Federal  as  well  as  State  elections  in  his  own  State. 
He  is  constantly  invitetl  to  speak  on  non-partisan  occasions, 
and  he  is  free  to  confer  with  and  advise  the  leaders  of  his  own 

party. 

The  position  of  the  President  as  respects  legislation  is  a 
peculiar  one.  The  King  of  England  is  a  member  of  the  Eng- 
lish legislature,  b<>cause  Parliament  is  in  theory  his  Great  Council 
which  he  summons  and  in  which  he  presides,  hearing  the  com- 
plaints of  the  people,  and  devising  legislative  remedies.'  It 
is  as  a  membtT  of  the  legislature  that  he  a.s.s<'nts  to  the  bills  it 
presents  to  him,  and  the  term  "veto  power,"  since  it  suggests 
an  authority  standing  outside  to  approve  or  reject,  does  not 
happily  descrilie  his  right  of  dealing  with  a  measure  which 
has  been  pass<Kl  by  the  council  over  which  he  is  deemed  to  pre- 
side, though  he  now  no  long(T  appears  in  it  except  at  the  be- 
ginning and  ending  of  a  session.  The  American  President  is 
not  a  memb(T  of  either  House  of  Congn>ss.  He  is  a  separate 
authority  whom  the  p(H)pl(>,  for  th(>  sake  of  protecting  them- 
selves against  abuses  of  legislative  power,  have  associated 
with  the  legislature  for  th(>  special   purpose  of  arresting  its 

ConKre-ss  whirh  hitherto  huM  iissiinMcl  to  not  uimn  thr  KUi-iintcc,  whili-  nppli- 
cution  for  prtitcotiiin  uKu>»Ht  donu'stic  vu>lonro  haa,  on  the  other  hiiiul,  fx'cn 
made  to  tho  Pr'^Hidont.  From  the  nature  of  the  eaa<>  the  judieiary  can  have 
litth-  or  nothing  to  do  with  questions  ariwinn  under  this  provision  of  the  Con- 
stitution.' 

I  It  need  hardly  1k>  said  that  the  aetual  separation  of  Parliament  into  two 
branches,  each  of  which  delilierntes  apart  under  the  presidency  of  its  own 
chairman  (the  chairman  of  one  House  named  by  tho  sovereiun,  whom  he  reiiro- 
wnts,  that  of  the  otiier  chos«-n  by  tho  House,  but  appnned  by  tho  soyereiun), 
does  not  exclude  the  theory  that  the  King,  Lords,  and  ( 'ommons  constitute  the 
common  council  of  the  nation. 
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a<*tion  by  his  disapproval.'  So  aKain  the  King  of  EnRlantl  can 
initiate'  IcRisIation.  AcconUnR  to  thf  older  Constitution,  stat- 
utes purport<Hl  to  Im'  made,  and  were  till  the  middle  of  the 
fifteenth  century  actually  made,  by  him,  but  "with  the-  a<lvice 
and  consj'nt  of  ♦'  Lords  Spiritual  and  Temiwral  and  of 
H'.rf  to  nuKlem  practi<'e,  nearly  all  impor- 


('oimnons."" 
tant  measure 
and  nominal 
dent  does  ir  i 
isters,  for  *   ■ 
tion  pen '1.1  •. 
of  the  s;   '• 
which  h       \|  ,' 
This  latter  i  ,1- 
President  addr'- 
sent  at  the  bej^ii 


If: 


(|l 


)r()rn:h'    ...  Parliament  by  his  ministers, 
'I'     .11-    1.  :ions.     The  American  Presi- 

'1'   I   '' ii'  r  directly  or  through  his  min- 

!   I    i'  :     '    ir  u   'ss.'     All  that  the  Constitu- 

■     '       .  t  11-^  i.ir  ction  is  to  inform  ConRress 

''<    i;  ;>''.     iiKi  to  recommend  the  me-asures 

u    t.  l!illl^.,-^'-atie)n  shows  to  hv.  necessary. 

1    11."  n,.(l  by  the-  me'ssages  which  the 

-  'o  I  oi  .r-,  .^.    The  most  important  is  that 

ill    ('I  I  .icli  Nf'--.sion. 

u.Mii  to  deliveT  his  addre<sse>s  orally,  like 
an  English  king,  and  drove  in  a  coach  and  six  to  op«>n  Congre-ss 
with  something  of  an  English  king  s  state.  But  Je'fTcrson,  when 
his  turn  came  in  1801,  whe-ther  from  republican  simplicity,  as 
he  said  himself,  or  b<>cause  he  was  a  poor  speake-r,  as  his  critics 
said,  began  the  practice'  e)f  se'iieling  e-onununicatiems  in  writing; 
anel  this  has  bee'n  followe-el  ever  since.  A  message  usually  — 
for  l)esieles  the  long  ww,  at  the  opening  of  a  congressional 
session,  others  are  se>nt  as  oe-e-asion  re'quire's  —  discusses  the 
le-ading  eiue-stions  of  the'  ine)me'nt,  inelicate's  mischiefs  needing 
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'  Tho  ti-rin  "vcti)"  W!i»  not  us<<i  in  the  ('oi  iitii.ii  of  :7k7  :  itirn  talked  of 
tho  Prciiidciit'H  "i|uuliti(-<l  nryativi-." 

'Ill  thf  fourteenth  fi-ntiir.v  Krujlish  sfutut  :,•  <'X|>ri'»s<'il  to  Ik-  tnadi-  by 
the  kiiiK,  "par  con.sril  <t  par  assciit.inent "  jI'  the  lords  and  the  ronimonalty. 
Till"  words  "by  the  authority"  of  the  Lords  and  Ciunnions  first  appear  in  the 
eleventh  year  of  Henry  VI.  (ll;i;{),  and  from  the  first  of  Henry  VII.  (1485) 
downwarrjs  a  form  substaiiti:illy  the  .•same  as  the  pre.sent  is  followed,  viz.  "  Hn 
it  enaeted  l)y  tli(  KitiK's  moHt  exeellent  Maje.<v.  by  and  with  the  adviee  and 
eonsent  of  the  i.ords  Spiritual  and  Tenii«)ral,  and  Commons,  and  by  the  au- 
thority of  the  same."     * 

'  N'everth  less,  the  fonRressional  (ilohe  for  ,luly  14  1802,  reeords  that 
"The  President  (,)to  trmjMirt)  of  the  .Senate  pre.sented  the  f'lllowinu  meswnt. 
from  the  I'resident  of  the  Lniteil  .States:  'Fellow  Citizens  r,i  the  .Senate  and 
ihe  House  of  Representatives  :  Her.with  is  the  draft  of  a  bill  to  rompensato 
any  State  which  m.iy  abolish  slavery  within  its  limits,  the  pas.sj»i{e  of  whirh. 
sulKstantially  as  (.resented,  I  re  i>i"  tfully  and  earnestly  reeommet.d.      .M.ruham 


Lineoln.'"     The  bill   was   thei  —  i-on  read  a  w 


ond  time,   and  u  debate  arose 


- ......    ...,,.      .    ,.11    II-.*,*    a    CW-.  ,fii.-.    Liiiir,    uiiii    u    aeoaie    arose 

as  to  whether  the  President  had  a  riKht  to  submit  bills.     In  the  Hous*'  the 
message  as  a  whole  was  referred  to  the  Special  Conunittco  on  Eraaueipation. 
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a  rompcly,  and  suggests  the  n'quisito  legislation.  Thorp  are 
however  persons  in  Congress  who  view  with  jealousy  the  action 
of  the  Executive,  though  justified  by  precedent,  when  a  bill 
(Irafted  by  a  mpnil)er  of  the  administrution  is  laid  l)ef<)re  either 
House,  and  as  no  minister  sits  there  to  explain  and  defeml 
bills  and  there  may  be  no  majority  to  pass  them,  the  message 
may  be  a  shot  in  the  air  without  practical  result.  It  is  rather 
a  manifesto,  or  declaration  of  opinion  and  policy,  than  a  step 
towards  legislation.  Congress  need  not  take  action  :  members 
go  their  own  ways  and  bring  in  their  own  bills. 

Far  more  effective  is  the  President's  part  in  the  last  stage  of 
legislation,  for  here  he  finds  means  provided  for  carrying  out 
his  will.  When  a  bill  is  present(>d  to  him,  he  may  sign  it,  and 
therewith  make  it  law.  if,  however,  he  disapproves  of  it,  he  re- 
turns it  Avithin  ten  days  to  the  Hous<>  in  which  it  originated, 
with  a  statement  of  his  grounds  of  disapproval.  If  Ixith  Houses 
take  up  the  bill  again  and  pa-ss  it  by  a  two-thirds  majority  in 
each  House,  it  becomes  law  forthwith  without  requiring  the 
President's  signature.'  If  it  fails  to  obtain  this  majority  it 
drops. 

Considering  that  the  arbitrary  use,  by  Ctcorse  III.  and  his 
colonial  governors,  of  the  power  of  refusing  bills  passed  by  a 
colonial  h'gislatun*  had  been  a  chief  cause  of  the  Revolution  of 
1776,  it  is  to  thf  ?redit  of  the  Americans  that  they  ins«'rted 
this  apparently  undemocratic  provi.nion  (which,  however,  ex- 
isted in  the  Constitution  of  Ma.ssachusetts  of  1780)  in  the  Con- 
stitution of  1780.-  It  has  worked  wond<'rfully  well.  Mo.st 
Presidents  have  employed  it  sparingly,  and  only  where  they 
felt  either  tliat  there  was  a  case  for  delay,  or  that  the  country 
would  support  thf  m  against  the  majority  in  Congress.  Per- 
verse or  headstrong  Presidents  have  l)eeu  generally  (lefeatcd 
by  the  use  of  the  two-thirds  vote  to  pass  the  bill  over  their 
objections.  Washington  "  returned"  or  veto<>d  two  bills  <mly  ; 
his  succes.sors  down  till  1830,  seven.  .Jackson  made  a  bolder 
use  of  his  j^jwcr-  a  use  which  his  opponents  denounced  as 
opposed  to  the  spirit  of  the  Constitution  :  yet  until  the  acces.sion 
of  President  Cleveland  in  188o  the  total  number  vetoed  was 


ttu 


'  If  Coimri'ss  niljoiirris  witiiiii  tin-  ten  ilnyn  iillciwcci  the  I'rrsidrnt  for  rrturn- 
iriK  thr  hill  it  i^^  lost.  Hi."  rrtaitiiiiK  it  iiiKJcr  tiii'sc  rirrunistiiiircs  iit  th»'  i-nd  of 
a  sosjtion  is  poiinl.'irly  riilli'il  ii  "  porkct  vi'ln." 

^  The  \'f'.v  Viirk  Sfittc  (Viissfitiifiii!-.  iif  1777  (fnvi-  a  vrfo  ti>  <!»•  Onvi'rnnr  and 
Judges  uf  tho  highest  Court  acting  together. 
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only  132  (including  the  so-called  pocket  vetoes)  in  ninety-six 
years.'  From  1892  to  the  end  of  Mr.  Roosevelt's  si-cond  ad- 
niiuistration  in  1909  there  were  108  vetoes,  making  in  all  541. 
In  his  first  term  Mr,  Cleveland  veto<Hl  301,  the  great 
majority  being  bills  for  granting  pensions  to  persons  who  served 
in  the  northern  armies  during  the  War  of  Secession.  Though 
many  of  these  bills  had  been  passinl  with  little  or  no  opposi- 
tion, two  only  were  repassed  over  his  veto.  The  only  Presi- 
dent who  acted  recklessly  was  Andrew  Johnson.  In  the  course 
of  his  thre<'  years'  struggle  with  Congress,  he  returned  the 
chief  bills  pas.setl  for  carrying  out  thc'ir  Reconstruction  policy, 
but  as  the  majority  opjxjsed  to  him  was  large  in  both  Houses, 
these  bills  were  promptly  passetl  over  his  vi'to. 

So  far  from  exciting  the  displeasure  of  '  people  by  resist- 
ing the  will  of  their  representatives,  a  President  generally 
gains  popularitj'  by  the  bold  use  of  his  veto  iM)wer.  It  con- 
veys the  impression  of  firmness ;  it  shows  that  he  has  a  view 
and  does  not  fear  to  give  effect  to  it.  The  nation,  which  has 
often  good  grounds  for  distru.sting  Congress,  a  bo<ly  liaUe  to 
be  moved  by  sinister  private  influences,  or  to  defer  to  the 
clamour  of  some  noisy  section  outside,  looks  to  the  man  of  its 
choice  to  kjH'i)  Congress  in  order,  and  has  approved  the  exten- 
sion which  practice  hjvs  given  to  th<'  iM)wer.  The  President's 
"qualifie<l  negative"  was  ])n)iM)se<l  by  the  Convention  of  1787 
for  the  sake  of  protecting  the  Constitution,  and  in  particu- 
lar, the  exe«'utive,  from  Congn'ssional  encroachments.  It  has 
now  come  to  be  use«|  on  grounds  of  general  expediency,  to 
defeat  any  measure  which  the  Kxecutive  deems  pernicious 
either  in  principle  or  in  its  ])robable  n'sults. 

The  reasons  why  the  vi-to  provisions  of  the  CtHi.stitution 
have  succeedid  appear  to  be  twt).  One  is  that  the  Presich-nt, 
being  an  elective  and  not  a  henditary  magistrate,  is  res|M)nsible 

'  Of  tlirw  1:{L'  (wuiw  ri'i'kiiii  \js),  ■j\  rnianutiMl  from  .IdIiiihdii  uikI  4U  from 
(■runt,  while  .loliii  Ailaiiis.  .IrlTcrMoii,  .1.  (J.  Ailainn,  \'ati  Humi.  Ta.\  lor,  ami 
Fillniort'  Hctit  no  Vfto  nitiuutK<'X  at  all.  (\V.  H.  llarrisoti  uiiii  (iarfii-lil  ilic<l 
iM'fori'  they  hail  any  opportiiiiify  )  President  MeKirjIiy  vetiMil  1(  liilU,  Presi- 
dent lloosevelt,  34.  AniouK  tin  inoKt  ini|H)rtant  \  etoes  were  those  of  xeverul 
reeonstnietion  lii'l^  I  v  ,l<iliii!«in  (tliese  were  re-jinswed  l>y  two-thiril.s  votes), 
that  of  a  piiper  ciirrenex-  niea.-'iire,  the  so-e:dled  Intlalion  lUll.  l>y  (Iraiit,  and 
that  of  the  Dependent  f'en.-'ioii  Mill  hy  ( 'levelan<l.  No  l)ill  was  passe*!  "over 
a  veto"  until  ls4.'i.  fntil  |Hh."»  only  I'T  had  iK^eti  pas.si^l  over  a  veto,  t.'j  of 
thesirin  the  time  of  .luhnson.  Presidents  have  oeea.sionally  (if/.  I.ineolii  more 
than  Olii'*-';  ill  "icnitij:  :i  liil!  ^i!;itrd  ij!iji-ft;t)li3  tu  it  whieh  < 'urii£i'"'33  has  tlu-fc 
upun  ubviuted  ity  supplenu'Utury  legiiilation. 
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to  the  pooplc,  and  has  the  weight  of  the  people  l)ehin(l  him 
The  people  n>gard  him  a.s  an  indispensabU'  check,  not  only 
upon  th<'  liastt!  and  heedlessness  of  their  representatives,  the 
faults  which  the  frainers  of  the  Constitution  chiefly  feared,  l)ut 
upon  their  tendency,  a  tendency  whose  mischievous  force  ex- 
perience has  reveale<l,  to  yield  either  to  pressure  from  any 
section  of  their  constituents,  or  to  temptations  of  a  private 
nature.  The  other  reason  is  that  a  veto  ncetl  never  take  effect 
unless  there  is  a  minority  exceeding  one-third  in  one  or  other 
House  of  Congn'ss,  which  agrees  with  the  President.  Such  a 
minority  shares  his  responsibility  and  encourages  him  to  resist 
the  threats  of  a  majority :  while  if  he  has  no  substantial  sup- 
port in  public  opinion,  his  opposition  is  easily  overborne.  Heiu-e 
this  arrangement  i-  preferable  to  a  plan,  such  as  that  of  the 
French  Constitutii  n  of  1791*  (under  which  the  king's  veto 
could  be  overridden  by  passing  a  bill  in  three  successive  years), 
for  enabling  the  executive  simply  to  (h-lay  the  passing  of  a 
measure  which  may  be  urgc^nt,  or  which  a  vast  majority  of 
the  legislature  mav  desire.  In  its  practical  working  the  presi- 
dential veto  power  furnishes  an  interesting  illustration  of  tin; 
tendency  of  unwritten  or  flexible  constitutions  to  depart  from, 
of  written  or  rigid  constitutions  to  cleave  to,  the  letter  of  the 
law.  The  strict  legal  theory  of  the  rights  of  tin-  head  of  the 
state  is  m  this  point  e.xact'  the  same  in  England  and  in  Amer- 
ica. But  whereas  it  is  now  the  undoubted  duty  of  an  English 
king  to  as.sent  to  every  bill  pas-sed  by  lM)th  Houses  of  Parlia- 
ment, however  strongly  he  may  personally  disapi)rove  its  pro- 
visions,"^ it  is  the  no  less  undoul)te(l  duty  of  an  Anu'rican  Presi- 
d«'nt  to  exercise  his  indepen<h'nt  ju«lgment  on  every  l>ill,  not 
sheltering  himsi-lf  uniler  the  representatives  of  the  i>.'ople,  or 
ftiregoing  his  own  opinion  at  their  bidding.' 

'  A:*  till-  majority  in  l''r:iii<'<'  was  niiulilr  t<i  attain  its  will  l).v  cunKtitiiliiiiial 
nifaris  without  wtiitiiiK  tliri'f  years,  it  wa.-t  tlii'  more  ilispiiwl  to  ovi-rtlirow  tlif 
CoikMtitiitio?' 

Miii.-cii  F.li»!i!«"th,  ill  A.I).  l.V.(7.  as.s.iit.<l  |..  forty-lhni'  liills  pa.ssiil  in  that 
BcsMion,  and  "ailviwd  hcrwlf"  upon  forty-iUjht.  William  III.  t.fuscil  hi.-» 
iisst-nt  to  tivf  liillM.  Thi'  hist  instnin"'  of  thr  use  of  the  •'vrto  |iowrr"  in  Ijik- 
lunil  WHS  l.y  (.iui-ru  .\ui\i-  in  1707  on  a  S<..tcli  militia  l.ill.  .Mr.  Todd  U'nrliii- 
riiinliiru  dorirnmi  iil  in  On  /•.'/.(//i.i/.  Ci.lnhi,  i-.  ii.  |>.  .'.l'.!)  iiiclitioiis  tiat  in  IS.'iH 
ohitiiKi's  in  u  private  railway  hill  wen mpelled  li.v  an  intimation  to  it.s  pro- 
moters that,  if  they  were  not  made,  the  royal  power  of  rejerlion  would  \>t. 
exerc  iwil. 

'  T\v'  onietieMl  disuse  i  .f  tile  '  vito  power"  ill  Ijiizlaiid  is  due  not  luerily  to 
the  deeliiH-  in  the  authority  of  the  Crown,  hut  to  the  faet  that,  sinei    the  Uevo 
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As  the  President  is  charged  with  the  whole  Federal  adminis- 
tration, and  responsible  for  its  due  conduct,  he  must  of  course 
he  allowed  to  ehoos<'  his  ex(>cutive  suliordinates.  But  as  he 
may  abuse  this  tremendous  power  the  Constitution  associates 
the  S(>naie  with  him,  requiring  the  "advice  and  consent"  of 
that  iMMJy  to  the  appointments  he  makes.'  This  confinning 
j)ower  has  Itecome  a  political  facior  of  the  highest  moment. 
The  framers  of  the  (  onstitution  probably  meant  nothing  mon' 
than  that  the  Senate  should  check  the  President  by  rejecting 
nominees  who  were  personally  unfit  for  the  post  to  which  ho 
proposed  to  apjwint  them.  The  Senate  has  always,  except  in 
its  struggle  with  President  Johnson,  left  the  Pn'sident  fre«'  to 
choose  his  cabinet  ministers.  But  it  early  assumed  the  right 
of  rejecting  a  nominee  to  any  other  office  on  any  ground  which 
it  pl(>ase(l,  as  for  instance,  if  it  disapproved  his  political  affilia- 
tions, or  wished  to  spite  the  President.  Presently  the  senators 
from  the  State  wherein  u  Federal  office  to  which  the  President 
had  made  a  nomination  lay,  being  the  persons  chiefly  interested 
in  the  appointment,  and  most  entitletl  to  be  li.stened  to  by  the 
rest  of  the  Senate  when  consid(>ring  it,  chiime<l  to  hrwe  a  para- 
minmt  voice  in  deciding  whether  the  nomination  .should  be  con- 
firmed. Their  colleagues  approving,  they  then  proceethnl  to 
l)ul  pressure  on  the  President.  They  in.si.st(Hl  that  In-fore  mak- 
ing a  nomination  to  an  office  in  any  State  he  should  c<msult  the 
senators  from  that  State  wIkj  belong(>d  to  his  (nvn  party,  and 
be  gui(le<l  by  tiieir  wishes.     Such  an  arrangement  benefited  all 
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li'fion,  tli<>  Crtiwii  ucln  only  on  (he  advirr  of  n-Rpon-sihlo  miiiiKtcn),  who  noccs- 
Hjirily  coniniaiKl  a  niajorit.N-  in  thf  Hoiisi-  of  Coninions.  .\  hill  tlii-n-forR  rannot 
1m'  puHiMfl  iiKainst  the  wislu-s  of  ihi-  ministry  unlc.-w  in  th<'  run"  iriw-  of  thrir 
lii'inu  niinistirs  on  MiifTiriini''.  iirMl  cv-n  in  that  cvrnt  fhry  woiilil  \n-  iMr  to 
prcvint  its  iinssinir  l)y  advising;  the  Crown  to  prriroeuc  or  <li.>wolvr  I'arlianii-nt 
Ix-forr  it  had  nitiu-  throimh  all  its  Mtauij*.  In  IHliS  a  hill  (flic  Irish  Churi'h  Siw- 
pcnsion  Mi'.ll  wa.s  larricd  throiiiih  tlii'  House  of  Coninions  hy  Mr.  (iladslono 
against  tlir  opposition  of  the  then  Tory  ministry  wliirh  was  holdiim  offii'c  on 
HiilTrranfi- ;  hiu  it  w:i»  rcjc-ti'd  on  wcond  ri-adine  hy  a  larjtc  majority  in  th(» 
Moiisi'  of  Lords.  Had  that  House  wcined  likily  to  iirfcpt  it  the  caw  wouhl 
have  aris.  n  which  I  have  referred  to,  and  fhi'  only  course  for  thcminiMtry  would 
have  Im'cii  to  dissolve  Parliament. 

It  was  uruerl  auainst  the  provision  in  the  Constitution  of  17.S!»  for  the  Prrsi- 
dent's  veto  that  the  (Hiwer  would  l>e  useless,  hecause  iii  Knsland  the  Crown 
dill  not  venture  to  use  it.  Wil.son  ri'pliiil  hv  ohserviiiK  that  the  KnKlish  Crowii 
had  not  only  pr.iiticallv  an  antci-edent  neKiUive,  hut  also  a  means  of  di'featinK 
a  hill  in  the  House  of  Lords  hy  creatintt  new  peers.  —  Klliot's  Ihlxilr-.  ii.  p.  472. 

'  Conitri'ss  is  however  permitti-d  to  vcr.t  in  the  Prpsidoiit  alone  the  apijoint- 
::K-ai  t;;  :urh  "  irifrricir  utfiiin"  ,».-;  it  thiiika  iit. 
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senators  alike,  because  each  obtained  the  right  of  practically 
dictating  the  appointments  to  those  Federal  offices  which  he 
most  care<l  for,  viz.  thoH<'  within  his  own  State ;  and  each  was 
therefore  willing  to  support  his  colleagues  in  securing  the  same 
right  for  themselves  as  regard*^!  their  States  respe<'tively.  Of 
course  when  a  s<'nator  belongetl  to  the  party  opposinl  to  the 
Prmdent,  he  had  no  claim  to  interftre,  I )e<ause places  are  as  a 
matter  of  course  given  to  party  adherents  only.  When  l)oth 
senators  Ix'longed  to  the  President's  party  they  agreed  among 
them.s«'lves  as  to  the  person  whom  they  sliould  require  the 
President  to  nominate.  By  this  .system,  which  obtainnl  the 
name  of  the  Courtesy  of  the  Senate,  the  Prcsidi-nt  was  practi- 
cally enslaved  as  regards  appointments,  Ix'cause  his  refusal  to 
be  guid>*d  by  the  s<'nator  or  senators  within  whose  State  the 
office  lay  exi)os,'d  him  to  have  his  nomination  rejectjHl.  The 
senators,  on  the  other  hand,  obtaine<l  a  mass  of  patrcmage  by 
means  of  which  they  couhl  reward  their  partisans,  control  the 
Fcnleral  civil  servants  of  their  State,  and  build  up  a  faction 
devotetl  to  their  interests.'  Succes.sive  Presidents  chafed  under 
the  yoke,  and  some  times  <arried  their  nominees  either  by  mak- 
ing a  bargain  or  by  fighting  hard  with  the  senators  who  sought 
to  dictate  to  them.  But  it  was  generally  more  prudent  to 
yield,  for  an  oflfended  senator  could  aveng(>  a  defeat  In'  playing 
th«'  President  a  .shrewd  trick  in  some  other  matter  ;  and  as  the 
bu.siness  of  confirmation  is  transacte<l  in  secret  si's.sion,  in- 
triguers have  little  fear  of  the  public  Iwfore  their  eyes.  The 
s<'nators  might,  more«)ver,  argue  that  they  knew  best  what 
would  strengtlun  the  party  in  their  State,  and  that  the  men  of 
their  choice  wer(>  just  as  likely  tt)  be  rcmmI  as  those  whom  some 
private  friend  suggested  to  the  President.  Thus  the  system 
throve  and  still  thrives,  tluMigh  it  received  a  l)low  from  the 
conflict  in  1881  between  I'resitlent  (Jarfiehl  and  one  of  the  New 
York  senators,  Mr.  Hoseoe  ('(nikling.  This  gentleman,  finding 
that  .Mr.  (iarfield  would  n(»t  nomiiuite  to  a  iMnleral  office  in  that 
State  the  person  he  |)ropose<l.  resigned  his  seat  in  the  Senate, 
inducing  his  co-senator  Mr.  Piatt  to  do  the  same.  Both  then 
ofTennl  them.selves  for  re-<lection  by  the  State  legislature  of 

'  As  thp  Housf  of  Rcpri'sciitHtivps  could  not  allow  the  ScnutP  to  oniirf>s«  all 
the  PVdiTal  piitroiiaK",  tlicri'  ha.i  lifi'ii  a  tcndonry  towards  a  »ort  of  arraiiK"'- 
nticnt.  arcordiiiK  to  which  the  grcatiT  State  oflicfs  Ix'lonK  to  the  senators,  while 
a«  resards  the  leiwer  oni's.  lyiiiK  wirhiii  their  re»|>ectivc  ( 'onitreMtional  distrieta, 
niembers  of  thr  llousf  ar.  n  rognizrd  as  rntitlcd  to  rrcuciniead  calididiites. 
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New  York,  expecting  to  obtain  from  it  an  approval  of  their 
action,  and  therei)y  to  cow  the  President.  The  Stati-  legisla- 
ture, however,  in  which  a  faction  luwtile  to  the  two  st'nators 
had  iK'come  powerful,  rejected  Mr.  (  onkling  and  Mr.  Piatt  in 
lavour  of  other  candidates.  So  the  victory  n  niaincd  with  Mr. 
Garfield,  while  th«'  nation,  which  had  watclud  the  contest 
eagerly,  rubbed  its  hands  in  glee  at  th.'  unerTM-cr+d  denouetnent. 
It  need  hardly  be  added  that  the  "Courtesy  (if  the  Senate  " 
would  never  have  attained  its  present  strength  but  for  the 
growth  in  and  since  the  time  of  President  Jackson,  of  the  so- 
called  Spoils  System,  whereby  holders  of  Federal  offices  have 
l>een  turned  out  at  the  a<'cession  of  a  n«'W  Pn  sideni  to  make 
way  for  the  aspirants  whos*'  si-rvices,  past  or  future,  he  is 
exp<'Cted  to  requite  or  secure  by  the  gift  of  places.' 

The  right  of  the  President  to  remove  from  office  ha.s  given 
rise  to  long  controversies  on  which  I  can  only  touch.     In  the 
Constitution  there  is  not  a  word  about  removals ;    and  very 
soon  after  it  had  come  into  force  the  (juestion  arose  whether, 
as  regards  those  offices  for  which  the  confirmation  of  the  Senate 
is  re<iuired,  tJu.  President  could  remove  without  its  cons<'nt. 
Hamilton  had  argue<l  in  the  Federaliat  (though  there  is  reason 
to  believe  that  he  afttrwards  changed  his  opinion)  that  the 
President  could  not  so  remove,  b<'caus<'  it  was  not  to  be  sup- 
posed that  the  Con.stitution  meant  to  give  him  so  imnunse 
and  dangerous  a  reach  of  power.     Madi.son  argued  soon  after 
the  adoption  of  the  Constitution  that  it  ditl  pennit  him  s<j  to 
remove,  beca-       th<'  hea<l  of  the  executive  mu.st  have  sulwrdi- 
nates  whom  he  can  tru.st,  and  may  di.scover  in  tho.se  whom 
he  has  appointed  defects  fatal  to  ilieir  u.sefulne.ss.     This  was 
also  the  view  of   John  Marshall.     When    the    question    came 
to  Ix'  si'tth^l    in  the   Siiiate  during  the  presidency  of  VVa.sh- 
ington,  Congress,  influt'ncetl  perhaps  liy  resjh'ct  for  his  perfect 
uprightness,  t<Mik  the  Madisonian  view  and  recognized  the  |M)\ver 
of  removal  a.s  vi-stiMl  in  the  President  alone.     So  matters  st«MMl 
till  a  conflict  arose  in  IStM)  between  President  Johns«)n  and  the 
Republican  majority  in  lH)tli    IIoilscs  of  Congr.'ss.     In    1867, 
Congress,  fearing  that  the  President  would  dismi.ss  a  great  num- 
iM-r  of  officials  who  sided  with  it  against  him.  pa.s.scd  a.\\  Act, 
known  as  the  Tenure  of  Office  Act.  which  made  tin-  consent  of 
the  Senate  nece.ssary  to  the  ninoval  of  office-holders,  even  of  the 

'  Sii'  iiixt  irnuf,  iiiul  Wf  ulso  c  huptt  r  I..\V.,  Vol.  II. 
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President's  (so-called)  cabinet  ministers,  perniittinR  him  only 
to  suspend  them  from  office  during  the  time  when  CouKress  was 
not  sitting.  The  constitutionality  of  this  Act  has  been  much 
doubted,  and  its  policy  is  now  generally  condemned.  It  was 
a  blow  struck  in  the  heat  of  pa.ssion.  When  (Jeneral  Clrant 
became  President  in  18C9,  the  Act  was  greatly  modified,  and  in 
1887  it  was  repealed. 

How  dangerous  it  is  to  leave  all  offices  tenable  at  the  mere 
pleasure  of  a  partisan  Executive  using  them  for  party  pur- 
poses, has  been  shown  by  the  fruits  of  the  Spoils  System.  On 
the  other  hand  a  President  ought  to  be  free  to  choose  his  chief 
advisers  and  ministers,  and  even  in  the  lower  ranks  of  the  civil 
service  it  is  hard  to  secure  efficiency  if  a  specific  cause,  such 
as  could  l>e  proved  to  a  jury,  must  be  assigned  for  dismissal. 

The  C'onstitution  permits  Congress  to  vest  in  the  ('ourt^•.  of 
Law  or  in  "  the  heads  of  departm(>nts"  the  right  of  ai)pointiug 
to  "inferior  offices."  This  provision  has  been  usetl  to  ri-move 
many  posts  from  the  nomination  of  the  Presitlent,  and  by  tlu^ 
Civil  Service  Reform  .\ct  of  188;i  competitive  examinations 
were  instituted  for  about  34,0()0.  ( )f  the  now  eiu)rMi()Us  number 
of  iwsts,  —  there  were,  in  190*),  3(>7,7«4  officers  and  employees 
of  the  executive  civil  service  —  nearly  two-thirds  were  in  that 
year  subject  to  such  examinations.  A  great  number,  however, 
including  many  postmasterships  and  many  places  und«r  the 
Trea.sury,  remain  in  the  gift  of  the  President  ; '  while  even 
as  regards  thosi?  which  lie  with  his  ministers,  he  may  !>«■ 
invokwl  if  di.sputes  arise  iM'tween  the  minister  and  iM)liticians 
pressing  the  clainis  of  their  respective  friends.  The  business  of 
nominating  is  in  ordinary  times  s«)  engrossing  as  to  leave  the 
chief  magistrate  of  the  nation  little  tune  for  iiis  other  functions. 

Artemus  Ward's  description  of  .Vbraliain  fiincoln  swei)t 
along  from  room  to  room  in  the  White  House  i)y  ;i  rising  tide 
of  office  seekers  is  hardly  an  exaggeration.  From  the  4th  of 
March,  when  Mr.  (larfield  esmie  into  iwiw.r,  till  he  wa^  shot 
in  the  July  following,  he  was  engaged  almost  incessantly  in 
(juestions  of  p;it ronage.'     Yet  the  President  s  individual  judg- 

'  Rn-ciitly  I'11-..i.lciits  li:ivi-  uiiilir  (!>•  powir  iiiv  ii  tlum  \,\  statute  plMi-.-d 
\uTKi'  Krimps  i(f  ottircs  uiidiT  thi'  i'i)iii|"'tilivi'  system. 

»  It  is  n>liitt'<l  thut  a  friiml,  iin-<tiiiK  Mr.  I,iiic>>lii  mi.  (I:i.\  iliiriiiu  the  war. 
..l.*Tv<-<l.  "Yoil  lcM)k  anxious,  Mr.  I'r.sl.l.iit  :  i.s  thrn-  l.ail  miavs  fri.iu  the 
front.'"  "No."  answiTi'd  the  I'resi.leut,  "it  iBii't  the  war:  it.-,  tliut  iK.«t- 
niu.itt>rship  at  Hrowiiaville,  Ohio.  ' 
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meat  has  little  scope.  He  must  reckon  with  the  Senate ;  he 
must  requite  the  supporters  of  the  men  to  whom  he  owes  his 
election :  he  must  so  distribute  places  all  over  the  country  as 
to  keep  the  local  wiri'-puUers  in  good  humour,  and  generally 
strengthen  the  party  by  "doing  something"  for  those  who  have 
worked  or  will  work  for  it.  Although  the  minor  posts  are 
practically  left  to  the  nomination  of  the  senators  or  congress- 
men from  the  State  or  district,  conflicting  claims  give  infinite 
trouble,  and  the  more  lucrative  offices  are  numerous  enough  to 
make  the  task  of  selection  lal)oriou8  as  well  a.s  thankless  and 
disagreeable.  In  every  country  statesmen  find  the  dispensing  of 
patronage  the  most  disagreeable  part  of  their  work ;  and  the 
more  conscientious  they  are.  the  more  does  it  worry  them.  No 
one  has  more  to  gain  from  a  thorough  scheme  of  civil  service 
reform  than  the  President.  The  present  system  throws  work 
on  him  unworthy  of  a  fine  intellect,  and  for  which  a  man  of  fine 
intellect  may  be  ill  qualified.  On  the  other  hand  the  President's 
patronage  is,  in  the  hands  of  a  skilful  intriguer,  an  engine  of  far- 
spreading  potency.  By  it  he  can  oblige  a  vast  number  of  per- 
sons, can  bind  their  interests  to  his  own,  can  fill  important 
places  with  the  men  of  his  choice.  The  authority  he  has  over 
the  party  in  Congress,  and  therefore  over  the  course  of  legis- 
lation, the  •■  luence  he  exerts  on  his  party  in  the  several  States, 
and  therefore  over  the  .s<'lection  of  candidates  for  Congress,  is 
strengthened  by  his  patronage.  I'ldiappily,  th(>  more  his  patron- 
age is  used  for  these  purposes,  the  more  it  is  apt  to  l)e  diverted 
from  the  aim  of  providing  the  country  with  tlie  Ixst  officials. 

In  quiet  times  the  direct  legal  power  of  the  President  is  not 
great,  l)Ut  his  influence  may  be  great  if  he  combines  tact  with 
courage.  He  is  hanipere*!  ut  every  turn  by  the  ni'cessity  of  hu- 
mouring his  party.  The  trivial  and  mechanieal  parts  of  his  work 
leave  him  too  little  leisure  for  framing  large  scliemes  of  |M)lic'y, 
while  in  carrying  them  out  he  needs  the  cu-oiM'ration  of  Congress, 
which  may  l)e  jealous,  or  indifferent,  or  hostile.  His  power 
to  affect  legislation  largely  depends  on  his  ix-rsonul  capacity 
for  leadership,  and  of  course  also  on  the  strength  of  his  party  in 
Congress.  In  troublous  times  it  is  otherwise,  for  innnense  re- 
spon.sibility  is  then  thrown  uu  one  who  is  botli  flie  eorninitnder- 
iii-chief  and  the  head  of  the  civil  executive.  Abraham  Lincoln 
wielded  more  authority  than  any  single  Englishman  lias  done 
since  Oliver  (VoinweU.      !t  is  irsse  tl-.-it  th;-  .•■.i-ilii-.-ir-.-  !^: 
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some  purposes  practically  suspended  during  the  War  of  Seces- 
sion. But  it  might  again  have  to  be  similarly  suspended,  and 
the  suspension  makes  the  President  a  sort  of  dictator. 

Setting  aside  these  exceptional  moments,  the  dignity  and 
power  of  the  presidential  office,  a.s  di.stinguished  from  the  per- 
sonal influence  which  a  particularly  al)le  or  energetic  President 
may  exert,  did  not  greatly  g-ow  lx>tween  the  time  of  Andrew 
Jackson,  the  last  President  who,  not  so  much  through  his  office 
as  by  his  personal  ascendency  and  the  vehemence  of  his  character, 
led  and  guided  his  party  from  the  chair,  and  the  death  of  Presi- 
dent McKinley  in  1901.  Here,  too,  one  sees  how  a  rigid  or 
supreme  Constitution  serves  to  k«'ep  things  as  they  were. 
But  for  its  iron  hanil,  the  office  would  surely,  in  a  country  where 
great  events  have  bit-n  crowded  on  one  another  and  opinion 
changes  rapidly  under  the  teaching  of  events,  have  either  risen 
or  fallen,  have  gained  strength  or  lost  it. 

In  no  European  country  is  there  any  p<'r8onage  to  whom  the 
President  can  be  said  to  correspond.    If  we  look  at  parlia- 
mentary countries  lik»'  England,  Italy,  Belgium,  he  resembh's 
neither  the  sovireign  nor  tht-  prime  minister,  for  the  former  is 
not  a  party  chief  at  all,  and  the  latter  is  palpably  nothing  els«'. 
The  Pnsidrnt  enjoys  more  authority,  if  Uus  dignity,  than  a 
European  king.    Hv  has  powers  for  the  moment  narrower  than 
a  European  prime  minister,  but  these  powers  are  more  secure, 
for  they  do  not  depend  on  the  plea.sure  of  a  pariiamentary 
majority,  but  run  on  to  the  end  of  his  term.    One  naturally 
compares  him  with  the  French  president,  but  the  latter  has  a 
prime  minister  and  cabinet,  dependent  on  the  Chaml)er,  at  once 
to  n>lieve  and  to  eclip.se  him  :  in  America  the  President's  cabi- 
net is  a  part  of  hims<>lf  and  has  nothing  to  do  with  Congress. 
The  president  of  the  Swias  Confjnleration  is  merely  the  chair- 
man for  a  year  of  the  Administrative  Fetleral  Council  (Bundes- 
rath),  and  can  hardly  be  called  the  «>xecutive  chief  of  the  nation. 
The  difficulty  in  forming  a  just  estimate  of  the  President's 
power  arises  from  the  fact  that  it  differs  so  nmch  under  ortli- 
nary  and  under  extraordinary  circumstances.     This  is  a  result 
which  republics  might  seem  specially  coricerntHl  to  prevent,  and 
yet   it   is  sfMM  ally   foKjuent   under   republics,   as  witness  the 
cases  of  anci«'n\  Rome  and  of  the  Italian  cities  in  the  Middle 
Ages.     In  onlinary  times  the  President  may  Im-  companHl  to 
t!ie  seni«»r  or  marmging  clerk  in  a  largi-  business  e.stabiisimu-nL, 
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whoHo  chief  function  is  to  Holi-ct  his  subordinates,  the  policy  ol 
the  concern  being  in  the  hands  of  the  board  of  directors.  But 
when  foreign  aflfaira  b<nome  critical,  or  when  disorders  within 
the  Union  require  his  intervention,  —  when,  for  instance,  it 
rests  with  him  to  put  ilown  an  inturrettion  or  to  decide  which 
of  two  rival  State  govemmen*s  he  will  ncognize  and  support 
by  arms,  I'verything  may  depend  on  his  judgni^nt,  his  courage, 
and  his  hearty  loyalty  to  the  principles  of  the  Constitution. 

It  usihI  to  1m'  thought  that  heretiitary  mon>  'chs  were  strong 
because  they  reignctl  by  a  right  of  their  own,  not  tlerivi'd  from 
the  people.  A  Pn'sident  is  strong  for  the  exactly  opposite 
reason,  bi'cause  his  rights  come  straight  from  the  people.  A\e 
shall  have  frequent  occa-sion  to  observe  that  nowhere  is  the 
ruh'  of  public  opinion  so  complete  as  in  America,  or  so  direct ; 
that  is  to  say,  so  indep<>ndent  of  the  ordinary  machinery  of 
government.  Now  the  President  is  (Unmed  to  represent  the 
piHiple  no  less  than  do  the  members  of  the  h^gislature.  Public 
opinion  governs  by  and  through  him  no  less  than  thi-m,  and 
makes  him  powerful  even  against  a  popularly  electinl  Congress. 
This  is  a  fact  to  be  remembered  by  those  Europeans  who  seek 
in  the  strengthening  of  the  hereditary  principle  a  cure  for  the 
faults  of  government  by  assemblies.  And  it  also  suggests  the 
risk  that  attaches  to  power  vested  in  the  hands  of  a  leatier 
directly  chosen  by  the  people.     A  high  authority  observes  : '  — 

"Our  holiday  orators  deliRht  with  patriotic  fervour  to  draw  distinc- 
tions between  f»ur  own  and  other  countries,  and  to  declare  that  here  the 
law  is  master  and  the  highest  officer  but  the  servant  of  the  law,  while 
even  in  free  England  the  monarch  is  irresponsible  and  enjoys  the  most 
complete  personal  immunity.  But  such  cjomparisons  are  misleading, 
and  may  prove  mis<-hicvou8.  In  how  many  directions  is  not  the  execu- 
tive authority  in  America  practically  superior  to  what  it  is  in  England  ! 
And  can  we  say  that  the  President  is  really  in  any  substantial  s»>ns«< 
any  more  the  servant  of  the  law  than  is  the  Queen?  Perhaps  if  we 
wen>  candid  wc  shouM  confess  that  the  danger  that  the  oxo<-utive  may 
be  temptinl  to  a  disn-gard  of  the  law  may  justly  Ih'  Jwlieved  greater  in 


'  .ludno  T.  M.  fVxdpy,  in  the  Inlrrruilinnnt  Rrrinr  for  .Ian.  1N75.  Hr  qiuitcR 
thf  words  of  Edward  LivinKston  :  "Thi"  kIow  of  »eiil  for  the  puhlir  Hrrvioo  is 
alwn>-»  Hproait  over  nrts  of  opprrs.tion,  and  thi-  i>«ip|p  arc  nonietimcs  made  to 
ronsiiirr  that  as  a  hrillinnt  exertion  of  enernj'  in  their  favour  whirh,  when 
viewed  in  its  true  liKhf.  would  he  found  a  fatal  blow  to  their  rifthts.  In  no 
Rovernment  is  this  effect  so  easily  producetl  as  in  a  frei'  republic  :  party  spirit, 
inseparable  from  its  existence,  aids  the  illusion,  and  a  |>opular  leader  is  allowed 
in  many  instano-H  impunity,  ami  .lometinips  rewarded  with  appiaum.-,  (or  arts 
which  would  make  a  tyrant  tremble  on  his  throne." 
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Amen<«  hnn  in  oountnw.  where  the  chief  mwriHtrate  i^mm  to  hi.  office 
without  Ih..  selection  of  the  people;  an.l  uhort.  conHequently  thdJ 
vigilance  IH  qui.-kemMl  by  a  natural  diatrust.'  "^""n^'y  meir 

Although  f(vv  Pn  siih'nts  have  shown  any  disposition  to  strain 
their  authority,  it  han  often  been  th,.  fashion  in  America  to  he 
jealous  of  the  Pn^id.-nfs  action,  and  to  warn  citizens  against 
whatjH  calhK  "  the  one  man  power."    (Jeneral  Tlysw-s  S.  (Irant 
was  hard  y  th..  man  to  make  hims^'h  a  tyrart,  y,.t  the  hostility 
to  a  third  term  of  office  which  movinl  manj  .,,.,pl,.  who  had  not 
b««n  alienated  by  the  faults  of  his  wlnUnistration,  restetl  not 
merely  on  reverence  for  the  example  set  by  Washington,  but 
also  on  the  fear  that  a  President  repeatedly  chosin  would  become 
dangerous  to  republican   institutions.     This  particular  alarm 
seems  to  a  European  groundless.     I  do  not  deny  that  a  really 
great  nian  might  exert  ampler  authority  from  the  presidential 
chair  than  most  of  its  occupants  have  done.    The  same  oIk 
servation  applies  to  the  Pope<lom  and  even  to  the  English 
throne     The  Presid,.nt  has  a  positic.n  of  immensi'  dignity,  an 
unnvallcKl  platform  from  which  to  impress  his  i.hus  (if  he  has 
any)  uiwn  th.>  p(H)p|,..     But  it  is  hard  to  linaKiuf  a  Pn'si.hnt 
ov..rthrow,ng  the  exi.sting  Constitution.     H.    has  no  standing 
army  and  he  cannot  create  one.     Congress  can  .heckmate  him 
by  stopping  supplies.     There  is  no  aristocracy  to  rally  round 
him.     Every  State  furnishes  an  independent  centre  of  resist- 
ance.    If  he  were  to  attempt  a  cou,,  d'etat,  it  c.uld  „nly  be  bv 
appi'ahng  to  the  ptn.ple  again.st  Congn-ss,  and  Congress  could 
hardly,  considering  that  it  is  re-elrrt(Kl  every  two  years    at- 
tempt to  oppose  the  p«K)pl(..     One  mu.st  suppos,.  a  condition 
hordenng  on  civil  war,  and  the  President  putting  the  resourc;  s 
of  th..  ..x..<.ulive  at  th,.  s..rvi....  ..f  „ne  ,jf  th.-  iut<.ncUng  b..|IiK,.r. 

ents,  alr..a<ly  .stnmg  and  organiz..!.  in  or.l..r  to  ..,mc..ive  a  .'as., 
in  wln.-h  h..  will  Ik-  formj.lal)!..  t.»  fr..<Hl.)m.  If  ther..  be  anv 
dang..r,  it  w.hiI.I  st.,.,,,  t..  lie  in  anoth.-r  dir,...tion.  The  larg.'r 
a  .•oininunity  b..,-,„n..s  the  l.-ss  do..s  it  nvvm  to  r..sp..,.t  an  ass,.ni. 
biy.  th..  more  is  it  attra..t...l  l,y  an  individual  man.  A  bold 
Pr..si,l,.n  wh.3  kiu.w  hims..|f  to  be  support..!  by  a  majority  in 
the  countr  ,  might  l...  t..mpted  to  ov.-rride  the  law,  and  deprive 
the  min.)nty  of  th..  prot..ction  which  the  law  affords  it  He 
might  b..  ,.  tyrant  not  against  th..  masses,  but  with  the  masses. 
But  m.th.ng  in  th..  pn  ont  state  of  American  politics  gives 
wciglit  to  such  '^.j)pr.-ln.nsi()ns. 
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Although  tin-  Presich-nt  has  Imh'ii,  not  that  imh'pcnch'nt  good 
citizen  whom  the  frajm'rs  of  the  Constitution  contemplat<'<l,  hut, 
at  least  since  1821),  a  party  man,  sometimes  not  much  above 
the  average  in  charat^tj-r  or  ai>iiities,  the  office  has  attained 
the  main  objects  for  which  it  was  created.  Such  mistakes  as 
have  been  niatle  in  foreign  policy,  or  in  the  conduct  of  the 
aiUninistrutive  departments,  have  l)een  rarely  owing  to  the 
constitution  of  the  office  or  to  the  errors  of  its  holder.  This  is 
more  than  one  who  should  revi(>w  the  history  of  Europe  during 
the  last  hundred  years  e«)uld  say  of  any  European  monarchy. 
Nevertheless,  the  faults  chargeable  on  hereditary  kingship, 
faults  more  serious  than  Engli.shmen,  wlio  have  watched  with 
admiration  the  wisdom  of  the  Oovni  ever  since  the  acc<>ssion  of 
Queen  Victoria  in  1837,  usually  realize,  must  not  make  us  over- 
look certain  defects  incidental  to  the  American  presidency,  per- 
haps to  any  plan  of  vesting  the  headship  of  the  State  in  a 
person  eh  'ted  for  a  limited  period. 

In  a  country  where  there  is  no  hereditary  throne  nor  heredi- 
tary aristocracy,  an  office  raised  far  alx)ve  all  other  offices 
offers  too  great  a  stimulus  to  ambition.  This  glittering  prize, 
always  dangling  before  the  eyes  of  i)rominent  statesmen,  has  a 
power  stronger  than  any  dignity  under  a  European  crown  to 
lure  them  (as  it  lured  (May  and  Wel)ster)  from  the  path  of 
straightforward  consistency.     One  who  aims  at  the  jjresidency 

—  and  all  prominent  politicians  do  aim  at  it  —  has  the  strongest 
possible  motives  to  avoid  making  enemies.  Now  a  great  states- 
man ought  to  Im*  prepannl  to  make  enemies.  It  is  one  thing 
to  try  to  be  popular  —  an  unpopular  man  \nll  be  uninfluential 

—  it  is  another  to  seek  popularity  by  courting  every  section  of 
your  party.     This  is  the  temptation  of  presidential  aspirants. 

A  second  tlefeet  is  that  the  pri'sicl/cntial  election,  occurring 
once  in  four  years,  throws  the  country  for  several  months  into 

tie 
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a  state  of  turmoil,  for  which  there  may  be  no  occasion.    Per- 
haps  there  are  no  serious  party  issues  to  be  decided,  perhaps 
the  best  thmg  would  be  that  the  existing  Administration  should 
pursue  the  even  tenor  of  its  way.     The  Constitution,  however, 
requires  an  election  to  be  held,  so  the  whole  costly  and  compli^ 
cated  machinery  of  agitation  is  put  in  motion  ;  and  if  issues  do 
not  exist,  they  have  to  be  created.'     Professional  politicians 
who  have  a  personal  interest  in  the  result,  because  it  involves 
th.-  gain  or  loss  of  office  to  themselves,  conduct  what  is  called 
a     campaign,    and  the  country  is  forced  into  a  (possibly  facti- 
tious) excitement  from  midsummer,  when  each  party  selects 
the  candidate  whom  it  mil  nominate,  to  the  first  week  of  No- 
vember, when  the  contest  is  decided.     There  is  some  political 
education  m  the  process,  but  it  is  bought  dearly,  not  to  add 
that  business,  and  especially  finance,  is  disturbed,  and  much 
money  spent  unproductively. 

Again,  these  regularly  recurring  elections  produce  a  discon- 
tinuity of  pohcy.  Even  when  the  new  President  belongs  to 
the  same  party  as  his  predecessor,  he  usually  nominates  a  new 
cabinet,  having  to  reward  his  especial  supporters.  Many  of 
the  inferior  offices  are  changed;  men  who  have  learned  their 
work  make  way  for  others  who  have  everything  to  learn.  If 
the  new  President  belongs  to  the  opposite  party,  the  change 
of  officials  IS  far  more  sweeping,  and  involves  larger  changes  of 
policy.     The  evil  would  be  more  serious  were  it  not  that  in 

uS  ^7'  :'^"'t  '!"'  ""'^  ^"'"  ««"*'»"">^  '^  g'-^'-test,  the 

United  States  has  had  comparatively  little  to  do,  and  that 

he  co-operation   of  the  Senate  in   this  department   quul  fies 

tlie^drvergence  of  the  ideas  of  one   P«vsident  from   ZToi 

Fourthly.     The  fact  that  he  has  been  deemed  re-eligible  once 

it  tS'r^t'f  ^^  "'\'T  i"*  '^"^^  '"  continuation  of  his  ell 
ing  term  "),  has  operated  unfavourably  on  the  President.     He  is 

land  .ft,:; .,,  Xd  fn  m  H~  :t;:™,  "7  "•"' "' ';™™«"« «'  n..,,.. 
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tempted  to  play  for  a  re-nomination  liy  panderins  to  sections  of 
his  own  party,  or  using  his  patronaR(>  to  conoiUate  influential 
politicians.  On  the  other  hand,  if  he  is  in  his  second  term  of 
office,  he  has  no  longer  much  motive  to  regard  the  interests 
of  the  nation  at  large,  l)ecause  he  sees  that  his  own  political 
death  is  near.  It  may  hv  answered  that  these  two  evils  will 
correct  one  another,  that  the  President  will  in  his  first  term 
be  anxious  to  win  the  respect  of  the  nation,  in  his  second  he  will 
have  no  motive  for  yielding  to  the  pressure  of  party  wire- 
pullers ;  while  in  reply  to  the  suggestion  that  if  he  were  held 
ineligible  for  the  next  term,  but  eligible  for  any  future  term,  both 
sets  of  evils  might  be  avoided,  and  both  sets  of  benefits  secured, 
it  can  be  argued  that  such  a  provision  would  make  that 
breach  in  policy  which  may  now  happen  only  once  in  eight 
years,  necessarily  happen  once  in  four  years.  It  would,  for 
instance,  have  prevented  the  re-election  of  Abraham  Lincoln  in 
1864. 

The  founders  of  the  Southern  Confederacy  of  1861-65  were 
so  much  impressed  by  the  objections  to  the  present  sy.stem 
that  they  provided  that  their  President  should  hold  office  for 
six  years,  but  not  be  re-eligible.  It  has  recently  been  suggested 
that  the  (Constitution  might  be  amended  in  this  sense. 

Fifthly.  An  outgoing  President  is  a  weak  President.  Dur- 
ing the  four  months  of  his  stay  in  office  after  his  successor 
has  been  chosen,  he  declines,  except  in  cases  of  extreme  neces- 
sity, to  take  any  new  departure,  to  embark  on  any  executive 
policy  which  cannot  Ix"  completed  before  he  quits  office.  This 
is,  of  course,  even  more  decidedly  the  case  if  his  successor  belongs 
to  the  opposite  party.' 

Lastly.  The  result  of  an  election  may  lx>  doul)tful,  not  from 
equality  of  votes,  for  this  is  provided  against,  hut  from  a  dis- 
pute as  to  the  validity  of  votes  given  in  or  report<'d  from  the 

•  Freeman  (History  c.f  Frdrml  Oorrrnmrnt,  .302)  adduces  frcjm  Poly- 
bius  (iv.  6,  7)  a  eurious  instance  showinK  that  the  same  mischief  arose 
in  the  Achaian  Leapie  :  "The  ^tolians  chiise  for  an  inroad  the  time  when  the 
official  year  (of  the  Achaian  General)  was  drawing  to  its  close,  as  a  time  when 
the  Achaian  counsels  were  sure  to  be  wealc.  Aratos.  the  General  elect,  was 
not  yet  in  office  ;  Timoxenos.  the  outgoinR  General,  shrank  from  energetic 
action  so  late  in  his  year,  and  at  last  yielded  up  his  office  to  Aratos  before  the 
legal  time."  This  effort  of  Timoxenos  to  escape  from  the  consequences  of  the 
system  could  not  have  occurred  in  governments  like  those  of  Rome,  England, 
or  the  United  States,  where  "the  reign  of  law"  is  far  stricter  than  it  was  in 
the  Greek  republics. 
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States.  The  difficulty  which  arose  in  1876  cannot,  owing  to 
the  legislation  of  1887,  recur  in  quite  the  same  form.  But 
cases  may  arise  in  which  the  returns  from  a  State  of  its  electoral 
votes  will,  Ijecause  notoriously  obtained  by  fraud  or  force, 
fail  to  be  recognized  as  valid  by  the  party  whose  candidate 
they  prejudice.  Few  presidential  elections  have  passed  without 
charges  of  this  kind,  and  theso  charges  are  not  always  unfounded. 
Should  manifest  unfairness  coincide  vnth  popular  excitement 
over  a  really  important  issue,  the  self-control  of  the  people, 
which  in  1877,  when  no  such  issue  was  involved,  held  in  check 
the  party  passions  of  their  leaders,  might  prove  unequal  to  the 
strain  of  such  a  crisis. 

Further  observations  on  the  President,  as  a  part  of  the  ma- 
chinery of  government,  will  Ije  better  reserved  for  the  discassion 
of  the  relations  of  the  executive  and  legislative  departments. 
I  will  therefore  only  observe  here  that,  even  when  we  allow  for 
the  defects  last  enumerated,  the  presidential  office,  if  not  one 
of  the  best  features  of  the  American  Constitution,  is  nowise 
to  be  deemed  a  failure.     The  problem  of  constructing  a  stable 
executive  in  a  democratic  country  is  indeed  so  immensely  diffi- 
cult that  anything  short  of  a  failure  deserves  to  lie  called  a 
success.     Now  the  President  has,  for  more  than  a  century, 
carried  on  the  internal  administrative  business  of  the  nation 
with  due  efficiency.     As  he  has  the  ear  of  the  country,  he  can 
force  upon  its  attention  questions  which  Congress  may  be  neglect- 
ing, and  if  he  Iw  a  man  of  constructive  ideas  and  definite  aims, 
he  may  guide  and  inspire  its  political  thought.     Once  or  twice, 
as  when  Jefferson  purchased  Louisiana,  and  Lincoln  emancipated 
the  slaves  in  the  revolted  States,  he  has  courai?eously  ventured 
on  stretches  of  authority,  held  at  the  time  to  be  doubtfully  con- 
stitutional, yet  necessary,  and  approve<l  by  the  judgment  of 
posterity.     He  has  kept  the  machinery  working  quietly  antl 
steadily  when  Congress  has  been  distracted  by  party  strife,  or 
paralyzed  by  the  dissensions  of  the  two  Houses,  or  enfeebled  by 
the  want  of  first-rate  leaders.     The  executive  has  been  able,  at 
moments  of  peril,  to  rise  almost  to  a  dictatorship,  as  during 
the  War  of  Secession,  and  when  peace  returned,  to  sink  back 
into  its  proper  constitutional  position.     It  has  sho\vn  no  ten- 
dency so  far  to  rise  above  and  override  other  authorities  as  to 
pave  the  way  for  a  monarchy. 

Europeans  are  struck  by  the  faults  of  a  plan  which  plunges 
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the  nation  into  a  whirlpool  of  excitement  once  every  four  years, 
and  commits  the  headship  of  the  State  to  a  party  leader  chosen 
for  a  short  period.*  But  there  is  another  aspect  in  which  the 
presidential  election  may  l)e  regarded,  and  one  whose  impor- 
tance is  better  appreciated  in  America  than  in  Europe.  The 
election  is  a  solemn  periodical  appeal  to  the  nation  to  review 
its  condition,  the  way  in  which  its  business  has  been  carried 
on,  the  conduct  of  the  two  great  parties.  It  stirs  and  rouses 
the  nation  as  nothing  else  does,  forces  every  one  not  merely  to 
think  about  public  affairs  but  to  decide  how  he  judges  the 
parties.  It  is  a  direct  expression  of  the  will  of  twelve  mil- 
lions of  voters,  a  force  before  which  everything  must  bow. 
It  refreshes  the  sense  of  national  duty ;  and  at  great  crises 
it  intensifies  national  patriotism.  A  presidential  election  is 
sometimes,  as  in  1800,  and  as  again  most  notably  in  1860  and 
1864,  a  turning-point  in  history.  In  form  it  is  nothing  more 
than  the  choice  of  an  administrator  who  cannot  influence  policy 
otherwise  than  by  refusing  his  asseat  to  bills.  In  reality  it  is 
the  deliverance  of  the  mind  of  the  people  upon  all  such  questions 
as  they  feel  able  to  decide.  A  curious  parallel  may  in  this  respect 
be  drawn  between  it  and  a  general  election  of  the  House  of  Com- 
mons in  England.  A  general  election  is  in  form  a  choice  of 
representatives,  with  reference  primarily  to  their  views  upon 
various  current  questions.  In  substance  it  may  be  a  national 
vote,  committing  executive  power  to  some  one  prominent 
statesman.  Thus  the  elections  of  1868,  1874,  1880,  were 
practically  votes  of  the  nation  to  place  Mr.  Gladstone  or  Mr. 
Disraeli  at  the  head  of  the  government.  So  conversely  in 
America,  a  presidential  election,  which  purports  to  be  mcely 
the  selection  of  a  man,  is  often  in  reality  a  <lecision  upon  issues 
of  policy,  a  condemnation  of  the  course  taken  by  one  party, 
a  mandate  to  the  other  to  follow  some  different  course. 

The  choice  of  party  leatlers  as  Presidents ,  has  in  America 
caused  less  mischief  th«,n  might  have  been  expected.  Never- 
tlieless,  those  who  have  studied  the  scheme  of  constitutional 
monarchy  as  it  works  in  England,  or  Belgium,  or  Italy,  or  the 
reproductions  of  that  scheme  in  British  colonies,  where  the 


I 


I  Such  faults  as  belong  to  the  plan  of  popular  election  are  not  necessarily 
incident  to  the  existence  of  a  President  ;  for  in  France  the  chief  maifistrate  is 
chosen  by  the  ^hambcr^<.  and  the  interfKisition  between  him  and  the  legislature 
of  a  responsible  ministry  serves  to  render  his  position  less  distinctly  partisan. 
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Crowii-apixjinted  Rovmior  stands  outsid,.  Mi,,  strife  of  UwiumH 
as  a  ponnamnit  official,  will,  when  tlu.y  company  tlie  institu- 
tions of  thrs,.  coimtries  with  the  Anioritvin  pn'sidtuicy,  Im;  im- 
pressed by  the  merits  of  a  plan  which  d(M>s  not  unite  all  tlu;  diRnity 
of  office  with  all  the  power  of  office,  and  which,  l)y  jilacinj? 
the  titular  chief  of  the  executive  al)ove  and  apart  from  party, 
makes  the  execution  of  the  law  appear  to  proctn^i  from  a  noii- 
partisan  source,  and  tells  the  civil  and  military  services  that 
they  are  the  servants  rather  of  the  nation  than  of  any  s<;ction 
of  the  nation,  supKestinp;  to  them  that  their  labours  ought  to  Iw 
rendered  with  equal  heartiness  to  whatever  party  may  hold  the 
rems  of  government.     Party  government  may  l)e  necessary, 
^o  far  as  we  can  see,  it  is  necessary.     But  it  is  an  unfortunate^ 
necessity ;  and  whatever  tends  to  diminish  its  mischievous  in- 
fluence upon  the  machinery  of  administration,  and  to  prevent 
it  from  obtnuling  itself  upon  foreign  states;  whatever  holds 
up  a  high  ideal  of  devotion  to  the  nation  as  a  majestic  wliole, 
living  on  from  century  to  century  while  parties  form  and  dis- 
solve and  form  again,  strengthens  and  ennobles  the  common- 
wealth and  all  its  citizens. 

Such  an  observation  of  course  applies  only  to  monarchy  as  a 
political  institution.  Socially  regarded,  the  American  presi- 
dency deserves  nothing  but  admiration.  The  President  is 
simply  the  first  citizen  of  a  free  nation,  depending  for  his  dignity 
on  no  title,  no  official  dress,  no  insignia  of  state.  It  was  origi- 
nally proposed,  doubtless  in  recollection  of  the  English  Common- 
wealth of  the  seventeenth  century,  to  give  him  the  style  of 
Highness,  and  "Protector  of  the  Liberties  of  the  United 
htates.  Others  suggested  "  Excellency ";'  and  Washington 
is  said  to  have  had  leanings  to  the  Dutch  stvie  of  "  Hi'^h  WshK- 
ness."  The  head  of  the  ruling  President  'does  not  appear  on 
coins,  nor  even  on  postage  stamps.^  His  residence  at  Wash- 
ington, formerly  called  officially  "the  Executive  Mansion  "  but 
now  "the  White  Hous..,"  a  handsome  building  with  two  low 

rail  Ih«f  n^'n'r'"  "^  ^^''  ^I"".  T'^"  '''"'""^^atic  memhors  of  ConKToss  proposed  to 
fluouB  ExXn"y.'°'"  *^''"  ""'"'  °^''''  '^'  Vice-President  'Hi,  Super- 

» The  portraits  on  postage  stamps  are  those  of  several    past  Presidents  — 
\\ash>nKton.  Jofferson.  .....k^.n.  Taylor.  Lin,-u!n.  Grant.    Garfield.  MSey 

an<l  of  H  few  eminent  stat.-smen.  such  as  Franklin.  Hamilton,  Clav.  Webster 
Nott.  I  erry,  Stant.;n.  Son.etin.es  a  historical  event  is  depict.^,  such  as 
rk'./n   "  ;^7       Jamestown  .n  Virginia  when  the  tercentenary  of  that  event  ar- 
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wiriKH  and  a  pcMico  supported  by  Corinthian  pillars,  said  to 
have  \mm  modelled  upon  the  Duke  of  Leinster's  house  at  ( "arton 
in  Kildare,  stands  in  a  shrubbery,  and  has  the  air  of  a  large  sul)- 
urban  villa  rather  than  of  a  palaee.  The  nxjnis.  though  spacioas, 
are  not  spaeious  enough  for  the  crowds  that  attend  the  public 
reeejjtions.  The  Pre^'ident's  salary,  whic-h  is  only  S7o,000 
(£15,0(X))  a  year,  rkx-s  not  permit  display,  nor  indeed  is  display 
( xiHH-ted  from  him. 

Washington,  which  even  so  lately  as  the  days  of  the  war, 
was  a  wildem(!s.s  of  mud  and  negnx's,  with  a  few  big  houses 
scattered  here  and  there,  has  now  Ijecome  one  of  the  handsomest 
cai)itals  in  the  world,  and  cultivates  the  graces  and  pleasures 
of  life  with  eminent  success.  Besides  its  political  society  and 
its  diplomatic  society,  it  has  grown  to  be  a  winter  resort  for  men 
of  wealth  and  leisun,'  from  all  over  the  continent.  It  is  a  place 
where  a  court  might  lx>  created,  did  any  one  wish  to  create  it. 
No  President  has  made  the  attempt ;  and  a.s  the  earlier  career 
of  the  chief  magistrate  and  his  wife  has  .seldom  qualified  them 
to  lead  the  world  of  fashion,  none  is  likely  to  make  it.  How- 
ever, the  action  of  the  wife  of  President  Hayes,  an  estimable 
lady,  whose  ardent  advocacy  of  temperance  cau.se<l  the  formation 
of  many  total  abstinence  .societies,  called  by  her  name,  showed 
that  there  may  Ije  fields  in  wliich  a  President's  coasort  can  turn 
her  exalted  position  to  gotxl  account,  while  of  course  such  gifts 
or  charms  as  she  pos.ses.ses  tend  to  incn'a.se  his  popularity. 

To  a  EurofKian  observer,  wear>'  of  the  slavish  olxsequiousness 
and  lip-tleep  adulation  with  which  the  memlx-rs  of  reigning 
families  are  treate<l  on  the  eastern  .side  of  th<'  Atlantic,  fawned 
on  in  public  and  carixnl  at  in  private,  the  social  n-lations  of  an 
American  President  to  his  people  an.'  eminently  n'freshing. 
There  is  a  great  respect  for  the  office,  and  a  corn'sjjonding 
respect  for  the  man  as  the  holder  of  the  office,  if  In;  has  done 
nothing  to  degrade  it.  There  is  no  servility,  no  fictitious  self- 
abasement  on  the  part  of  the  citizens,  but  a  simple  and  hearty 
deference  to  one  who  represents  the  majesty  of  tiie  nation,  the 
sort  of  re.spect  which  the  proudest  Roman  paid  to  the  consul- 
ship, even  if  the  particular  consul  was,  like  Cicero,  a  "new  man." 
The  curiosity  of  the  visitors  who  throng  tlie  White  Hou.se  on 
reception  days  is  sometimes  too  familiar ;  but  this  fault  tends 
to  disappear,  and  Presidents  have  now  more  rea.son  to  complain 
of  the  persecutions  tliey  endure  from  an  incessantly  ob.servant 
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journalism.  After  oscillating  between  the  ceremonious  state 
of  George  Washington,  who  drove  to  open  Congress  in  his  coach 
a,nd  six,  with  outriders  and  footmen  in  livery,  and  the  ostenta- 
tious plainness  of- Citizen  Jefferson,  who  would  ride  up  alone 
and  hitch  his  horse  to  the  post  at  the  gate,'  the  President  has 
settled  down  into  an  attitude  between  that  of  the  mayor  of  a 
great  English  town  on  a  public  occasion,  and  that  of  a  European 
cabinet  minister  on  a  political  tour.  He  is  followed  about  and 
f^ted,  and  in  every  way  treated  as  the  first  man  in  the  company  ; 
but  the  spirit  of  equality  which  rules  the  country  has  sunk  too 
deep  into  every  American  nature  for  him  to  exjK'ct  to  be  addressed 
with  bated  breath  and  whispering  reverence.  He  has  no  mili- 
tary guard,  no  chamberlains  or  grooms-in-waiting ;  his  every- 
day life  is  simple;  his  wife  enjoys  precedence  over  all  other 
ladies,  but  is  visited  and  received  just  like  other  ladies ;  he  is 
surrounded  by  no  such  pomp  and  enforces  no  such  etiquette 
as  that  which  belongs  to  the  governors  even  of  second-class 
English  colonies,  not  to  speak  of  the  viceroys  of  India  and 
Ireland. 

It  begins  to  be  remarked  in  Europe  that  monarchy,  which 
used  to  be  deemed  politically  dangerous  but  socially  useful,  has 
now,  smce  its  claws  have  been  cut,  become  politically  valuable, 
but  of  doubtful  social  utility.  In  the  United  States  the  most 
suspicious  democrat  —  and  there  are  democrats  who  complain 
that  the  office  of  President  is  too  monarchical  —  cannot  accuse 
the  chief  magistracy  of  having  tended  to  form  a  court,  much 
less  to  create  those  evils  which  thrive  in  the  atmosphere  of 
European  courts.  No  President  dare  violate  social  decorum  as 
European  sovereigns  have  often  done.  If  he  did,  he  would  be 
the  first  to  suffer. 

'  Mr.  H.  Adams  (.First  Administration  of  Jefferson,  vol.  i.  p.  197)  has  how- 
ever, shown  that  at  his  inauguratiou  Jefferson  walked. 
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Europeans  often  ask,  and  Americans  do  not  always  explain, 
how  it  happens  that  this  great  office,  the  greatest  in  the  world, 
unless  we  except  the  Papacy,  to  which  any  one  can  rise  by  his 
own  merits,  is  not  more  frequently  filled  by  great  and  striking 
men.  In  America,  which  is  beyond  all  other  countries  the 
country  of  a  "career  open  to  talents,"  a  country,  moreover,  in 
which  political  life  is  unusually  keen  and  political  ambition 
widely  diffused,  it  might  lie  expected  that  the  highest  place 
would  always  Ix;  won  by  a  man  of  brilliant  gifts.  But  from  the 
time  when  the  heroes  of  the  Revolution  died  out  with  Jefferson 
and  Adams  and  Madison,  no  person  except  General  Grant,  had, 
down  till  the  end  of  last  century,  reached  the  chair  whose  name 
would  have  been  rememlx?red  had  he  not  been  President,  and 
no  President  except  Abraham  Lincoln  had  displayed  rare  or 
striking  qualities  in  the  chair.  Who  now  knows  or  cares  to 
know  anything  alx)ut  the  personality  of  James  K.  Polk  or  Frank- 
lin Pierce?  The  only  thing  remarkable  about  them  is  that 
being  so  commonplace  they  should  have  climbed  so  high. 

Several  reasons  may  Ix?  suggested  for  the  fact,  which  Ameri- 
cans are  themselves  the  first  to  admit. 

One  is  that  the  proportion  of  first-rate  ability  d^a^vn  into 
politics  is  smaller  in  America  than  in  most  European  countries. 
This  is  a  phenomenon  whose  causes  must  be  elucidated  later : 
in  the  meantime  it  is  enough  to  say  that  in  France,  where  the 
half-revolutionary  conditions  that  lasted  for  some  time  after 
1870  made  public  life  exciting  and  accessible  ;  in  Germany, 
where  an  admirably-organized  civil  service  cultivates  and 
develops  statecraft  with  unusual  success ;  in  England,  where 
many  persons  of  wealth  and  leisu-e  seek  to  enter  the  polit- 
ical arena,  while  burning  questions  touch  the  interests  of  all 
classes  and  make  men  eager  observers  of  the  combatants,  the 
total  quantity  of  talent  devoted  to  parliamentary  or  admin- 
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istrative  work  has  U^n  largor.  Hativoly  to  the  iK.pulatio,,  tha,, 
n  Amonra,  when-  ,„u<.h  of  tho  .M>st  ahility,  lH,th  f<  r  tho  «  .'t    n 
for  acfon,  for  plann  ur  an.I  for  oxrn.ti„K.  rushes  into     f  ! 

opinR  the  matrrial  resources  of  the  country 

Another  is  that  the  metho.ls  ami  hal.its  of  C.nKn^s    arul 
ituM  of  pohtical  Hfe  generally,  ^ive  f<.ver  op,K,rt,n.iri;.s^ 
personal  distmction,  fewer  modes  in  which  a  nmr    nay  c      „.,. 
hunsdf  to  h.s  countrymen  by  eminent  capacity  in    houwM 
«peoch   or  m  admm.stration,  than  is  the  case  in  the  fr.!^  con 
nes  of  Europe.     This  is  a  point  to  be  explained  in  latrT  chapte.^ 
I  note  hen.  m  passmg  what  will  there  1h>  dwelt  on         ""^P*"^' 

A  third  n-ason  is  that  eminent  men  make  more  enemies  and 

TWv  aT  tTT  '""'■^  ^T"*^'^  P«'"*«'  ^han  ob.seu  e  m'n  do 
tT  7thT*K  '^"'■'  '"  '"  ^^'  ^^'  ^^^•'•^^'^  eandi.lates.  It  is 
true  that  the  emment  man  has  also  made  moiv  friemirthat  h  s 

«r     n  :     u  *^'."*^  ''^^'"^  *'^"«''  ^h*^  famoas  man  is  prefer- 

p  lbi?atttk:;i  '""^  rr  ^^  ?"^'-  ^^^^  ^^-'^^  --  ^i 

pror)ah|y  attacked  some  leaders  m  his  own  partv.  has  sunnlantefl 

^Z  \irT"'^  h'^  ^^^  t«  the  crotchet  of  s^me  act^e 
M(tion,   has  perhaps  committal   errors  which  are  canable  o 

13  '"T;^*"*  '"'"  "'^*'"^^-     ^^  ^^^  "Stands  long  Sr^^the 
pubhc  and  Ix^ars  a  part  in  gi^at  affairs  without  giving  oSng^ 

o  censorious  criticism.     Fiercer  far  than  the  light  whiTS 
upon  a  throne  IS  the  light  which  beats  upon  a  p«.iden  fal  can 
didate   s..archmg  out  all  the  reces.ses  of  his  pLt  Se     HeZ 
when  the  chou.^  li..  fn^tw^^en  a  brilliant  man^^^nd  a  safe  ma^' 

u.  safe  man  ,s  preferre<l.     Party  feeling,  strong  enough  to  c^ri^ 
"on  Its  back  a  man  without  conspicuoas  positive  merits    h 

A  Kuro,K.an  finds  that  this  phenomenon  nmls  in  its  turn  to 

It  UiMiueiue  in  sinvch,  or  some  striking  achievement  in  wkr  or 
admuustration,  or  the  power  through  what. .or  elt  of  some- 
how impressing  the  f>«pular  imagination,  is  what  m^^lwIZ 
tnumphant.     Why  should  it  be  oth^rwi^e  ir,  Ahk  rio^     R 

hither "^  Tv  '7^'  '''''  nartyorgli^^rrilln  ha^^ 
hitherto  so  i)erfect  that  any  one  put  forward  by  the  nam- win 
«et  the  full  party  vote  if  his  character  ,s  good  and  his  "  rr4d;-' 
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a.  t,f.i-y  rail  .t,  .jn.f,uri..|.     Th-  .aj.    rar,.|i<lat..  ,rmv  not  draw 
in  quiN;  .^1  many  vof«-  frfnn  tl,»-   rrirKli-rat..  m«-n  oi  ih,-  „jh»T 
Mi.l..  as  t,h»-  l.rill.ant  or..-  ur,,jM.  f,„t   h,-  w,||  not  !..-.•  n.-arlv  .o 
many  from  hi.  own  rank..    Kv.-n  f I,.,..-  u|,o  adn.ii  hi.  rii.rli^Kritv 
will  vot,#-  -iraijcht  whr-n  thf  morn»nt  ior  votini,'  rom*-.     lif^uU-H 
th,-  onlinar>-  Am-riran  votr-r  .jrMr.  not   ol.j.rt    to  nu-liomty' 
lU-  hai  a  low-<T  r-onrf.pnon  of  th#-  qualiti*-^  rr-qui-if#-  to  fr.ak.-  a 
stat»:.rnan  than  thr^-*-  whr,  ,|ir»..-t  puhjio  opinir^n  in  Kurom-  hav.- 
H.r  Ilk.-:.  hH  f-anrlirlat*-  to  U;  .*.n..ihi».,  vij^oro.i...  an.l.  a^Af  all 
what  h#-  r-alLi  ••rnai'n..tir,"  and  rl^x-.  not  val-i*-,  Ufau..#-  h.-  -m-m 
no  m^^l  for,  ontcinality  or  profundity,  a  fin,-  cuhnn-  or  a  wid.- 
knowlr^i^..     randidat.^  ar.  ..l.-rtwl  to  U-  run  for  nr,mination 
t>y  knot.s  of  ri*;rs^in.s  who.  howf^^-^-r  exf>ert  i..  partv  tartir-ian.s,  arf- 
asually  fommonplar-*-  rn-n  ;  and  thf  choir-f.  U-twf.«-n  th^x.*-  vlr-rtf-d 
for  riomination  in  madf.    hy  a  vfr>-  larc^-  Uxlv,  an  a^.,Tnhlv  of 
nf-arly  a  thousand  dfifcatf.^  from  r.h^  k^al  partv  organizations 
over  thf.  f^juntn,-,  who  ar».-  r-^-rtainly  no  f^tt.-r" than  orrlinary 
citi«-n.s.     Flow  thi.s  prrK;*-8.s  work.s  will  U-  s«-*-n  mon-  fullv  wh.-n 
I  r-om*.  to  sp^ak  of  thr^s.-  Xominatin^/  Tonv^-ntion..  wh'ir-h  arf 
Wi  notahlfr  a  f.-atun-  in  Anif-riran  r>'jiirifH. 

It  mu.st  al.^,  U-  rf.•mf•m^K■rfr<l  that  thf  mfrit.s  of  a  fV.-^id»-nt 
ar»r  on..-  thin-  anrl  th.*^*.-  of  a  canrUdat-  anoth.-r  thin^  \n 
eminent  Amr-nr-an  i.s  r.-rK,rtf.l  to  havf-  ..airl  to  fri.-nd.  who 
wi.she<J  to  put  him  for^vard,  -fifntlf-men,  Ift  thf-rf-  ^^;  no  mistake 
I  should  make  a  gwl  Prf^irk-nt,  but  a  ver^-  harl  ranrlidate  '' 
Xow  to  a  party  it  i.  more  imp<jrTant  that  it.  nominr^;  .should 
be  a  grjo-i  canrljrlate  than  that  he  should  turn  out  a  ko<x1  Prr-^i- 

m  r/>.^  r^/.,..m^„.  -A  wild  cat  in  a  rhamU-r  i.s  morr-  <lani?erous 
than  a  hon  in  a  di.stant  dfr^ert.-  It  will  be  a  mi.foriune  to  the 
party,  a.s  well  a.s  to  the  country-,  if  the  eandidate  eler-ter]  -houUl 
pr.>ve  a  bad  Fr.-.ident.  But  it  i.  a  er-ater  misfortune  to  the 
party  that  It  -hould  l>e  beaten  in  the  imfK-ndini?  Heetion  for 
the  evil  ot  ^>sm<<  n.-.tionai  patr.,naue  will  hav.-  eom.-  four  v.-ars 
.<o«jner  -  H  s^,  reasin  the  lead.-r-  ,  •  v^  ho  i.  orif  of  our  tH,-.-ible 
.•andidat.'>^.  m.u-  U-  ^n  at,U-r  man  than  \.  who  i.  th.-  oth-r  Hut 
w -^have  a  l.^Uer  ehanr.-  „f  winning  with  .K  than  with  H.  while  X, 
^  -■an^!..at..  o?  our  opi^Hunt.-.  i^  unyhow  no  better  than  \ 
\V.-  mu.st  therefore  nin  .\."  Thi.  rf«.sonin,<  i.s  all  the  more  for- 
cible b.|r:au..e  the  pr,-viou.s  ear.-r  of  the  fKiH-sible  eanrlidaten  has 
generally  ma.le  it  ea.sier  to  say  who  will  succeM  a.s  a  candidate 
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than  who  will  HUCctHni  an  a  l*n>Hi(i«>nt ;  uiid  iNTuuMt  thf  win^< 
pullers  with  whuin  thi'  choirt'  n*st.s  un*  In'ttfT  judKt'M  of  i\w  foriinT 
qu(>8tion  than  of  tho  Iatt4>r. 

Aft<»r  all,  t(M),  a  l'n«Hi(h>nt  n«<<Ml  n«>t  1m»  a  man  of  itrilliani 
int(>ll<H<tual  itiftM-  Ili^  main  <iuti(>M  an>  to  In>  prompt  an«i  firm 
in  Hecuring  th<'  duo  execution  of  the  lawH  and  maintainiiiK  the 
public  pt>a(v,  ean'ful  and  upright  in  the  choictf  of  the  executive 
officials  of  the  country.  KIwiuence,  wluwe  val  in  apt  to  I* 
overratetl  in  all  fn>«'  countrii's,  imanination,  profundity  of  thought 
or  extent  of  knowledge,  an^  all  in  ho  far  a  gain  to  him  that  they 
make  him  "a  l>iggi*r  man,"  and  help  him  to  gain  over  the  nation 
an  influence  which,  if  he  bt<  a  tnw'  patriot,  he  may  um;  for  itn 
good.  But  they  are  not  nece«8ary  for  the  due  discharg*'  in 
ordinary  times  of  the  duties  of  his  jxist.  Four-fiftlis  of  his  work 
is  the  same  in  kind  as  that  which  devolv(»i  on  the  chairman 
of  a  commercial  company  or  the  manager  of  a  railway,  the  work 
of  choosing  good  subordinati's,  seeing  that  they  attt-nd  to  their 
business,  and  taking  a  sound  practical  v'uiw  of  such  administra- 
tive questions  as  require  his  dwision.  Firmness,  conmion  Hen.s<!, 
and  most  of  all,  honesty,  an  honesty  above  all  suspicion  of  per- 
sonal interest,  are  the  qualities  which  the  country  chiefly  uwhIs 
in  its  first  magistrate. 

So  far  we  have  been  considering  personal  mwits.  But  in 
the  selection  of  a  candidate  many  considerations  hav(?  to 
lie  regarded  besides  the  personal  merits,  whether  of  a 
candide+e,  or  of  a  possible  President.  The  chief  of  these 
considerations  is  the  amount  of  support  which  can  lie  s<!- 
cured  from  different  States  or  from  different  "sections"  of  the 
Union,  a  term  by  which  the  Americans  denote  groups  of  States 
with  a  bioad  community  of  interest.  State  feeling  and  sectional 
feeling  &'V  powerful  factors  in  a  presidential  election.  The 
Middle  West  and  Northwest,  including  the  States  from  Ohio  to 
Montana,  is  now  the  most  populous  section  of  the  Union,  and 
therefore  counts  for  most  in  an  election.  It  naturally  con- 
C(!ives  that  its  interests  will  be  best  protected  by  one  who 
knows  them  from  birth  and  residence.  Hence  prima  facie  a 
man  from  that  section  makes  the  best  candidate.  A  large 
State  {'.i.HtH  a  heavier  vote  in  the  election ;  and  every  State  is 
of  course  more  likely  to  Ix*  carried  by  one  of  its  own  children 
than  by  a  stranger,  U'cau-se  his  fellow-citizens,  while  they 
f«H;l  honoured  by   the  choice,  gain  also  a  substantial  advan- 
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faK<-,  haviriK  <»  h*fr,  r  pro-f^rt  of  -urf,  fHvoijfH  a-  tf„.  a/lmiriis- 
rrat,r,r,  .an  U^tow,  If.r.r...  r,;./.r,.  ,y,nh,i.,  a  mar.  fn.m  a 
larK"  .>»Hf..  I-  ,>r.»<raF.|..  a-  a  '  ari'lidaf".  Tf..-  f.rMl.l.m  i-  further 
r„mf,U';,u-,\  by  fh-  fa't  that  -omr-  Sfaf.-  ar«-  alr.a'lv  -af«-  f(,r 
or.»'  or  f.fhrr  party,  whil-  ..th^r-  ar^  .|.,ijhrjij|.  The  N'f.rfh- 
w«-t'rn  ar-l  S>v.  KufiUm<\  .>tar<..  I.av  .i-.,allv  trr.rl,.,|*  to  ko 
K'-fxibli'-an ;  whil'-  n--arl .  all  of  rh»-  S«,iitl,.ni  Staf>-s  l.avf 
Hirir.-  IH77,  U-r,  pr»-tfy  r<rtairi  fo  go  r>»rno<ratir-.  rVi?/^r-^ 
/wr<//-M,  a  rar.rlirlar.-  frorn  a  <lo.if.rt.il  Staff,  -ijrh  a.-*  Ww  Vork 
and  Indiana  liav^-  u-iially  U'-n.  i-  to  Ix-  pr»-f«-rrifi. 

Othfr  minf.r  di-qnalirVinK  '  irfnm.-tan'*-s  r'-qnir*-  U-h^  fxpla- 
nafion.  A  {{ornan  ratholic  or  an  avowfrl  <Mh-\vvt  in  Thris- 
tianify.  would  t,^-  an  ijnrl»-irahi*-  randifJaf-.  Fr,r  many  y».ars 
aft'-r  thf  rivil  War,  any  on*  who  had  fr,.itrht,  ^Mf^-nallv  if  ht- 
foiij?hr  with  di.-.tinrtion.  in  fh*-  North.-m  armv  f-njov^d  ^r-at 
a-lvantaj?.-,  tor  th^  -oldi^r.  of  that  armv  ralli^rl  to  hi.  nam*- 
Thf  two  flfftion..  of  <';,.nf.ral  rjranf,  who  knr-w  nothing  of 
fKjIitKw.  anrl  thf  far-f  that  hi-  inflii'-nr-*-  -nrvivf^l  thf  faults 
of  his  admini.-trafion,  a.-f  fvirlfn'f  of  thf  wfight  of  this  ron- 
sidfration. 

Ijjnu;  at?o  on  a  railway  joumfv  in  thf  Far  Wfst  f  ffll  in  with 
two  nfwsparKT  rnfn  from  thf  Statf  of  Indiana,  who  wfrf  taking 
thf'ir  holiday.  Thf  ronvfr.-atif.n  turru-d  on  thf  nfxt  pr»~i- 
dfntial  t'lfftion.  Thfy  .fx,kf  hor^-fully  of  thf  fhanrf  for 
nomination  \,y  thfir  narty  of  an  Indiana  man,  a  fomparativfly 
ohrtcur*?  fj»Tson.  who>f  nam*-  I  had  nfvfr  hfanl.  I  fxprf>we<J 
mmti  surrjri.se  that  hf  «hf>uld  l^-  thoui?ht  of.  Thifv  o^^^\•wl 
that  hf  had  don.-  wfll  in  .Statf  pf>IitifM,  that  thfr»r  w'a.^  nothing 
aj?ain.it  him.  that  Indiana  would  work  for  him.  ••Hut,"  I  rft- 
joinffl.  -ought  yoii  not  to  havf  a  man  of  rnorf  rommandinj? 
eharar-tfr?  Thfrf  i.-  .-^fnator  A.  KvfryhfKly  tfll.i  rnf  that  hf 
Ls  thf  -hrewdf-t  anrl  mo-.,  fxfjf-rifnr-fd  man  in  vour  party,  and 
that  he  ha.-  a  fi*  rtVftly  fifan  rfford.  Why  not  run  him?" 
"Why,  yfM."  thfy  an.-i-wfr»fl.  --thar  i.-<  all  tnif.  But  yoii  Mf 
he  comes  from  a  -mall  .^tatf .  anrl  wf  havf  ^ot  that  State  already. 
Besides,  he  wa.-n>  in  the  war.  Our  man  wa-s.  Indiana's  vote 
i.s  W(>rth  having,  an.l  i''  our  man  is  nm,  we  can  r-arrv  Indiana." 

•Mireiy  the  race  is  not  to  the  swift,  nor  the  battle  to  the 
strong,  neither  yet  Firea.l  to  the  wi.^e.  nor  vet  riches  to  men  of 
undeiNtanriing.  nor  yt-f  favour  to  men  of 'skill,  hut  time  and 
chance  happeneth  to  them  all.  ' 
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These  secondary  considerations  do  not  always  prevail.     In- 
tellectual ability  and  strength  of  character  must  influence  the 
choice  of  a  candidate.     When  a  man  has  once  impressed  him- 
self on  the  nation  by  force,  courage,  and  rectitude,  the  influence 
of  these  qualities  may  be  decisive.     They  naturally  count  for 
most  when  times  are  critical.     Reformers  declare  that  their 
weight  will  go  on  increasing  as  the  disgust  of  good  citizens 
with  the  methods  of  professional  politicians  increases.     But 
for  many  generations  past  it  is  not  the  greatest  men  in  the  Roman 
Church  that  have  been  chosen  Popes,  nor  the  most  brilliant  men 
m  the  Anglican  Church  that  have  been  appointed  Archbishops 
of  Canterbury. 

Although  s'  (^eral  Presidents  have  survived  their  departure 
from  office  by  many  years,  only  two,  John  Quincy  Adams  ana 
recently  Mr.  Roosevelt,  have  played  a  part  in  politics  after 
quitting  the  White  House.'     It  may  b(.  that  the  ex-President 
has  not  been  prominent  before  his  accession  to  office;   ur  that 
he  does  not  care  to  exert  himself  after  he  has  dropped  the  great 
prize,  and  found  (as  most  have  found)  how  little  of  a  prize  it  is 
homethmg,  however,  must  also  be  ascribed  to  other  features  of 
the  political  system  of  the  country.     It  is  often  hard  to  find  a 
vacancy  in  the  representation  of  a  given  State  through  which  to 
re-enter  Congress;    it  is  disagreeable  to  recur  to  the  arts  by 
which  seats  are  secured.     Past  greatness  is  rather  an  encum- 
brance than  a  help  to  resuming  a  political  career.     Exalted 
power,  on  which  the  unsleeping  eye  of  hostile  critics  was  fixed 
has  probably  disclosed  all  a  President's  weaknesses,  and  has 
either  forced  him  to  make  enemies  by  disobliging  adherents,  or 
exposed  hun  to  censure  for  subservience  to  party  interests      He 
IS  ngardcd  as  having  had  his  day ;    he  belongs  already  to  the 
past,  and  unless,  like  Grant,  h(>  is  endeared  to  tlu^  people  by  the 
memory  of  some  spl,.ndid  scTvice,  or  is  available  to  his  party  as  a 
possible  candidate  for  a  furtlier  term  of  office,  he  may  sink  into 
the  crowd  or  avoid  neglect  by  retirement.     Possii)ly  h<>  may 
d.'sc.rve  to  be  forgott(«n ;    but  more  fr.'quentlv  he  is  a  man  of 
sufficient  ability  and  character  to  mak(>  the  experience  he  has 
gamed  valuable  to  the  country,  could  it  be  n-tained  in  a  place 

v„„'"^'f^"  Y"""  ^'T  ''''■''*'''^  *"  *•""  "°"«''  «f  Reprosontativos  within  three 
year,  from  Ins  pn..s,d.-n,..v.  an.l  th.r..  b..,ame  for  «.v.-ntoe„  y.-arsThe  fearle« 
and  orm.da!,l..  a.lvo.at..  of  what  n.ay  be  called  the  natioualTh^^rVof  Z 
Coustitutiou  against  the  slaveholdenj.  »"""»•  ineory  oi  the 
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where  he  might  turn  it  to  account.  They  managed  things  better 
at  Rome,  gathering  into  their  Senate  all  th.>  fame  and  expe- 
rience, all  the  wisdom  and  skill,  of  those  who  had  ruled  and 
fought  as  consuls  and  pnrtors  at  home  and  abroad. 

We  may  now  answer  the  question  from  which  we  started. 
Great  men  have  not  often  be<>n  chosen  Presidents,  first  l)ecau.se 
great  men  are  rare  in  politics  ;  secondly,  Ix^eause  the  method  of 
choice  may  not  l)ring  them  to  the  top  ;  thirrM  •,  because  they  are 
not,  in  quiet  times,  absolutely  needed.  L<>t  us  close  by  observing 
that  the  Presidents,  regarded  historically,  fall  into  thre<>  periods 
the  second  inferior  to  the  first,  the  third  rather  Ijetter  than  the 
second. 

Down  till  the  election  of  Andrew  Jackson  in  1828,  all  the 
Presidents  had  betm  statesmen  in  the  Europ<>an  sense  of  the 
word,  men  of  education,  of  administrative  experience,  of  a  cer- 
tain largeness  of  view  an<l  dignity  of  character.     All  except  the 
first  two  had  served  in  the  great  office  of  secretary  of  state  ;  all 
were  known  to  the  nation  from  the  part  they  had  played.  '  In 
the  second  period,  from  Jackson  till  the  outbreak  of  the  Civil 
War  in  1861,  the  Presidents  were  either  mere  politicians,  such  as 
Van  Buren,  Polk,  or  Buchanan,  or  else  .successful  soldiers,'  such  as 
Harrison  or  Taylor,  whom  their  party  found  useful  as  figure- 
heads.    They  were  intellectual  pigmies  beside  the  real  leaders 
of  that  generation  —  Clay,   Calhoun,   and   Webster.     A   new 
series  begins  with  Lincoln  in  1861.     He  and  (lene.al  (^.rant,  his 
successor,  who  cover  sixteen  years  J)etween  them,  l)elong  to  the 
history  of  the  world.     Even  the  less  distinguished  Presidents 
of  this  period  contrast  favourably  with  the  Polks  and  Pierces  of 
the  days  })efore  the  war,  if  they  are  not,  like  the  early  Presi- 
dents, the  first  men  of  the  country.     If  we  compare  the^wenty 
Presidents  who   were    elected    to   office    l)etwe(m     1780    and 
1900  with  the  twenty  English  prime  ministers  of  the  same 
period,  there  are  but  six  of  the  latter,  and  at  lea.st  eight  of  the 
former  whom  hi.story  calls  personally  insignificant,  while  only 
Washington,  Jefferson,  Lincoln,  and  Grant  can  claim  to  Ijelong 
to  a  front  rank  represented  in  the  English  list  l)y  seven  or  possibly 
eight  names.''    It  would  seem  that  the  natural  .selection  of  the 

rh^r-^flTK  I''""''"  ^^  something  of  both  politician  and  soldier,  a  »trong 
J  ^u  *  narrow  and  uncultivated  intolleot 

The  American  average  would  bo  further  l(,wer.Kl  were  we  to  reckon  in  the 
four  V.ce-Pre«dent«  who.  down  to  1900.  succeeded  on  the  death  of  the  ^I.i! 
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English  parliamentary  system,  even  as  modified  by  the  aris- 
tocratic habits  of  that  country,  had  more  tendency  to  bring  the 
highest  gifts  to  the  highest  place  than  the  more  artificial  selection 
of  America. 


dont.  Yot  thp  Engliiih  system  dops  not  always  spcuro  tnnn  ppraonally  Pinincnt. 
Addinitton,  Pprr<-val,  and  I^ord  Goderiph  arc  no  bf-ttpr  than  Tyler  or  Fillmore, 
which  is  sayinR  "'.Up  pnough. 

Of  Presidpnts  sinpp  1000  it  ia  not  yet  time  to  speak. 


B, 


CHAPTER  IX 


THK    CAHINKT 


There  is  in  tin;  Kovcmrru  iit  of  the  Unitnl  States  no  such 
thing  as  a  Cabinet  in  the  KngHsli  sense  of  the  term.  But  I 
use  th«,'  term,  not  only  because  it  is  current  in  America  to  de- 
scrilK'  the  chi«'f  ministers  of  the  President,  but  also  because  it 
calls  attention  to  the  remarkable  difference  which  exists  b<'tween 
the  great  officers  of  State  in  America  and  the  similar  officers  in 
the  free  countries  of  Europe. 

Almost  the  only  reference  in  the  Constitution  to  the  minis- 
ters of  the  President  is  that  contained  in  the  power  given  him 
to  "refiuire  the  opinion  in  writing  of  the  principal  officer  in 
each  of  the  executive  flepartmt  nts  upon  any  subject  relating  to 
the  duties  of  their  respective  offices."  All  these  departments 
have  been  created  by  Acts  of  Congress.  Washington  began 
in  1789  with  four  only,  at  the  head  of  whom  were  the  following 
four  officials :  — 

Secretary  of  State. 
Secretary  of  the  Treasury. 
Secretary  of  War. 
Attomey-Ceneral. 

In  1798  there  was  a'lded  a  Secretary  of  the  Navy,  in  1829  a 
Postmaster-General,'  in  1^0  a  Secretary  of  the  Interior,  in 
1888  a  Secretary  of  Agriculture,  in  1903  a  Secretary  of  Com- 
merce and  Labour,  and  in  1913  a  Secretary  of  Labour. 

These  ten  now  make  up  what  is  called  the  Cabinet.^  Each 
receives  a  salary  of  §12,000  (£24(X)).     All  are  appointed  by 

'  The  postnuisttr-(?(neral  had  been  previously  dccnicd  a  sulx>rdinate  in  the 
Treasurj-  department,  althoueh  the  offif-e  was  organized  \>y  .\rt  of  Conwesa  in 
1794  ;  he  has  tx-en  helil  to  Wodk  to  the  eabinet  sinre  Jack.ion  in  1829  invited 
him  t'.!  !';>hinet  meftin^s. 

'  There  is  also  an  Interstate  Commer'-e  Coniniission,  with  large  powers  over 
railways,  ereated  in  Febniary  \^f>7  by  .\rt  of  CVinRress ;  and  a  Civil  Service 
Commission  ereated  in  1S.S.J.  The  Fisheries  C'ommis.sion,  the  f'ensus,  and  the 
Coast  Survey  beliiu);  to  the  Department  of  Commerre,  Eduration  to  the  Depart- 
ment of  the  Interior.  Immigration  to  thi-  Department  of  Lafior. 
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the  President,  subject  to  the  consent  of  the  Senate  (which  la 
practically  never  refused),  and  may  be  removed  by  the  Presi- 
dent alone.  Nothing  marks  them  off  from  any  other  officials 
who  might  be  placed  in  charge  of  a  department  pvcopt  that 
they  are  summoned  by  tlu;  President  to  his  private  ?o  ,ncil. 

None  of  them  can  vote  in  Congress,  Art.  xi.  §  6  of  the  Con- 
stitution providing  that  "  no  person  hokUng  any  office  under 
the  Unitwi  States  shall  be  a  member  of  either  House  during 
his  continuance  in  office." 

This  restriction  was  intended  to  prevent  the  President  not 
merely  from  winning  over  individual  members  of  Congress  by 
the  allurements  of  office,  but  also  from  making  his  ministers 
agents  in  corrupting  or  unduly  influencing  the  representatives 
of  the  people,  as  (ieorge  III.  and  his  ministers  corrupted  the 
English  Parliament.  There  is  a  passage  in  the  Federalist 
(Letter  xl.)  which  speaks  of  "  Great  Britain,  where  so  great  a 
proportion  of  the  mi'mbers  are  elected  by  so  small  a  propor- 
tion of  the  people,  where  the  electors  are  so  corrupted  by  the 
:.  ^prescntatives,  and  the  representatives  so  corrupted  by  the 
'  ro^vn."  The  Fathers  of  the  Constitution  were  so  resolved  to 
avert  this  latter  form  of  corruption  that  they  included  in  their 
instrument  the  provision  just  mentioned.  Its  wisdom  has 
sometimes  been  questioned.  But  it  deserves  to  be  noticed  that 
the  Constitution  contains  nothing  to  prevent  ministers  from 
being  present  in  either  House  of  Congress  and  addressing  it,*  as 
the  ministers  of  th(>  King  of  Italy  or  of  th<;  French  President 
may  do  in  either  chamber  of  Italy  or  France.^  It  is  absolutely 
silent  on  the  subject  of  communications  between  officials  (other 
than  the  President)  ai;d  the  representatives  of  the  people. 

The  Presiden<^  .  the  amplest  range  of  choice  for  his  min- 
isters.    He  usua.-^    .orms  an  entirely  new  cabinet  when  he 


t 


i 


'  In  February  1881  a  oommittep  of  oight  sonators  unanimously  reported  in 
favour  of  a  plan  to  Kive  scats  (of  course  without  the  right  to  vote)  in  both 
Houses  of  Congress  to  cabinet  ministers,  they  to  attend  on  alternate  days  in 
the  Senate  and  in  the  House.  The  Committee'  reconmK  nded  that  the  necessary 
modification  in  the  rules  should  be  made,  adding  that  they  had  no  doubt  of 
the  constitutionality  of  the  proposal.  Nothing  has  so  far  been  done  to  carry 
out  this  report.  Congress  does  not  like  the  irle.a.  yet  the  advantages  to  Con- 
gress itself  are  obvious,  for  it  would  secure  opportunities  of  questioning 
ministers.  In  Switzerland  the  Federal  Councillors  habitually  appear  and  speak 
in  both  Houses,  although  memlx>rs  of  neither. 

>  The  Italian  ministers  usually  are  members  of  one  or  other  House.  Of 
course  they  vote  only  in  the  Houst?  to  which  they  have  been  chosen. 
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rntcrs  offi(!c,  cvrn  if  In-  ImIoiiks  to  tli<'  same  party  as  his  pnd- 
fccssor.  Ho  cat!  and  sometimes  does  take  men  who  not  only 
have  never  sat  in  ConRress,  f,nt  have  not  figured  in  politics 
at  all,  who  may  never  liave  sat  m  a  State  legislature  nor  held 
the  humblest  (jffi(;e.'  (Jenerally,  of  course,  tlie  persons  chosen 
have  already  made  for  themselves  a  [K)sition  of  at  least  local 
importance.  Often  they  are  tliose  to  whom  the  new  Presi- 
dent owes  his  election,  or  to  whose  influence  with  th(>  party 
he  looks  for  support  in  his  policy.  Sometimes  they  have 
been  his  rno.st  prominent  competitors  for  the  party  nomina- 
tions. Thus  Mr.  Lincoln  in  1800  appointed  Mr.  Seward  and 
Mr.  Chase  to  be  his  secretary  of  stat(>  and  secretary  of  the 
trea.sury  respectively,  they  fxing  the  two  men  who  had  come 
next  after  him  in  the  .selection  by  the  Republican  party  of  a 
presidential  candidate. 

The  niost  dignified  place  in  the  cabinet  is  that  of  the  Secre- 
tary of  State.     It  is  the  great  prize  often  bestowed  on  the  man 
to  whom  the  Pn'.sident  is  chiefly  indebted  for  his  election,  or 
at  any  rate  on  one  of  the  leaders  of  the  party.     In  early  days, 
it  was  regarded  as  the  stepping-stone  to  the  presidency.     Jef- 
ferson, Madi-son,  Monroe,  J.  Q.  Adams,  and  Van  Buren,  had  all 
served  as  secretaries  to  preceding  presidents.     The  conduct  of 
foreign  affairs  is  the  chief  duty  of  the  State  department :    its 
head  has  therefore  a  larger  stage  to  play  on  than  any  other  minis- 
ter, and  more  chances  of  fame.     His  personal  importance  is  all 
the  greater  because  the  President  is  usually  so  much  ab.sorlxd 
by  questions  of  patronage  as  to  be  ftjrced  to  leave  the  secretary 
to  his  own  d<-vices.     Hence  the  foreign  policy  of  tlie  adminis- 
tration IS  practically  that  of  the  secretary,  excepl  so  far  as  the 
hitter  IS  controlled  by  the  Senate.     Tlie  State  department  has 
also  the  charge  of  the  great  .s<"al  of  the  L'nited  States,  keeps 
the  archives,  publishes  the  statutes,  anrl  of  course  in.structs 
and  controls  i  he  diplomatic  and  consular  services.     It  has  some- 
times been  said  of  a  President  that  he  is  rulefl,  or  as  the  Ameri- 
cans e.xpre.ss  it,   "run,"   by  his  secretary;    but   this  happens 
only  when  the  .secretary  is  the  stronger  man,  aiul  in  the  same 
way  It  has  been  said  of  Presidents  before  now  that  they  were 
hke  sultans,  ruled  by  their  wves.  or  by  their  boon  companions! 
The  Secretary  of  the  Treasury  is  minister  of  finance.     His 

of  \f?°x  IT  T^'^'r  "^  •^''■-  ""'•"■■^"■■^  '■='^'if"t.  f 'rni.  .1  in  1S89,  aad  only  two 
01  Mr.  Taft  s  cabinet,  formed  m  1909,  had  ever  sat  in  Congreaa. 
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function  was  of  the  utmost  importanco  at  the  IwRinning  of  tho 
government,  when  a  national  system  of  finance  had  to  be  built 
up  and  the  Fe<leral  (iovemm<'nt  ri'seued  from  its  grave  embar- 
rassments. Hamilton,  who  then  held  the  officre,  effecti'd  lM)th  ; 
and  the  work  of  (lallatin,  who  served  under  Jefr<»rson,  was 
scarcely  less  important.  During  the  War  of  Secession,  it  Iw- 
came  again  powerful,  owing  to  the  enormous  loans  contracted 
and  the  quantities  of  paper  money  issued,  and  it  remains  so 
now,  because  it  has  the  management  (so  far  as  Congress  per- 
mits) of  the  currency  and  the  national  debt.  The  secretary 
has,  however,  by  no  means  the  same  rangi>  of  airtion  as  a  finance; 
minister  in  European  countries,  for  as  he  is  exclud(>d  from 
Congress,  although  he  regularly  reports  to  it,  he  has  nothing 
directly  to  do  with  the  imposition  of  taxes,  and  very  little  with 
th'^  appropriation  of  revenue  to  the  various  burdens  of  the 
State.  > 

The  Secretary  of  the  Interior  is  far  from  being  the  omni- 
present power  which  a  minister  of  the  interior  is  in  France  or 
Italy,  or  even  a  Home  Secretary  in  England,  since  nearly  all  the 
functions  which  these  officials  discharge  belong  in  America  to 
the  State  governments  or  to  the  organs  of  local  government. 
He  is  chiefly  occupied  in  the  management  of  the  public  lands, 
still  of  immense  value,  despite  the  lavish  grants  made  to  rail- 
way companies,  and  \vith  the  conduct  of  Indian  affairs,  a  trouble- 
some and  unsatisfactory  department,  which  was  long  a  reproach 
to  the  United  States,  and  may  from  time  to  time  again  become  so, 
till  the  Indians  them.selves  disappear  or  have  been  civilized. 
Patents  and  p.<n.«'ons,  the  latter  a  source  of  great  expense  and 
abuse,  also  bei  in"  to  his  province,  as  do  the  meteorological  office, 
th(»  geological  survey,  and  the  reclamation  office. 

The  duties  of  th(>  S(>cretaries  of  War,  of  the  Navy,^  of  Agri- 
culture, of  Commerce,  of  Labour,  and  of  the  Postmaster-Gen- 
eral may  be  gathered  from  their  names.  But  the  Attorney-General 
is  sufficiently  different  from  his  English  prototype*  to  need  a  word 
of  explanation.  He  is  not  only  puljlic  prosecutor  and  standing 
counsel  fc-  '\e  United  States,  but  also  to  some  extent  what  is 
called  on  the  European  continent  a  minister  of  justice.     He  has 

'  See  post,  Chapter  XVII.  (ConRrpssional  Finance),  where  it  will  be  shown 
that  the  chairmen  of  the  committees  of  Ways  and  Means  and  of  Appropria- 
tions are  practir  'Uy  additional  ministers  of  finance. 

'  For  a  statement  of  the  forces  of  the  United  States  and  their  cost,  see  note 
at  end  of  this  chapter. 
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a  Rrncml  ovrrsiKlit  it  curj  lianlly  he  (1( •scribed  jis  a  control  — 
of  the  Federal  jiidiciai  departments,  and  esjieeially  of  tlie  prose- 
cuting officers  ca''e<i  district  attorneys,  and  executive  court  offi- 
cers, calle<l  United  Sta.es  marshals.  He  is  the  icKai  adviser 
of  tho  Pri'sident  in  tiiose  delicate  (juestions,  rwcessarily  fre- 
quent  under   the   Constitution   of   tlie    I'nitcd   States,    which 


arise  as  to  the  limits  of  th 


o  ine  nmits  ot  the  executive  power  and  tJie  relations 
of  Federal  to  Stat.-  auth(»rity,  and  Kenerally  in  all  legal  mat- 
ters. His  opinions  are  fre(|uently  puhlished  ofHcially,  as  a 
justification  of  the  President's  coiuhict,  and  an  indication  of 
the  view  which  the  executive  takes  of  its  legal  position  and 
duties  in  a  pending  matter.'  Some  of  them  have  indeed  a 
quasi-judicial  authority,  for  whrn  a  department  requests  his 
opinion  on  aqur-stion  of  law,  as  for  instancj-,  regarding  the  inter- 
pretation of  a  statut<',  that  opinion  is  deemed  authoritative  for 
the  officials,  although,  of  course,  a  judgment  of  a  Federal  Court 
would  upset  it.  His  p^jwer  to  institute  or  abstain  from  institut- 
ing prosecutions  under  Federal  Acts  is  also  a  funi-tion  of  much 
moment.  The  attorney-general  is  always  a  lawyer  of  eminence, 
though  not  necessarily  in  the  front  rank  of  tlie  profession,  for 
political  considerations  liave  much  to  do  with  determining  the 
President's  choice.^ 

The  creation  of  the  Departments  of  Commerce  and  of  Labour 
was  an  evidence  of  that  extension  of  the  functions  of  government 
into  new  fields  which  is  no  less  remarkable  in  the  Cnited  States 
than  it  is  in  Europe.  Among  tlie  duties  of  the  former  are  the 
supervision  of  corporatirms  (other  than  railroads)  doing  intf^r- 
state  business,  lighthouses,  the  coast  and  geodetic  survey,  mer- 
chant shipping,  the  census,  and  trade  statistics.  The  latter 
has  within  its  sphere  the  administration  of  ihe  immigration  laws. 

It  will  be  observed  that  from  this  list  fif  ministerial  offices 
several  are  wanting  which  exist  in  Eirope.  Thus  there  is  no 
minister  of  education,  because  that  department  of  business 
belongs  to  the  several  States  :  >   uo  minister  of  public  worship, 

'  Another  variance  from  the  praftirr-  of  Eneland.  wh<Tf  the  r)|,iiiif)n.H  of  tho 
law  officers  of  the  Crown  are  always  treatcil  a.s  r-onfiflcntial. 

=  The  .'vjlicitor-General  i.s  a  .<ort  of  a-.-i7^fant  to  the-  attorney,  ari'l  not  (a«  in 
Enftland)  a  colleaifue. 

'There  was  established  by  Acts  of  IsHT  ami  ls<5'>  a  Bureau  of  Ivluration, 
attached  to  the  department  of  the  Interior,  hut  its  function  is  only  to  collect 
and  diffuse  information  on  educational  subject.s.  This  it  docs  with  assiduity 
and  success. 
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because  the  United  States  ( Jovenunent  has  nothiriR  f(>  do  with 
any  particular  fonn  of  religion  ;  no  minister  of  public  works,  he- 
cause  grants  made  for  this  purpose  come  direct  from  ConRress 
without  the  intervention  of  the  executive,  and  are  api>lied  as 
Congress  directs.'     Neither  was  there,  till  the  Philippine  Isles 
and  Puerto  Rico  were  acquired,  any  ( 'olonial  Office.     Since  that 
date  (1899)  a  Bureau  of  Insular  Affairs  has  l)e<>n  establisjjed, 
and  placed  under  the  War  department,  to  take  charge  of  these 
dependencies.     Much   of   the   work   which    in   Europe   would 
devolve  on  members  of  the  administration  falls  in  Ameri(ra  to 
committees  of  Congress,  especially  to  conunitt(>es  of  the  Hous(! 
of    Representatives.     This    happens    particularly    as    regards 
taxation,  pubHc  works,  and  the  management  of  the  Territori<'s, 
for  each  of  which  matters  there  exists  a  committee  in  both 
Houses.     Some  controversy  has  arisen  in  Washington  regarding 
the  respective  precedence  of  Cabinet  Ministers  and  of  Senators. 
The  point  is  naturally  of  more  importance  as  regards  the  wives 
of  the  claimants  than  as  regards  the  claimants  themselves. 

The  respective  positions  of  the  President  and  his  ministers 
are,  as  has  been  already  explained,  the  reverse  of  those  which 
exist  in  the  constitutional  monarchies  of  Europe.  There  the 
sovereign  is  irresponsil)le  and  the  minister  responsible  for  the 
acts  which  he  does  in  the  sovereign's  name.  In  America 
the  President  is  responsible  because  the  minister  is  nothing 
more  than  his  servant,  bound  to  obey  him,  and  independent 
of  Congress.  The  minister's  acts  are  ther(>fore  legally  the 
acts  of  the  President.  Nevertheless  the  minister  is  also  re- 
sponsible and  liable  to  impeachment  for  offenc(>s  committed 
in  the  discharge  of  his  duties.  The  qu(>stion  whether  he  is, 
as  in  England,  impeachable  for  giving  bad  advice  to  the  head 
of  the  State  has  never  arisen,  but  upon  the  general  theory  of 
the  Constitution  it  would  rather  seem  that  he  is  not,  unless  of 
course  his  bad  counsel  should  amount  to  a  conspiracy  witli  the 
President  to  commit  an  impeachable  ofTence.  In  France  the 
responsibility  of  the  President's  mini'  ters  does  not  in  theory 

'  Money  voted  for  river  and  harbour  improvements  is  voted  in  sums  appro- 
priated to  each  particular  pi.-c-  „f  worii.  'l-fu-  worlc  is  supervised  by  offirera 
of  the  Engineer  corps  of  the  Inited  States  army,  under  the  Renersil  direction 
of  the  War  department.  Public  buildincs  are  erected  under  the  direction  of 
an  official  called  the  supervisinR  architect,  who  is  attached  to  the  Treasury 
department.  The  Weather  bureau  belonRs  to  the  Department  of  ARriculture, 
as  do  the  bureau  of  chemistry  and  the  administration  of  the  Pure  Food  laws. 
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I'xchid..  t,h(.  r.'8iK)riHil)ility  „f  f|„.  President   liiin.s,lf,  ultl 


practically  it  makes  a  Kreut  diir. . 
liHh  Oown,  a(;t.s  tluoiiKh  minist 
in  thj'  ('hainlMT. 
So  niucli  for  tlie  iiiiriisters  fak 


lounh 
Vrerice,  heetnise  he,  |ik«>  the  Eiik- 


•  rs  sujjported  hy  a  majority 


-  ,      ,  .  •■"  >"  I)iiriitely.     It  remains  to 

consider  how  an  American  Administration  works  as  a  whole 
thiH  beinK  m  lMiro|.e  the  most  peculiar  and  siRnificant  f.-ature 
of  th«'  parliamentary  or  so-called  "<-al)inet"  systini. 

In  America  the  Administration  (hxs  not  work  as  a  whole 
It  18  not  a  whole.  It  is  a  Kro.ip  of  rxrsons,  ,  ach  individually 
dependent  on  and  answerahle  to  the  I'n  sident,  hut  with  no 
joint  iHjhcy,  m   collective  n  sponsihility.' 

When  the  (  onstitution  was  estahlishc d,  and  CeorRe  Wa^h- 
itiKton  chosen  lirst  Pr.si.lent  under  it.  it  was  int.nded  that  the 
President  should  b.-  outsid,.  and  ahov.-  party,  iu.d  th.'  method 
of  choosing  him  l,y  electors  was  contrived  with  this  very  view 
Washington  belonged  to  no  party,  nor  indeed,  thougli  divfrg- 
ing  tendencies  were  already  maniff.st,  had  parties  yet  begun  to 
<'Xist.     There    was    tlunfore   no    reason    why   he   should    not 
select  his  ministers  from  all  s(  ctions  of  opinion.     As  he  was 
responsible  to  the  nation  and  not  to  a  majority  in  Congress  he 
was  not  bound  to  choose  persons  who  agreed  with  the  majority 
m  Congress.     As  he,  and  not  the  ministry,  was  n  sponsible  for 
<-m-utive  acts  done,  he  had  to  consider,  not  the  opinions  or 
alfiliations  ot  his  servants,  but  their  cai)acitv  and  integrity  only 
Washington    chose    as    secretary    of    state    Thomas    Jefferson 
already  famous  as  the.  chief  draftsman  of  the;  Declaration  e,f 
Independence,     and    as    attorney-general    une)ther    Virginian 
Mmund  Randolph,  both  me-n  of  e.xtrenie-  eleniocratic   le-anings' 
disposed   to   restrict   the   action    of    th,.   Federal   Covernme-nt 
within  narrow  limits.     For  se-cretary  of  the-  tre asury  he  sele cted 
Alexander  Hamilton  of  New  York,  anel  for  se  cre-tary  of  war 
Henry   Knox   of   Massachusetts.     Hamilton   was   by   far  the' 
ablest  man  among  thejse'  who  so<m  came'  tej  fcjrm  the  Fe'de-ralist 
party,  the  party  which  calle'd  for  a  strong  e'xecutive,  and  de'sire-d 

'adnlf?""^'"^  ^.'^'''"  "-"^"^'  ''"•'•^  "^  *^"-  ^r.--i,-l«.t  a,„!  !,i.,  <„u>ist,  ns  as  the 
an  2  !■■.";    "°*  ""  *'>'■  :«"V'T"n...nt.-  apparently  b..,.aus,.  h.  a.ul  ihev 

wh^nthl,  EnKland  Fifty  y.-ars  aeo  p,.„pU-  usually  .aid  "the  Ministry" 
Th..  ern?..r^r  T,  l^"  <^'"^""n"'''«"  I"  Fran,-  a..d  C.-mmny  Ministry  is 
t'xerit™  Goutemement  and  Regurung  denote    the    executive   qua 
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to  subordinate  the  States  to  the  central  authority.  He  soon 
iM'came  recognized  as  its  l(>a(ler.  Knox  was  of  the  same  way 
of  thinkinp;.  Dissi-nsions  presently  arose  l)etwe<>n  .h'fferson 
and  Hamilton,  endinK  in  open  hostility,  but  WashinRton  nv 
tained  them  Inrth  as  ministers  till  Jeflferson  retind  in  1794 
antl  Hamilton  in  1795,  The  st>cond  President,  John  Adams, 
kept  on  the  ministers  of  his  predecessors,  beinj?  in  accord  with 
their  opinions,  for  they  and  h(>  belonged  to  the  now  full-grown 
Federalist  party.  But  In'fore  he  (juitted  office  he  had  quar- 
relhnl  with  most  of  them,  having  iakvn  important  steps  with- 
out their  knowledge  and  against  their  wislns.  Jefferson,  the 
third  President,  was  a  thorough-going  party  leader,  who  natu- 
rally chose  his  ministers  from  his  own  political  adherents.  As 
all  subsequent  Presidents  have  been  seated  by  one  or  other 
party,  all  have  felt  liound  to  appoint  a  party  cabinet  though 
not  necessarily  one  of  strong  party  men.  Their  party  expects 
it ;  and  they  prefer  to  be  advised  by  people  of  their  own  way 
of  thinking. 

So  far,  an  American  cabinet  resembles  a  British  one.  It  is 
composed  of  members  of  one  party,  if  not  of  prominent  party 
leatlers.  But  now  mark  the  diflferenc(>s.  The  parliamentary 
system  of  England  and  of  those  countries  which  like  Belgium, 
Italy,  and  the  self-governing  British  colonies,  have  more  or  less 
mode II  d  themselves  upon  England,  rests  on  feur  principles. 

The  head  of  the  executive  is  irresponsible.  Responsibility 
attaches  to  the  cabinet,  i.e.  to  the  body  of  ministers  who  ad- 
visi>  him,  so  that  if  he  errs,  it  is  through  their  fault ;  they  suffer 
and  he  escapes.  The  ministers  cannot  allege,  as  a  defence 
for  any  act  of  theirs,  the  commanil  of  the  (Vown.  If  the 
Cro\vn  gives  them  an  order  of  which  they  disapprove,  they  ought 
to  resign. 

The  ministers  sit  in  the  legislature,  practically  forming  in 
England,  as  has  been  observed  by  Bagehot,  the  most  acute 
of  English  constitutional  \vriters,  a  committee  of  the  legislature, 
chosen  by  the  majority  for  the  time  being. 

The  ministers  are  accountable  to  the  legislature,  and  must 
resign  office  '  as  soon  as  they  lose  its  confidence. 


'  In  luiRland  and  sonio  other  rountrios  (e.g.  the  self-KovpminR  British  polo- 
Hws)  they  have  the  ultiTimtivc  of  dissolvinR  Parliament,  subject  to  a  somewhat 
undefined,  hut  not  wholly  extinet,  right  of  the  Crown  or  the  Covernor  to  refuse 
a  dissolution  in  certain  eases. 
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The  ministpw  arr  jointly  as  well  a.s  w^vrrallv  lial)l(>  for  th.ir 
actH:  i.e  tho  hlmnv  of  an  m-t  done  l.y  any  of  thrni  fulls 
on  the  whole,  (.ahin.'t,  unless  one  of  them  ,h<,os<.s  to  take  it 
ontiroly  on  himsc-lf  and  rrtirr  from  officr.     Tln-ir  rcsix.nsihilitv 

18  collective.  • 

None  of  these  principles  holds  true  in  Anierica.  The  Presi- 
dent 18  personally  resinmsihle  for  his  acts,  not  in.imi  to  Con- 
gros«,  but  to  tlH.  people,  l,y  whom  he  is  eJiosen.  No  means 
exi8t  of  enforcing  this  responsibility,  excpt  by  imp.achm.nt 

8tnct<Kl,  this  18  no  serious  ,.vil.     He  cannot  avoid  resr)onsibiIity 
by  alleging  the  advic  of  his  minist.Ts,  for  he  im-d  not  follow 
It,  and  they  are  lK)und  to  ob,.y  him  or  retire.     Th..  ministers 
do  not  8it  in  (ongress.     They  an.  not  accountable  to  it,  but  to 
the  President,  their  master.     It  may  r(.qu(.st  their  attendance. 
before  a  committee,  as  it  may  require  th<.  attendance  of  any 
other  witness,  but  thc.y  hav(.  no  opportunity  of  expo."    :,,«  and 
justifying  to  C^ongresH  as  a  whole  their  own,  or  i.      '  their 
master's,  policy.     H<.nc(.  an  adverse  vot(.  of  Congress    oes  not 
affect  their  or  his  position.     If  th,.y  propose  to  take  a  sfn 
which  reqmres  money,  and  Congress  n.fuses  th(.  requisite  ap- 
propriation, th«.  st(.p  cannot  b(.  takf.n.     But  a  dozen  vot(.s  of 
censure  will  neither  compc'l  th(.m  to  resign  nor  ol)liKe  the  Presi- 
dent to  pause  in  any  line  of  conduct  which  is  within  his  con- 
stitutional  rights.     This,  howver  Strang.,  it   may  se,  ni   to  a 
t-uropean,   is  a  ne-cessary  conscfiuence  of  the  fact   that   th.. 
President,  and  by  consequenc..  his  cabin.'t,  do  not  .leriv..  th.ir 
authority   from   Congr..ss.     Suppose-  (as   l).f,.ll    in    1S78  •>)  a 
Repubhcan    President,  with   u   De.no.Tatic  maj..ritv   in   b.,th 
Houses  of  Congress.     The  Pr.-sid,.nt,  unl.-ss  of  ....urs.^  }„.  is  .-on- 
vmced  that  the  nation  has  .•luinge.l  its  min.l  sin.-e  it   .l.'ct.'.l 
him,  is  morally  IkjuiuI  to  f..il,nv  out  the  p.,licv  which  J,,-  pro- 

must  be  held  in  el..cting  him  t..  hav..  approv..!.  That  poli.v 
IS,  however,  oppos(.d  to  th..  vi.'ws  of  the  pn-s.-nt  majority  of 
Congress.  They  are  right  to  ch<-ck  him  as  far  as  th.'v  can.  H.. 
IS  nght  to  follow  out  his  oxvn  views  and  priiuiplrs  in  spit,, 
of  them  so  far  as  the  Constitution  and  the  funds  at  his  disposal 
permit.  A  deadlock  may  follow.  But  deadlocks  may  happen 
under  any  system,  except  that  of  an  omnipotent  sov.-r.ign,  b.- 
ne  a  man  or  an  assembly,  the  risk  of  deadlocks  being  indeed  the 
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price  which  a  nation  pays  fur  the  Hafiftuard  of  conHtitutional 
chocks. 

In  this  state  of  things  one  cannot  profXTly  talk  of  the  cabinet 
apart  from  the  I*rcsi(l<'nt.  An  AnuTican  administration  re- 
sembles not  so  mnch  the  cai)inetH  of  Kngiand  and  Franc<>  as  the 
gnxip  of  minist<'rs  who  surround  tlie  Czar  or  the  Sultan,  or  who 
execute<l  the  bidding  of  a  itoinan  emiKTor  like  ( 'onstantim*  or 
Justinian.  Such  niinist<'rs  are  si'vi-rally  n's|K)nsible  to  tlieu 
master,  and  are  s(>verally  calKni  in  to  counsel  him,  but  they 
have  not  wM-t'ssarily  any  relations  with  one  another,  nor  any 
duty  of  coll<H'tive  action.  So  whih^  the  President  commits 
each  department  to  the  minister  whom  the  law  provitles,  and 
may  if  he  chooses  leav(»  it  altogether  to  that  minister,  the  ex- 
ecutive acts  done  are  his  owni  acts,  by  which  the  country  will 
judge  him  ;  and  still  more  is  his  policy  as  a  whole  his  own  policy, 
and  not  the  policy  of  his  ministt;rs  takt;n  together.'  The  min- 
isters meet  in  council  (often  twice  every  week  while  Congress 
is  sitting),  but  may  not  have  much  to  settle  when  they  meet, 
since  they  have  no  parliamentary  tactics  to  contrive,  few  l)ills 
to  prepare,  few  prol)lems  of  foreign  ix)licy  to  discuss.  They 
are  not  a  government,  as  Europeans  understand  the  term  ;  they 
are  a  group  of  heads  of  departments,  whom  the  chief,  though  lie 
usually  consults  them  septtrat<'ly,  often  finds  it  useful  to  bring 
together  in  one  room  for  a  talk  aixnit  jiolitics,  including  appoint- 
ments, or  to  settle  sonje  administrative  question  which  lies  on 
the  borderland  l)etwe<>n  the  provinces  of  two  ministers.  A 
significant  illustration  of  the  contrast  Intween  the  English  and 
American  systems  may  Ik'  found  in  the  fact  that  whereas  an 
English  monarch  has  never  (since  Queen  Anne's  time)  sat  in  his 
own  cabinet,  l)ecause  if  he  did  he  would  Ik*  deemed  accountable 
for  its  decisions,  an  American  Prt'sident  always  does,  l)ecause 
he  is  accountable,  and  really  needs  advice  to  help  him,  not  to 
shield  him.- 

The  so-called  cabinet  is  unkmnvn  to  .  'e  statutes  as  well  as 
to  ♦he  Constitution  of  the  Tnited  States.  So  is  the  English 
cabinet  unknown  to  the  law  of  England.  But  then  the  English 
cabinet  is  a  part,  is,  in  fact,  a  committee,  though  no  doubt 

'  Lincoln  decided  on  his  emancipation  proclamation  without  consulting  his 
cabinet,  although  he  read  the  draft  of  it  to  them  for  "riticism. 

'  Another  illustration  of  the  contrast  may  be  found  in  the  fact  that  when 
the  head  of  a  department  is  absent  from  Washington  the  under  secretary  of 
the  department  ia  often  asked  to  replace  him  in  the  cabinet  council. 
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an  .rif«,rmul  cinrnitt...,  of  u  k.Jy  hh  „M  us  Parliament  it*lf,  th,- 
Pnvy  (  ounni    or  Curia  H.uis.     Of  th.  an.i.nt  institutioas  o^ 
fcnKland   whi,.|,   r,.a,)|H.ar  ii.  tli..  (ousfif„tiou  of  the   VmUnl 
States,  ti...  I'nvy  (ou.u-ii  is  „of  one.'     It  ,„ay  have  «..„„.<  U 
the     onventioM  ..f  1787  to    !«•  already  ol..s.,h.te.     Kvnx  in  Knu- 
lan.  It  was  then  .ilrea.ly  a  l..|ate<|  survival  fron.  an  earlier  onler 
of  thniKs,  ami  now  it  liv<..s  ou  only  in  its  c.munitt.vs,  thr,,.  of 
wlueh    the  MoanI  <.f  Trade,  the  lioanl  of  K.lueation   and  t  u- 
AKHc-tdtura   de,,art«,ent.  s^Tve  as  hranehes  of  the  adn.inistra- 
tion,  on,.,  the  .lu,he.al  (  onunitt.-e.  is  a  law  .-ourt.  and  one,  il... 
(  almiet    IS  the  virtual  executive  of  the  nation.^     Tlu-  franiers 
of  the  An.eri..an  Constitution  saw   its  unsuital.ilitv  to  tlx-ir 
c«,nd.tious.     It  was  non.inat<.,|.  while  with  them  a  eouneil  ,nust 
have  lH.;n  elective      Its  only  eff.-ct  would  have  Ikh-u  to  control 
the  I^^uh-nt,   .ut    .r  domestic  administration  control  apDean-d 
scarcely  ,H.,.d,.d,  u-    as,,  the   Fresi.lent  has  only  to  execute  the 
laws,  while  m  forema  affairs  and  appointments  the  .Senate  ,on- 
tro  s  him  already.     A  third  Uxly,  ov<.r  and  alK>ve  the  two  Hous<.s 
of  (  ongress,  was  in  fact  superfluous.     The  .S.nate  may  a,.p,'.ar 
to   hear  a  resemblance  to  the   EnRlish   Privy  Council  of  the 
8t>venteenth  century,  lH«cau.s«.  it  advi.ses  the  executive  in  certain 
matters;  hut  the«>  is  all  the  <lifference  in  the  world  lH.tw«.n 
iH'inK  a(  vised  by  those  whom  you  hav<.  yourself  chosen  and  those 
whom  election  by  others  forces  upon  you.     .So  it  happens  that 
the  relatioasof  the  Senate  and  the  Pn-si.lent  are  seldom  cordial 
much  less  confidential,  even  when  he  and  the  majoritv  of  the 
N-nat*;  l)elong  to  the  sanw  party,  lx'cau.s«.  the  .Senate 'and  the 
i'resident  are  rival  powers  jealous  of  one  another. 

an.l  th!;!''! '""""'""•  ^"^'"'r-  """<'»'•«  i"  the  original  (VH..stituti.,n  of  D.laware  • 
an.1  thm   were  in  many  Stat...s  ...nuuils  f„r  a.lvi.sir.K   tl..-    (;„v..r....r      Uh,^,.' 

.  a„u-.  \V.1«,„  wan  „ro,K,si,.K  that  tl...  ..x.-.-utiv.-  «houl,lt,n.is,  of  a  .".„;.  „.   ^   ' 

'   «■'"  M  whether  this  persor.  wa.  to  have  a  ......n-il.  .,,.1  an.swe  e     t  ,at      '• 

::^i:  Jl'^'l^;;::;;  '-TTl  ^'"•••'  ?[•<•"-  --•'-  ♦"  <•-•-  than  to  ^,r,..,Tul 

w  uld  m,,a^th  P  -^  T"'  '■•  '•'•..'■'"  «=""'""l'h  "^«"''l  that  eouneillor. 
^"o  .'i,""^'*"^  t*f  I'residenf «  re«,K)i..sil,ility.     (Se.-  ,„,.,^  (  hapter  XLI  ) 

^JJ.-T  three  of  thes..  are  formal,  the  fun.tions  hein^  ,li.srharKe,l  bv  a 
B  ..Kle  „„„.ster  wh.le  the  fal.i,...,,  thouuh  eo,„po«e,l  of  ,„e„.l.ers  of  the  Privv 
(  ..uueU.  u.  not  formally  eonatituted  as  a  eou.n.ittee  ^ 
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Note  on  Army  and  Navy 


The  army  and  navy  of  thr   United  States  have  greatly  increased  in  recent 
years. 

Nunibor  of  officers  and  men  in  the  army  was  in  1889 26,236 

In  1912  it  was       Officers  .     .  4,947 

Men  .    .     .        87,279 

The  cost  of  tlic  army  was  in  1889 »42,381,671 

In  1913  the  army  appropriations  reached $103,747,441 

In  the  navy  the  number  of  officers  and  men  was:  — 

In  18«) 9,831 

In  1913 ■.     57,178 

In  1889  there  were  six  fighting  ships  in  the  navy. 

In  1912  there  were  20H  fighting  ships  classified  as  follows:  — 

Battleships         29 

(Besides  nine  old  battleships) 

Cruisers,  First  class 15 

Second  class 3 

Third  class 14 

Gunboats 21 

Monitors       ...          10 

Destroyers 49 

Torpedo  boats 32 

Submarines 35 

In  1889  the  cost  of  the  aavy  was  *2o,767.348.19 ;  in  1918,  it  was  $123,220,707 


CHAPTER  X 


THE   SRNATR 

The  National  Logislaturc  of  the  United  Statos,  callod  Con- 
gress, consists  of  two  luHlies,  sufficiently  (lissiinilar  in  coinno- 
sition,  powers,  and  character  to  require  a  separate^  description 

Ihe  benate  consists  of  two  persons  from  each  Stat<',  who  must 
be  inhabitants  of  that  State,  and  at  least  thirty  years  of  age 
They  were  until  1913  elected  by  the  legislature  of  tiieir  State  for 
SIX  years,  but  are  now  under  the  seventeenth  amendment  to  the 
Constitution  elected   by  the   registered    yoters  of  the  State 
They  are  re-eligible.     One-third  retin.  eyery  two  y,>ars,  so  that 
the  vvhole  body  is  renew(>tl  in  a  period  of  six  years/the  old  mem- 
bers being  thus  at  any  giy-n  mom.'nt  twice'as  numerous  asthe 
new  members  elected  within  the  last  two  v«>ars.      \s  th.-n-  are 
now  forty-eight  States,  the  numlxT  of  s,.nators,  <,riginally  twenty- 
six,  IS  now  ninety-six.     This  great  and  u,.forese,,i  augm<.ntation 
must  be  borne  m  mmd  when  considering  th..  purpos,.s  for  which 
the  Senate  wa.s  created,  for  some  of  which  a  small  IxhIv  is  fitter 
taan  a  large  one.     As  there  now  remain  no  Territories  which 
can  l>e  formed  into  Stat.>s/  the  number  of  senators  will  not 
(unless,  indeed,  existing  Stat<-s  are  .liyid.-d)  rise  b.yond  nin.'ty- 
six      Ihis  IS  of  course  much  l)elow  the  pr(>s<Mit  nominal  strength 
of  the  Enghs^i  Hous,'  of  Lords-'  (abov  (iOO),  and  b,-low  that  of 
the  trench  Senate  (300),  and  the  Prussian  n(.rr<.nhaus      X,, 
si'nator  can  hold  any  office  under  the  Initcd  States.     The  Vice- 
President  of  the  Union  is  ex  officio  president  of  the  Senate,  but 
l>a.s  no  vote,  except  a  casting  vote  when  the  numbers  are  eouallv 
divided.     Failing  him  (if,  for  instancr,  he  dies,  or  fails  sick, 

is  hanily  likoly,  within  th.-  noar  nnur,/ i;;.  .hi!  lli-^'r  t■.'^;,;;^'u„    '',.,';"r 
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or  succeeds  to  the  presidency),  the  Senate  chooses  one  of  its 
number  to  be  president  pro  tempore.  His  authority  in  questions 
of  order  is  very  limited,  the  decision  of  sucii  questions  being 
held  to  belong  to  the  Senate  itself.' 

The  functions  of  the  Senate  fall  into  three  classes  —  legis- 
lative, executive,  and  jutlicial.^  Its  legislative  function  is  to 
pass,  along  with  the  House  of  Representatives,  bills  which 
become  Acts  of  Congress  on  the  assent  of  the  President,  or 
even  without  his  consent  if  passed  a  second  time  by  a  two- 
thirds  majority  of  each  House,  after  he  has  returned  them 
for  reconsideration.  Its  executive  functions  are  :  —  (a)  To  ap- 
provi'  or  disapprove  the  'Vesiilent's  nominations  of  Federal 
officers,  including  judges,  ministers  of  state,  and  ambassadors. 
(6)  To  approve,  by  a  majority  of  two-thirds  of  those  present, 
of  treaties  made  by  the  President  —  i.e.  if  less  than  two-thirds 
approve,  the  treaty  falls  to  the  ground.  Its  judicial  function 
is  to  sit  as  a  court  for  the  trial  of  impeachments  preferred  by 
the  House  of  Re])resentatives. 

The  most  conspicuous,  and  wl  at  was  at  one  time  deemed  the 
most  important  feature  of  the  Senate,  is  that  it  n'pnsents  the 
several  States  of  the  Union  as  separate  commonwealths,  and  is 
thus  an  essential  part  of  the  Federal  scheme.  Every  State,  be 
it  as  great  as  New  York  or  as  small  as  Delaware,  sends  two 
senators,  no  more  and  no  less.''  Tliis  arrangement  was  long 
resisted  by  the  delegates  of  the  larger  States  in  the  Conven- 
tion of    1787,    and  ultimately  ailopted  because  nothing  less 

'  The  powers  of  the  Lord  Chancellor  .us  Speaker  of  tin-  Knelish  House  of 
Lords  are  much  narrower  than  those  of  the  Speaker  in  the  House  of  f'onmions. 
It  is  worth  notice  that  as  the  Vice-President  is  not  chosen  \>y  the  Senate,  but 
by  the  p(H>ple,  iiikI  is  not  strictly  speaking  a  member  of  the  ,!enate,  so  the  Lord 
f  hanci'llor  is  not  chosen  to  preside  by  the  House  of  Lords,  but  by  the  sovereiKU, 
and  is  not  n<'cessarily  a  peer.  This,  howev<'r,  is  merely  a  coincidence,  and  not 
the  result  cf  a  wish  to  imitate  I'Iuk!  mil. 

2  To  avoid  prolixity.  I  do  not  set  forth  all  the  details  of  the  constitutional 
powers  and  duties  of  She  Hou.ses  of  Congress :  these  will  be  found  in  the  text 
of  the  Constitution  pri.itcd  in  the  .\ppendix. 

•  N'lsw  York  is  twice  a*  lart?e  as  Scotland,  and  more  pop\ilous  than  Scotland 
and  Wales  taken  to'vf her.  Delaware  is  a  little  smaller  than  Norfolk,  with 
ibout  the  population  of  Dorsetshirt!,  It  is  therefore  as  if  Dorsetshire  had 
in  one  House  of  i  Urifish  legislature  as  nuich  weight  as  Scotland  and  Wales 
put  tosrether.  s  state  of  thisiL's  not  very  co!ifiinii;i!-lc  to  democnitif  theory. 
Nevada  has  now  a  population  estimated  at  a  little  over  X(),(KM),  but  is  as  powerful 
in  the  Senate  as  New  ^'ork.     Tliis  State,  which  largely  consists  of  burnt-out 

niiniuK  camps,  has  I n  really  a  sort  of  rotten  borough  for,  and  is  controlled  by, 

the  great  "silver  men." 
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would  reassure  the  smaller  States,  ^yhl^U^^^^Z'^^~^^,,^^ 
by  he  larger.  It  ,s  now  the  provision  o^  the  ConsSSn 
most  difficult  to  change,  for  "no  State  ean  Ik.  <leprive<  of  Tts 
equal  suffrage  in  the  S<.nate  without  its  consent  "  a  consent 
most  unlikely  to  be  given.  The.,  has  never,  in  point  of  S 
been  any  dmsion  of  interests  or  consequent  contests  l„.twe^n 
the  grea  States  and  the  small  ones.>  But  the  provision  To" 
the  equal  representation  of  all  States  had  the  in.portant  resuh 
of  making  the  s^ave-holding  party,  during  the  thirty  vears  wh    h 

H  oTh  .h  f  t^"'^  ^■'''  '''^''  '''  ^'-^^^^^  t*'*^  -r'-^of  •'^lavery 
11  order  that  by  creating  new  Slave  States  they  might  maintain 
.t  least  an  equality  in  the  Senate,  and  thereby  provvn  any 
legislation  hostile  to  slavery.  I't^vtni  an> 

The  plan  of  giving  representatives  to  the  States  as  common- 
wealths has  had  several   useful    results.     It   has   provideda 
basis  for  the  Senate  unlike  that  on  which  the  oth,'r  Hou.(>  of 
Congres.s  is  chosen.     Every  nation  which  has  f,        d  a  leci.la- 
turemth  two  houses  has   experienced  the  difficult .  of  d,. vising 
methods  of  choice  sufficiently  different  to  give  a  .li.stinct  ,  har- 
acter  to  each  house.     Italy  has  a  Senate  compo.sed  of  persons 
nominated  by  the  Crou-n.     The  Prussian  Hou,s<.  of  Lords  "s 
partly    nominated,    partly    hereditary,    paitiv    elective      The 
Spamsh  senators  are  partly    hereditary,  partly  official,  partly 
elective.     In  the  Germanic   Empire,  the  Federal  (oum-il  con- 
sists of  delegat^.s  of  the  several  kingdoms  and  principalities 
France  appoints  her  senators  by  indirect  election.     In  England 
he  non-spintual  memlx^rs  of  the  House  of  Lords  now  sit  bv 
hereditary  right  ;  an<l  those   who  pro,,os<.  to  reconstruct  that 
ancient  body  are  at  their  wits'   eu,l  to  <liscover  soiuv  plan  bv 
which  It  may  Ih«  strengthened,    and  made  practicaljv  uscf..| 
Without^  such  a  dire<-t  election  as  that  by  whi.-h  i.H.nlKTs  ur^ 
chosen  to  the  House  of  fommons.^-     The  American  plan,  which 
IS  Oder  than  any  of  those  in  use  .m  the  Euro|x>Hii  continent 
IS  also  Jjetter,  l)ecause  it  is  not  only  simple,  hut    natural,  ie 
grounded  on  and  consonant   with  the   political   con.litions  of 

..it  nnal  ^oI.^Pi,tlo,■  c,f  Nrw  l  ork  lu  I7SS.  —  Kili,,,'^  fuhates.  v„l.  li    •,    "13 

l^der  a  statute  of  1,S7C,.  two  „orsons  (now  four  porsot.s)  n.av  hr'airpoiintrd 
W  h  T;"-*u  '"  "^  ^"'^^"'  •^'^"™'-  "•*«•'  tho  dignity  of  haron  forli  o  The 
Tloc  cd  rj*/hX  fT"  -J">' horoditary  peoraKcs,  l,„t  only  a  ...rtuin  number  an' 
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Amrricu.  It  iirodiiccs  a  liody  which  is  both  atronR  in  itself  anri 
(liffcrcnt  in  its  collective  chanicter  from  the  more  popular  House. 

Till  19i;i,  it  also  constituted,  as  Hamilton  anticipated,  a  link 
between  the  State  (lovernments  and  the  National  (iovemment. 
It  is  a  part  of  the  latter,  but  its  members  derived  their  title  to  sit 
in  it  from  their  choice  by  State  legislatures.  In  one  respect  this 
connection  was  no  utnnixed  benefit,  for  it  helped  to  make  the 
national  parties  powerful,  and  their  strife  intense,  in  these 
last-named  bodies.  i<!very  vote  in  the  Senate  was  so  important 
t(»  the  great  parties  that  they  were  forced  to  struggle  for  ascen- 
dency in  each  of  the  Stute  legislatures  by  whom  the  senators 
were  elected.  Th(>  method  of  choice  in  th(>se  bodies  was  foimerly 
left  to  be  fixetl  by  the  laws  of  each  State,  but  as  this  gave  rise 
to  much  uncertainty  anil  intrigue,  a  Federal  statute  was  passed 
in  IStiO  i)rovidiiig  that  each  House  of  a  State  legislature  should 
first  vote  separately  for  tht>  election  of  a  Federal  senator,  and  that 
if  the  choice  of  both  Houses  did  not  fall  on  the  same  person, 
both  Houses  in  joint  meeting  should  proceed  to  a  joint  vote,  a 
majority  of  all  the  members  elected  to  both  Houses  being 
present  and  voting.  Even  uiuh^r  this  arrangement,  a  senatorial 
election  often  led  to  long  and  bitter  struggles:  the  minority 
endeavouring  to  prevent  a  choice,  and  so  keep  the  seat  vacant. 
Moreover  such  struggles  gave  oc-casion  for  efforts  to  influence 
the  doubtful  ineinluTs  of  a  legislature  out  of  which  charges  of 
improper  metluuls  often  arose. 

The  method  of  choosing  the  Senate  by  indirect  election  used 
to  excite  the  iidmiration  tjf  foreign  critics,  who  found  in  it 
a  sole  and  sufficient  cause  of  the  excellence  v.  the  Senate  as  a 
legislative  and  executive  authority.  I  shall  presently  inquire 
whether  the  critics  were  right.  »e  that  as  it  may,  the  method 
was  betore  the  close  of  last  ct>ntury  becoming  increasingly  im- 
popular.  (  lioice  by  a  legislature  had  come  to  mean  choice  by  a 
party  majority  in  a  legislative  caucus,  and  the  determination 
of  that  caucus  had  <>'teti  been  prearranged  by  a  small  group  of 
party  managers;  or  it  that  did  not  happen  secretly,  it  had  been 
settled  in  a  party  convention  which  directed  the  members  of  the 
party  in  tlu^  legislature  how  to  cast  their  votes.  There  was 
anyhow  iitth-  n.uui  left  Un  far  selirtion  by  the  legislature. 
The  people,  or  rather  those  wire-pullers  who  manage  the  neople 
and  act  in  tlieir  name,  had  usually  settled  the  matter  beforehand. 
So  hartl  is  it  to  make  any  schen;e  of  indirect  election  work  ac- 
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oordinR  to  its  (.riRinal  .losipn  ;  s„  hard  is  it  to  k..^v,.„  a  written 

( Ws  mor..ov(.r  ocrurrcd  i„  which  a  ri.h  man  nra<-ti.allv 
bough  h,s  oh...tu,n.  On,.  su,-h  !<Hi.  in  1912.  to  th,.  <-  uNi  n  i 
a  newly  (.icctcd  .scnatoi  for  hrihcry 

While  pu1.1i.-  sentiment  was  ,n.win«  more  and  more  hostile 
to  the  method  of  eleetion  l.y  state  le«is!at,.re.,  and  re.ohition< 
.•alhnR  for  a  eoan^e  were  l.einjr  ,.assed   l.v  these  |,..  i    a       . 
tlH-mseves  at  the  hiddin,  of  that  sentin.ent.  a  ph  ..    va       i' 
^v..red  by  whu-h  what  amounted  to  a  dire.,  popular  Xen 
«a.s  ..eeured  .„  an  md.reet  way.     In  l!«)H)rejron  provided  l.v  a 
aw  p^sse<i  l.y  the  people  under  the  Initiative  nn  thod  of  1.  i^- 
at.on  eontamed  m  tlu-  Constitution  of  that   State,  that   the 
poht.eal  part.es  m.,ht  in  the  party  prin.arie.  n.n.inate ,  '  J    . 
for  eleetion  as  I  mted  States  senators,  and  that  the  p,.opl '  „.i,,ht 
at  the  ensumg  eleetion  of  the  State  leKi>lature  <1J  },y  tf" 
votes  one  of  these  nominees  as  their  ehoiee  for  senator.  '  Alon, 
Mth  this  It   was  also  enaeted  that   a  eandidate  for  the  .<tate 
legi.sature  might  on  his  nomination  eith.r  -  h  dec-lar.   that  he 
would,  1    eleeted.  vote  for  that  person  a.  Tnited  State-  .sUnlt!  r 
uho  had  received  the  largest  popular  vote  and  thu^  he.ome 
the  peoples  ehoiee     or  C^)  d,H-lare  that  he  would  eon-ider  the 
popular  vote  as  merely   "a  reeommendation.-     Or  he  „,ij,ht 
make  no  deelarat.on  at  all.     In  l!H>s  ,  ,„,i,H,v  of  the  ,,..„)!:.. 
d("-ted  to  the  legislature.,  having  made  the  f,,',-,,.,  ,-  ,!e,  )ar  .,i„., 
elt  houml  to  earry  it  out.  and  th-  per-on  v.),„  i.,!  n-Mv-d  ,),'■ 
highest  ,x.pular  vote  was  a.-eonlin,dy  el,.,,,.,l   i.,,  ,(,:.,  ,naw,nu 
al  hough    he    was    a    Demoerat    an.l    they    wer-    He...i,ii,.a:;- 
lhusthei)eople  got  their  wav  and  the  F.  d-raM  o,i-.ii  it,,,.,  .^a 
not  formally  transgressed,     in  im>  \el,ra-k:.  adopted  a  -i-n^l.r 
law.  ' 

The  flank  of  the  Constitution  ijavinj:  l.e.n  tl.j-   ^o  to    o-ak 
turned,  the  battle  wa^  virtually  over,  and  tf..  Senate    •   tt  .no 
hostile  to  popular  ejection.   i>i-<-M.„.lv  gav   uav       \.    u-n-.!- 
ment  transferring  the  .-lection  to  th,.  people-  ,,f"ti,,.  .^.^'-^  ^^■l■ 
passed  in  C'fjngress  a^d  uiu-i.i)i,:i  i.>-  »i.    i. -r:  i   .    .         ,     ,,     " 
States  in  1913.>  '"      '      '    '"'     "'    ''"'"'"    '''  '  '"  "'  '■' 

How  the  new  plan  will  work  remain-  t(,  h-  -,.,.,,.     j,  f^-  -.rn, 

'  A.«i«  iT.,vi,J,-,J  in  th, Cjii.tifjti-.n  ,,f  ,i.,     \.i-t,-, I,. .;  r  ,,,,.,,  „ 

i-^.h  .Mat.-  .-le- u  it.-  .S-nat,.r=  l,y  ,J,m    ,  j,,,,,,,],,   ,.,^.      '  '"  '"  " 
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obvious  merits,  and  it  need  not  tend  to  make  the  Senate  a  l(>ss 
independent  body,  for  it  has  in  recent  years  been  quite  as 
prone  to  "  play  to  the  gallery  "  as  the  House  or  any  other  directly 
elected  chamber.  But  it  may  add  immensely  to  the  exjx'nse 
falling  on  candidates,  as  well  as  to  the  lal)our  thrown  on  them 
in  stumping  the  State ;  and  if  it  causes  senators  to  be  less 
frequently  re-elected  at  the  end  of  their  term,  it  will  reduce  the 
element  of  long  political  expeiience  heretofore  pres«'nt  in  it 
more  largely  than  in  the  House. 

As  to  the  element  of  expense  involved  in  direct  elections,  it 
may  be  said  that  the  sum  which  can  l)e  spent  by  candidates  for 
the  Senate  is  fixed  by  the  law  of  1911  at  $10,000  and  that  this 
amount  cannot  lx»  <>xceeded  untler  the  new  arrangement.  The 
obvious  reply  to  this  is  that  under  the  old  .system  many  Sena- 
tors paid  nothing  at  all  for  their  campaign  exfX'nses  and  that 
the  law  just  referred  to  iloes  not  limit  the  amount  which  may 
be  sjx'nt  by  the  friends  of  a  candidate  in  his  campaign.  It  is 
money  from  outside  sources  that  is  to  l)e  feared  more  than 
heavy  expenditures  by  the  candidates  themselves.  On  the 
other  hand,  it  is  notorious  that  large  sums  of  money  were  often 
paid  by  candidates  seeking  their  election  from  state  legislatures  ; 
and  many  champions  of  the  new  order  say  that  it  is  l)etter  for 
the  money  to  be  spent  in  a  state-wide  campaign  of  publicity 
than  in  the  secret  confines  of  the  legislative  caucus. 

Members  of  the  Senatt'  vote  as  indiviiluuls,  that  is  to  say,  the 
vote  a  senator  gives  is  his  own  and  not  that  of  his  State.  It 
was  otherwise'  in  the  Congress  of  the  old  Confederation  befon^ 
17S9;  it  is  otherwise  in  tiie  present  Federal  Council  of  the 
(lerman  Empire,  in  which  eacli  State  votes  as  a  whole,  though 
the  number  of  her  votes  is  roughly  proportioned  to  her  popula- 
tion. Accordingly,  in  tli(>  .Vmerican  Senate,  the  two  senators 
from  a  State  ma>  belong  to  opposit(>  parties;  and  this  often 
happens  in  the  case  of  senators  from  States  in  which  the  two 
great  parties  are  pretty  e<i  ,ally  balanced,  and  the  majority  oscil- 
lates between  them.'  .\s  tlie  State  legislatures  sit  for  short 
terms  (the  larger  of  tiie  two  liouses  usually  t\  ■  two  years  only),  a 
senator  has  durinc  .he  greater  part  of  his  six  years'  term  to  look 
for  re-election  not  to  the  present  but  to  a  future  State  legis- 

'  It  was  :irr:iiiKi'il  fDiii  tho  l)fuiniiiiis  of  the  Fwloral  (lovcrtinieut  that  the 
two  seiiato.  .ips  fruiii  the  saiiio  State  should  iievir  be  vacant  at  the  same  timu 
except  in  cas:'  of  a  death  or  "deadlock." 
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l.'itiins'  Hiid  tliis  cirnimstjiiKM'  trnds  to  givr  liini  sonicwiiat  inon- 
iiuli'lM'iKh'nn'. 

The  IciiBth  of  tln'  sciiatoriiil  t<>rni  was  one  of  f}n>  i)rMvisions 
of  the  Constitution  which    ,vvrv   most    warmly  atta(k«<i   an<l 
(Irfcmlrd  in   17HS.     A  six  years'  tcmirr,  it  was  urRcd,  would 
turn  thi'  senators  into  danpcrous  aristocrats,  forRotful  of  the 
leKisIaturc  which  Jiad  appointed  them  ;  and  sonir>  went  so  far  as 
to  demand  tliat  the  leRishiture  (»f  a  State  should  have  the  ri^ht 
to  recall  its  s«>nators.-     Kxp(>nence  has  showji  that  the  term  is 
by  no  means  t.M)  lonp; ;  and  its  lenjith  is  one  amouR  the  cauMs 
which  hav(>  made  it  easier  for  senators  than  for  memljers  of  the 
Hoiise  to  procun^  re-<>lection,  a  result  which,  thoufili  it  offends 
the  doctrinair(>s  of  democracy,  worked  well  for  the  country. 
Senators  from  the  smaller  States  were  more  frcfjuentlv  re-<"lected 
than  those  from  the  larger,  hecaus(>  in  the  small  States  the  c<,rn- 
pt^tition  of  ambitious  men  is  less  keen,  politics  less  changeful, 
the  people  i>erhaps  more  steadily  attached  to  a  man  whom  tliey 
have  once  honoured  with  th(>ir  confidence.     The  senat(»r  from 
such  a  State  generally  found  it   more  easy  to  maintain   his 
influence  over  his  own  legislature;   not  to  add  that  if  the  State 
should  l)e  amenable  to  the  power  of  wealth,  his  wealtli  will 
toll  far  more  than  it   could  in  a  large  State.     Yet   no  small 
State  was  ever  mor«  cimtrolled  by  on<-  man  than  the  great  State 
of  Pennsylvania  has  Iw^n  by  its  "l-osses"  <'ver  since  the  Civil 
War  years.     The  average  age  of  the  Senate  is  h-ss  than  miglit  }>»' 
exjx'cted.     Three-f()urths  of  its  memliers  are  -inder  -ixty.     Tlie 
imj^»rtance  of  the  State  he  represents  niakts  no  {rreat  difference' 
to  the  influence  which  a  senator  enjoys:  this  (Icihik;.-  on  hi- 
talents.  exi>erience.  and  character:  and  a.-  the  >niali  Stale  -mi- 
ators  have  often  the  advantajre  <if  long  service  and  a  -afe  Mat, 
they  are  often  among  the  most  influential. 

The  Senate  resembles  the  ri)i)er  House-  of  Ijirojw,  and 
differs  from  those  of  most  British  colonies,  and  of  rno<t  of  i)ie 
States  of  the  Union,  in  l)eing  a  permanent  cJiamlH-r.     It  i-  an  un- 

'  If  a  yacanry  ocrurs  in  a  scnaior^hip  at  m  tirrj'-  «}]<  n  th<  StMi<  l<iri-l:itur< 
IS  not  sittinc.  the  oxecutivc  of  the  Stat.-  i.-  i-ini,ow<T>-'i  t<,  fill  it  uj.  until  xhi   i;.  >.t 

mpftin?  fif   thf   S.»a»<-   li^.r:,!  jt-.-.r.       Ti.: ,r   •       ....;.;■...   :,- .  .  .^.  , .     .-'., 

varanry  orpur«  at  a  tinj<-  wh't!  partiis  arc  i'(ua!l\'  di-.idi  r|  ii,  \}„   -,wj- 

»Thiswai<  r<-fornni<-nil.-(l   hy  a   I'<tiii:-\  hatjiaii  f  on-,  >:,ti')u.  w  hi' h   rii<  t   h'ut 
thp  adoption  of  the  Constitution  to  Murt"-'  ani<  n'lni'  rit^      Sn   };ili',t  -  !j>',fj'i> 
11.    p.   545.     A    .State   Icui^jatur"-    wjrii'tirn.--    p.-,wM-^    r"-sf,lijtiorj^    jii»trij''tuip    it^ 
spnators  to  votf  in  a  particular  way,  l;ut  th'-  b>  natoic  ar--  of  fo'jrw-  in  no  mny 
bound  to  regard  such  instructiouu. 
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dying  Ixwly,  with  an  exist onco  continuous  since  its  first  creation  ; 
and  though  it  changos,  it  dtM-s  not  change  all  at  once,  as  do 
assenil)lies  created  by  u  single  popular  election,  hut  undergoes 
an  unceasing  i)roc«'ss  of  gradual  renewal,  like  a  lake  into  which 
streams  bring  fresh  water  to  n-place  that  which  the  issuing 
river  carries  out.  As  Harrington  said  of  the  Venetian  Senate, 
"iM'ing  always  changing,  it  is  forever  the  same."  This  pro- 
vision was  designed  to  give  the  Senate  that  permanency  of 
composition  which  might  qualify  it  to  conduct  or  control  the 
foreign  policy  of  the  nation.  An  incidental  and  more  valuable 
result  was  the  creation  of  a  set  of  traditions  and  a  corporate 
spirit  which  tended  to  form  habits  of  (iignity  and  self-respect. 
The  new  senators,  being  only  one  third,  or  less,  are  readily 
assimilated ;  and  though  the  balance  of  power  shifts  from  one 
party  to  another  -iccording  to  the  predominance  of  one  or  other 
party,  it  shifts  more  slowly  than  in  bodies  directly  chosen  all 
at  once,  and  a  iioli"v  is  therefore  less  apt  to  be  suddenly  re- 
V(>rsed. 

The  legislative  i)owers  of  the  Senate  l)eing,  except  in  one 
point,  the  .same  as  those  of  the  House  of  Representatives,  will 
be  described  later.  That  one  point  is  a  restriction  as  regards 
money  bills.  On  the  ground  that  it  is  only  by  the  direct  rep- 
resentatives of  the  peojile  that  taxes  ought  to  l)e  levied,  and  in 
obvious  imitation  of  the  venerable  English  doctrine,  which  had 
already  found  a  place  in  sev(>ral  State  constitutions,  the  Consti- 
tution (Art.  i.  §  7)  provides  that  "All  bills  for  raising  revenue 
shall  originate  in  the  House  of  Kejiresentatives,  but  the  Senate 
may  jiropose  or  concur  with  amendments,  as  on  other  bills." 
Inpra('tic(>,  whiletlie  House  strictly  guards  its  right  of  origination, 
the  Senate  largely  exerts  its  jjower  of  amendment,  and  wrangles 
with  the  House  ov(>r  taxes,  and  still  more  ktH'uly  over  appropria- 
tions. Almost  every  session  ends  with  a  dispute,  a  conference, 
a  compromise.  .Vniong  tlu'  rules  (a  few  extracts  from  whic'i, 
touching  some  noteworthy  iM)ints,  will  be  found  in  the  Append  .) 
there  is  none  providing  for  a  closure  of  debate  (although  an 
attempt  to  introduce  such  a  rule  was  made  by  Henry  Clay,  and 
renewe<l  in  1S90),  nor  any  limiting  the  length  either  of  a  debate 
or  of  a  spei^ch.  The  Senate  is  proud  o''  having  conducted  its 
business  without  the  aid  of  such  regulations,  and  this  has  been 
due,  not  merely  to  the  small  >ize  of  the  assembly,  but  to  the  sense 
of  its  dignity  which  has  usually  pervaded  its  members,  and  to 
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the  power  which  the  opijiion  of  the  whole  Ixxly  ha<  exerciM'd 
oil  each.  Where  every  man  kiiow.s  his  colleaKues  intimately, 
each,  if  he  has  a  character  to  l()s<>,  stands  in  awe  of  the  others,' 
ami  has  .so  strong  a  sense  of  his  own  interest  in  maintaminj?  the 
moral  authority  of  the  ("haml)er.  that  he  is  sh)w  to  resort  to 
methods  which  niinht  lower  it  in  public  estimation.  Till 
n'cently,  sy.stematic  ohstru<-tion,  or,  as  it  is  called  in  America, 
"filihusterinfi,"  familiar  to  the  IIou.se,  was  almost  unknown  in 
the  calmer  air  of  the  Senate.  When  il  was  applied  some  time 
ago  by  the  Democratic  s<'nators  to  stop  a  l)ill  to  which  they 
strongly  objected,  their  conduct  was  not  disapproved  by  the 
country,  l)ecause  the  whole  party,  a  minority  then  little 
smaller  than  the  Republican  majority,  supported  it,  and  people 
believed  that  nothing  but  .some  strong  rea.son  would  have 
induced  the  whole  party  so  to  act.  Acco-.dingly  the  majority 
yielded. 

The  absence  of  a  closure  rule  is  a  fact  of  great  political  mo- 
ment. In  1890  it  prevented  the  passage  of  a  bill,  already 
accepted  by  the  Hou.se,  for  placing  Federal  elections  imder  the 
control  of  Fed(>ral  authoriti(>s,  a  nieasure  which  would  have 
powerfully  afTected  the  Southern  States,  and  might  possibly 
have   raised   civil   coimnotions. 

Divisions  are  taken,  not  by  .s(-parating  the  .senators  into 
lobbies  and  counting  them,  as  in  the  British  Parliam(>nt,  but 
by  calling  the  names  of  .senators  alp}iab(>tlcally.  Th(>  ('on.stitu- 
tion  provides  that  one-fifth  of  tho.sr.  pn>sent  may  demand  that 
the  Yeas  and  Nays  be  entered  in  the  journal.  Every  .senator 
an.swers  to  his  uiuiie  with  Aye  or  Xo.  !!(>  may,  however,  ask 
the  leave  of  the  S(>nate  to  abstain  from  voting ;  and  if  he  is 
paired,  h(^  states,  wli*  n  iiis  name  is  called,  Uiat  he  lias  paired 
with  such  and  such  another  .senator,  u.  i  is  thereupon  excused. 
When  the  Senate  goes  into  executive  session,  the  gall(Ties 
are  cleared  and  the  doors  closed  ;  and  the  obligation  of  .secrecy 
is  supposed  to  l)e  enforced  by  the  penalty  of  expulsion  to  which 
a  senator,  disclo.-;ing  confidential  proceedings,  makes  himself 
liable.  Practically,  however,  newspaper  men  find  little  diffi- 
culty in  a.sc(>rtaining  what  passi's  in  secret  .session.'    The  threat- 

'  It  used  to  bo  said  th.it  srrrcrv  wa.s  licttcr  olworvod  in  the  oa.se  of  di.scus- 
sion.s  on  trcatio.s  than  whoro  appoinfiuotits  arc  in  <iuostion.  Onoo  a  Wostorn 
nowspaper  puWiHhod  an  aooount  of  what  tooli  plaoo  in  a  soorot  sossiion.  .V  oom- 
mittee  appointed  to  incjuire  into  the  matter  questioned  every  senator.     Each 
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mod  pimiHhmcnt  has  never  Iwcn  inflict»»(l,  and  occaHions  often 
arifw  whj'n  .senators  feel  it  to  he  desirabh'  that  the  pul)lic  should 
know  what  they  and  their  coUeagues  hav»«  been  doitiR.  Then; 
have  been  movements  within  the  Senate  aj;ainst  maintaining 
.seercH'y,  particularly  with  n'gard  to  the  confirming  of  nomina- 
tions to  office  ;  and  there  is  also  a  belief  in  the  country  that 
pul)licity  would  make  for  purity.  But  while  .some  of  the  black 
.sheep  of  the  Senate  love  darkness  because  their  works  are  evil, 
other  members  of  undoubted  respectability  defend  the  present 
system  because  they  think  it  supports  the  power  and  dignity 
of  their  body, 

swore  that  he  had  not  divulRed  the  proeecdinRS,  and  the  newspaper  people  also 
swore  that  their  information  did  not  romc  from  any  senator.  Nothing  could  b« 
ascertained,  and  nobody  was  punished. 


t: 


CHAPTER  XI 


THE   SENATE    AS    AN    EXECUTIVE    AND   JIDICIAL  BODY 

The  Senate  is  not  only  a  legislative  hut  also  an  exeeutive 
Chamber  ;  in  fact  in  its  early  days  tjie  exeeutive  funrtions  seem 
to  liave  heeM  thounht  the  more  important  ;  and  Hannlton 
went  so  far  as  to  speak  of  the  national  executive  authority  as 
divided  between  two  branches,  the  President  and  tlie  S»nate. 
These  executive  functions  are  two.  the  pow(T  of  ajjproviuK  trea- 
ties, and  that  of  confirnunj?  nominations  to  office  submitted 
by  the  Pr^'sident. 

To  what  has  already  been  said  n-Karding  the  functions  of 
the  President  and  Senate  as  rewards  treaties  (see  above,  Cliap- 
ter  VI.)  I  need  only  add  that  the  Senate  tlirough  its  right  of 
confirming  or  rejecting  engagements  uith  foreign  jiowers, 
secures  a  general  control  over  foreign  j)olicy  ;  though  '  must 
be  n-membered  that  many  of  the  most  important  acts  donv  in 
this  sj)}iere  (as  for  instance  the  movniu-nt  of  trooj)s  or  ships) 
are  purely  executive  acts,  not  falling  undiT  this  control.  It  is 
in  the  discretion  of  the  President  whether  he  will  (onmumi- 
cate  current  negotiations  to  it  and  take  its  advice  ii]xm  tliem, 
or  will  say  nothing  till  he  lays  a  comjjhttd  tnaty  before  it. 
One  or  other  course  is  from  time  to  tijne  followed,  according 
to  the  nature  of  the  case,  or  the  degree  of  friendliness  existing 
between  the  President  and  the  majority  of  the  Senate.  Jiut 
in  general,  the  President's  l)est  jxdicy  is  to  keep  the  leaders 
of  the  senatorial  majority,  and  in  jjarticular  the  committee 
on  Foreign  Relations,  informed  of  the  progress  of  any  pending 
negotiation.  He  thus  fe(>ls  the  pulse  of  the  Senate,  which, 
like  other  as.seml)lies,  has  a  collective  se|f-est«>c m  leading  it  to 
strive  for  all  the  infoniiation  and  power  it  can  secure,  anil  while 
keeping  it  in  good  humour,  can  foresee  what  kind  of  arrange- 
ment it  may  be  induced  to  sanction.  Much  tlepends  uf)on  the 
confi*'  nee  which  the  Senate  feels  in  th(  judgment  of  the  Secre- 
tary oi  State  and  on  the  tact  wliich  he  shows  in  his  dealings, 
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with  senatorH.  The  rinht  of  koIhr  into  srcrct  session  enables 
the  whole  S<'nut<'  to  e«)nsi(ler  (li'spatches  conmiunieuted  by  the 
President;  and  thouKh  treaties  are  sometimes  et)nHid(>re<l  in 
op<'n  session,  im|K)rtant  matters  haviriK  first  been  submitted  to 
the  Foreign  Relations  committee,  can  thus  be  discussed  without 
the  disadvantane  of  publicity.  Of  course  no  momentous  secret 
can  be  lonR  kept,'  even  by  the  committee,  acc«)rdinK  t  tjie  prov- 
erb in  the  KIder  Kdda  -"Tell  one  man 
two;   if  three  know,  the  world  knows." 

This  control  of  foreiffn  policy  by  the  Senate  does  something 
to  meet  the  diffi<ulties   which   popular  governments  find   in 
dealing  with  foreign  I»ow«rs.     If  each  step  to  be  taken  i^ust 
b«>  previously  submitted  to  the  ruling  assembly,  the  nation 
is  forced  to  show  its  whole  hand,  and  pncious  opportunities 
of  winning  an  ally  or  striking  a  bargain  may  be  lost.     If  on 
the  other  hand  the  executive  is  p<'rmitted  to  conduct  nego- 
tiation.- in  secret,  there  is  always  the  risk,  either  that  the  as- 
sembly may  disavow  what  has     'en  done,  a  risk  wliich  makes 
foreign  states  legitimately  suspuiious  and   unwilling  to  nego- 
tiate, or  that  the  nation  may  have  to  ratify,  because  it  feels 
Ijound  in  honour  by  the  act  of  its  executive  a'ret'*-^,  arrange- 
ments which  its  judgment   condemns.     Participation  by  the 
Senate   in   negotiations   diminishes   thes;'   tlifficulties,    because 
it  apprises  the  executive  of  what  the  judgment  of  the  ratify- 
ing body  is  likely  to  be,  and  it  commits  that  body  by  ailvance. 
The  necessity  of  ratification  l)y  the  Senate  in  order  to  give 
effect  to  a  treaty,  enal)les  the  country  to  retire  fron)  a  doubtful 
bargain,  though  in  a  way  which  other  Powers  find  disagreeable, 
as  England  did  when  the  Senate  rejected  the  Heverdy  John.son 
treaty  of  18G9.     European  .statesmen  may  ask  what  becomes 
under  such  a  system  of  the  boldness  and  promptitude  so  often 
neeileJ  to  effect  a  successful  coup  in  foreign  policy,  or  how  a 
consistent  attitude  can  be  maintained  if  then>  is  in  the  chairman 
of  the  Foreign  R<'lations  committee  a  .sort  of  second  foreign 
secretary.     The  answer  is  that  America  is  not  Europe.     The 
problems  which  the  State  Department  of  the  Inited  States  has 
had  to  deal  with  have  lieen  far  fewer  and  usually  far  simpler 
than  are  those  of  the  Old  World.     The  republic,  though  her 
power  has  now  crossed  the  Pacific,  keeps  consistently  to  her 

•  Cffisar  Borgia  complained  that  the  Florentine  Republic  could  not  keep  a 
secret. 
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own  mlv  of  thr  Atlanti.  ;  and  it  is  a  merit  of  thr  Hystcni  of  wna- 
tonal  control  that  it  has  t.ndr,!,  hy  .lisoouraginR  thr  exorutivr 
from  schemes  which  may  prove  resulthss,  to  diminish  the  taste 
for  foreign  enterprises,  an<l  to  save  the  country  from  fwinff 
entanglwl  with  alhances,  protectorates,  n-sponsibilities  of  all 
Horts  beyond  its  own  frontiers.  It  is  the  easier  for  tJie  Ameri- 
cans to  practise  this  reserve  Iwcaus.-  they  ne.Hl  no  alliances. 
Htan(hng  una-sailahle  in  their  own  hemisphere.  The  circum- 
stances of  England,  with  her  powerful  Eurcpean  neigh»)ours,  her 
In.  lan  Empir,',  and  her  <olonies  .scatter,  d  over  the  world,  are 
wid<.ly  different.  Y.t  .liff.wnt  as  the  circum.stancea  of  England 
ar..,  the  day  may  come  wh.n  in  England  th..  question  of  limiting 
the  at  present  wid.-  .liscr.tion  of  tlu"  ex.-cutiv.-  in  fonign  affairs 
will  hav..  to  he  d.alt  VN-ith.'  The  exampl,.  of  th.-  Am.rican 
hi'nat.'  may  then  I...  cit.>.l.  hut  then-  is  of  cours..  this  important 
differenc  betwi-en  th.-  tw<.  .'ountn.s.that  in  England  Parliam.nt 
can  (iKsmiss  mini.st.rs  who  have  concluded  a  treaty  which  it 
disapproves,  whereas  in  th.'  United  Stat.s  a  Pr.si(|,.nt,  m^t  being 
similarly  nmovabl.-  by  (  ongnss.  w.Hild  h-  ex.mpt  from  any 
control  were  the  Senate  not  a.s.sociated  ^«th  him  in  the  makine 
of  a  treaty. 

The  Senate  may  an.l  occasionally  do<'s  amend  a  treaty   and 
return  it  amend.-d  to  the  Pr. .sid.nt.     There  is  nothing  to  pre- 
vent It  from  proposing  a  draft  treaty  to  him,  or  a.sking  him  to 
propar.>  one,  but  this  is  not  the  pra.ti.v.     For  ratification  a 
vote  of  two-thirds  of  the  .senators  pr.>s.>nt  is  required      This 
gives  great  power  to  a  v.>xatious  minority,  and  increases  the 
danger,  evidenced  by  several  incid.nts  in  the  history  of    the 
Union,  that  Ili<<  Senat.-  or  a  faction  in  it  mav  d.>al  with  foreign 
policy  in  a  narrow,  s..ctional,  .■lectioneering  spirit      Wh.-n  the 
interest  .)f  any  group  of  Stat.>s  is,  or  is  suppos.>d  to  be,  again.st 
the  making  of  a  given  tn-aty,  that  tr.-aty  mav  be  d.-feated  by 
the  s.>nators  from  those  Stat.s.     They  tell  the  oth.T  .senators 
of  their  o\vn  party  that  th<>  prospects  of  the  party  in  the  dis- 
trict of  the  country  whence  they  come  will  be  improved  if  the 
treaty  is  rejected  and  a  bold  aggressive  line  is  taken  in  f    Vier 

'  PHrliamcnt  of  coursp  may  and  soniptimrs  does  intprfpro  ;    hut  thp  ma  oritv 
which  8up,M>rts  thp  ministry  „f  tho  day  usually  forhpars  to  prpss  thP  forpign 

T     /oL'"^"'"'"^*'?"  "^^""^  't  '^  <l''larpd  to  bp  undpsirablp  to  furnish 
all  treat^s  to  be  laid  bpfore  Parliament  for  its  approval  before  being  finally 
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negotiations.  Some  of  these  senators,  who  care  more  for  t}ie 
party  than  for  justice  or  the  common  interests  of  th(>  (-ountry, 
rally  to  the  cry,  and  all  the  more  gladly  if  their  party  is  op- 
posed to  the  President  in  power,  because  in  defeating  the 
treaty  they  humihate  his  administration.  Thus  the  treaty 
may  be  rejected,  and  the  settlement  of  the  question  at  issue 
iiidefinitely  postponed.  It  may  be  thought  that  a  party  acting 
in  this  vexatious  way  will  suffer  in  public  esteem.  This  hap- 
pens in  extreme  cases;  but  the  public  are  usually  so  indif- 
ferent to  foreign  affairs,  and  so  little  skilled  m  judging  of  them, 
that  offences  of  the  kind  described  may  be  committ(>d  with 
pra(!tical  impunity.  It  is  harder  to  fix  responsibility  on  a 
body  of  senators  than  on  the  executive;  ami  whereas  the 
executive  has  usually  an  interest  in  settling  (Uplomatic  troubles, 
whose  continuance  it  finds  annoying,  the  Senate  has  no  such 
interest,  but  is  willing  to  keep  them  open  so  long  as  some  po- 
litical advantage  can  be  sucked  out  of  thom.  The  habit  of 
using  for(>ign  policy  for  electioneering  purposes  is  not  confined 
to  America.  It  has  been  seen  in  England,  and  in  Franc(>,  and 
even  in  monarchical  Germany.  But  in  America  the  treaty- 
confirming  power  of  the  Senate  opens  a  particularly  easy  and 
tempting  door  to  such  practic;'s. 

The  other  executive  function  of  the  Senate,  that  of  con- 
firming nominations  submitted  by  the  Pr(>si(l(>nt,  ha.*^  been 
discussed  in  the  chapter  on  the  powers  of  that  officer.  It  is 
there  explained  how  senators  have  used  their  right  of  confir- 
mation to  secure  for  themselv(>s  a  huge  mass  of  F(>deral  patron- 
age, and  how  by  m(>ans  of  this  right,  a  majority  hostile  to 
the  President  can  thwart  and  annoy  him.  Sometimes  he  ought 
to  be  thwarted  :  yet  the  protection  which  the  Senate  provid(>s 
against  abuses  of  his  nominating  power  is  far  from  complete. 

Does  the  (control  of  the  Senate  operate  to  prevent  abu.ses  of 
patronage  by  the  President  ?  To  som(>  extent  it  does,  yet  less 
complet<'ly  than  could  be  wished.  When  the  majority  belongs 
to  the  same  party  as  the  President,  appointments  are  usually 
arranged,  or  to  use  a  familiar  expression,  "  square!  "  between 
them,  with  a  view  primarily  to  party  interests  tV^hen  the 
majority  is  opposed  to  the  President,  they  aro  temi  jd  to  agree 
to  his  worst  appointments,  because  such  appointm:  ts  •"  -edit 
him  and  his  party  wth  the  country,  and  become  a  +..viiie  of 
hostile  comment  in  the  next  electioneering  campaign.     As  the 
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initiative  is  his,  it  may  be  tlic  nomi'-ating  Pri'sidcut,  and  not  the 
confirming  Senates  whom  pubhc  opinion  will  condemn.     These 
things  being  ::'>  it  .'.:-  ij,,  n  doubted  whether  this  executive  func- 
tion of  the  8','i.ite  is  nov.'  a  /aluable  part  of  the  Constitution. 
It  was  design    !  u,  prevem  ihe  President  from  making  himself 
a  tyrant  by  fil..,.!,  the  Areat  offices  with  liis  accomphces  or  tools. 
That  danger  has  past,e'i  u.;ay,  u  it  evei-  existed  ;  and  Congress 
has  other  means  of  muzzling  an  ambitious  eliief  magistrate. 
The  more  fully  respon.sibility  for  appointments  can  be  eoneen- 
trated  upon  him,  and  the  fewer  the  secret  influencis  to  which 
he  is  expo.sed,  the  better  will  his  appointments  be.     On  the 
other  hand,  it  mu.st  be  admitted  that  the  participation  of  the 
Senate  causes  in  i)ractire  less  frietion  and  (ielay  tluui  might 
liave  been  expected  from  a  dual  control.     The  ai)pointm»  nts  to 
the  cabinet  offices  are  confirnnd  as  a  matter  of  course.     Those 
of  diplomatic  o'^icers  are  selc'om  rejtcttd.     "  Little  tifis"  :ire 
frequent  when  tlie  senatorial  majority  is  in  oppusiticjn  to  the 
executive,  but  the  machin«'ry,  if  it  dots  not  work  smoothly, 
works  well  enough  to  carry  on   the   ordinary  business  of  tlu' 
country,  though  a  Europ<'an  observer,  sun^rist  d  that  a  demo- 
cratic country  allows  .^uch  unportant  busimss  to  be  transacted 
with  closed  tloors,   is  inclined  to  agree  with  th<-  vi(W  lately 
advanced  in  the  Senate  that  nominations  ought  to  be  discusstd 
pubficly  rather  than  in  s(  cret  executive  session. 

The  judicial  function  of  the  Senate  is  to  sit  as  a  High  Court 
for  the  trial  of  persons  impeached  by  the  House  of  Kepre.senta- 
tives.  The  .senators  "are  on  oath  or  affirmation,"  and  a  vote 
of  two-thirds  of  those  pnsent  is  neethd  for  a  conviction.  Of 
the  proc(>ss,  as  affecting  the  President,  I  have  spoke  n  in  (  liapter 
V.  It  is  applicable  to  otlier  officials.  Besides  rnsiilent 
Johnson,  e'ight  persons  in  all  have>  be-en  iinpe'aelu'el,  viz. :  — 

Six  Fe'eleral  judge-s,  of  whe)m  tlire-e  were  ae-eiuitte'd,  and  three 
convicte'el,  one'  for  vioiene-e'  anel  drunke'une'ss,  anothe>r  fe»r  having 
je)ined  the  SeTe's.sie)nists  of  1801,  a  third  (a  judge  e)f  tiie  Ce)m- 
merce  Court)  for  ce)neluct  in  pe-nding  suits  which  te-ndeel  to  his 
own  pre)fit.  Impe'achme'ut  is  the'  only  nie-ans  by  which  a  Fe-deral 
judge'  e-an  be'  got  riel  of. 

One'  se'nate)r,  whe>  was  acquitte'd  for  want  of  jurisdiction,  the 
Senate'  ele-cieling  that  a  se'nate)rship  is  not  a  "e-ivil  offie-e'"  within 
the  me'auing  of  Art.  iii.  §  4  e)f  the-  Ce)nstitution. 

One  minister,  a  see-re'tary  of  war,  who  re-signeel  be'fore  the 
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impeachment  was  actually  preferred,  and  escaped  on  the  ground 
that  being  a  private  p(>rson  ho  was  not  impeachable. 

Rarely  as  this  method  of  proceeding  has  been  employed,  it 
could  not  be  dispensed  with ;  and  it  is  better  that  the  Senate 
should  try  cases  in  which  a  political  clement  is  usually  pres- 
ent, than  that  the  impartiality  of  the  Supreme  court  should  be 
exposed  to  the  criticism  it  would  have  to  bear,  did  such  political 
questions  come  before  it.  Many  senators  are  or  have  been 
lawyers  of  eminence,  so  that  so  far  as  legal  knowhnlge  goea 
they  are  (H)mpetent  members  of  a  (!ourt. 


CHAPTER  XII 


i 


THE  senate:   its  wohkino  and  influence 

Most  Americans  coiisid.'r  the  Senate  one  c^  tlie  successes  of 
tiieir  constitution,   a  vvortliy  monument  of  the  wisdom  and 
foivsifrht   of   Its   foun.lers.     Foreign    observers   have   repeated 
tins  praise,  and  have  perhaps,  in  their  less  perfect  knowledge 
sounded  it  even  more  loudly.  ' 

The  aims  with  which  the  Senate  was  created,  the  purnoses 
It  was  U>  fulfil,  are  set  forth,  under  the  form  of  answers  to  obi(>c- 
tion.s  ,n  five  letters  (Ixi.-lxv.),  all  by  Alexander  Hamilton,  in 
the  /'<y/«77///.s/.'     These  aims  were  the  five  followinff:  — 

To  conciliate  the  spirit  of  independence  in  the  seveT '  States 
by  giving  (>-ch,  however  small,  eciual  representation  w.      every 
other,  however  larg(>,  in  one  branch  of  the  national  government 

lo  create  a  council  (lualified,  by  its  moderate  size  and  the 
experience  of  its  members,  to  advise  and  check  the  President 
m  the  exercise  of  his  pow(  rs  of  appointing  to  office  and  con- 
clu(hng  treaties. 

To  restrain  the  im|),'tuosity  aiul  fickhiie  ..  of  th<^  popular 
House,  and  so  guard  against  the  effects  of  gusts  of  passion  or 
sudden  changes  of  opinion  in  the  j)eoj)le. 

To  provide  a  body  of  men  whose  greater  experience,  longer 
term  ()f  membershii),  and  comi)aiative  indepeiuh'iice  of  popular 
electum,  would  make  them  an  eleTuenl  of  stability  in  the  gov- 
«-rnment  of  the  nation,  (-nabling  it  to  muinlain  its  character  in 
the  eyes  of  foreign  States,  aiul  to  ,)reserve  a  continuity  of 
J)olicy  at  home  and  abioad. 

To  establish  a  Court  i)roper  for  the  trial  of  impeachments,  a 
remedy  deemtnl  necessary  a)  i)reveiit  abuse  of  power  bv  the 
executive. 

All  of  these  five  objects  hav.-  been  m;)re  or  less  perfectly 
attained  ;  and  the  Senate  has  ac(|uire<l  a  jjosilion  in  thegovern- 

■S,.,.   ulso   HamiIt..t,V   ,s,m....1,..s   i„    tl„.   \,.w    York   ('....v..ntion.  -  Klliofa 
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inent  which  Hamilton  scarcely  ventured  to  hopi^  for.  in  1788 
he  wrote:  "Against  the  force  of  t)ie  immediate  n'presenta- 
tiv«'s  of  tlie  people,  nothing  will  i)e  ahh'  to  maintain  even  the 
constitutional  authority  of  the  Senate,  hut  sudi  a  display  of 
nlightetied  policy,  and  attachment  to  the  jjuhlic  good,  as 
will  divid(>  with  the  House  of  Representatives  the  affections 
and  support  of  the  entire  body  of  the  peoph'  themselves." 

It  may  be  doubted  whether  the  Senate  has  excelled  the 
House  in  attachment  to  the  jniblic  good  ;  but  it  has  certairdy 
shown  greater  capacity  for  managing  the  public  business,  and 
gaineil  the  respect,  if  not  the  iiffections,  of  the  people,  by  its 
sustained  intellectual  power. 

Tin  Fedvralid  did  not  think  it  necessary  to  state,  nor  have 
Americans  generally  realized,  that  tliis  masterpiece  of  the 
Const  it  ut  ion-makers  was  in  fact  a  happy  accident.  No  one  in 
the  Convtiition  of  1787  set  out  with  the  idea  of  such  a  Senate 
as  ultimately  emerged  from  tlieir  deliberations.  It  grew  up 
under  the  hands  of  the  Convention,  as  the  result  of  the  neces- 
sity for  reconciling  the  conflicting  demands  of  the  large  and 
the  small  States.  The  concession  of  e(jual  representation  in 
the  Senati-  induced  the  small  States  to  accept  the  principle  of 
representation  according  to  population  in  the  House  of  Rep- 
resentative:; ;  and  a  series  of  compromises  between  the  advo- 
cates of  popular  power,  as  embodied  in  the  House,  and  those 
of  monarchical  power,  as  emlmdieil  in  the  President,  led  to  the 
allotment  of  attributes  and  functions  which  have  made  the 
Senate  what  it  is.  When  the  work  which  they  had  almost 
unconsciously  j)(>rfected  was  finished,  the  leaders  of  the  Con- 
vention perceived  its  (excellence,  and  defended  it  by  argument.s 
in  which  we  feel  the  note  of  sincere  conviction.  Yet  the  con- 
ception th<'y  formed  of  it  differcvl  from  the  reality  which  has 
been  evolved.  Althougli  they  had  created  it  as  a  branch  of 
the  h'gislature,  they  thought  of  it  as  being  first  and  foremost 
a  body  with  executive  functions.  .\nd  this,  at  first,  it  was. 
The  traditions  of  the  old  Congress  of  the  Confeileration,  in 
which  the  delegates  of  the  States  voted  i)y  States,  the  still 
earlier  traditions  of  the  executive  councils,  which  advised  the 
gov(>rn()rs  of  the  colonies  while  still  sut)ject  to  the  British 
Crown,  clung  about  the  Senate  and  affected  the  minds  of  the 
senators.  It  was  a  small  botly,  originally  of  twenty-six,  even 
in  1810  of  thirty-four  niembers  only,  a  body  not  ill  fitted  for 
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oxrcutivo  work.     Its  nicnilxTs,  rcsardins  themselves  :is  a  sort 
of  congress  of  ainhassadors  from  their  n'sfx-etive  States.  wen> 
accustomed   to  refer   for  advice  aii(i  instructions  each   to  Jiis 
State   legislature.     So   late  as   1828,   a  senator  after  arguing 
strongly  agamst  a  measur.>  declared  ^'lat  he  would  iiev.Tthe- 
less  vote  for  it,  because  he  helic-ved  his  i,tat(>  to  he  in  its  favour  • 
For  th(>  first  five  y.-ars  of  its  existence-,  th(>  Senate  sat  with 
closed    doors,    occupying   itself   chiefly    with    the    c(.nfi(lential 
Imsmess  of  appointments  and  treaties,  and  coiu'erring  in  pri- 
vate with  the  ministers  of  the  President.     Not  till   181()  did 
It  create,  in  imitation  of  th(>  House,  those  Standing  Commit- 
tees which  the  experience  of  the  House  had  .shown  to  Ix",  in 
ho(hes  where  the  executive  ministers  do  not  sit,  the  necessary 
organs  for  dealing  with  legislativ(>  business.     Its  present  char- 
acter as  a  legislative  body,  not  le.ss  active  and  powerful  than 
the  other  l)ranch  of  Congress,  is  the  result  of  a  long  i)rocess 
of  evolution,  a  process  possible  (as  will  be  more  fully  ex/)lained 
hereafter)  even  under  the  rigid  Constitution  of  the  United  States, 
because  the  language  of  the  seetions  which  define  the  compe- 
tence of  the  Senate  is  wide  and  general.     But  in  gaining  legis- 
lative authority,  it  has  not  lost  its  executive  functions,  although 
those  which  relate  to  treaties  are  largely  exercised  on  tli(>  advice 
of  the  standing  Committee  on  Foreign  Relations.     And  as  re- 
spects these  executive  functions  it  stands  alone  in  the  world. 
No  European  .state,  no  British  colo!iy,  entrusts  to  an  .jective 
as.sembly  that  direct  participation  in  executive  business  which 
the  Senate  (>njoys. 

What  is  meant  l)y  saying  that  the  Senate  has  proved  a  succ<'ss  ? 
It  ha.s  succeed(>(l  by  etfecting  that  chief  ()l)ject  of  the  Fathers 
of  the  Constitution,  the  cn>ation  of  a  centre  of  gravity  in  the 
government,  an  authority  able  to  correct  and  check  on  the  oiw 
hand  the  "democratic  recklessness"  of  the  House,  on  the  other 
the  "monarchical  ambition"  of  the  Presi(l(>nt.  Placed  between 
the  two,  it  is  necessarily  the  rival  and  often  the  opponent  of 
both.  The  House  can  accomplish  nothing  without  its  con- 
currence.    The  President  can  be  checkmated  by  its  resistance. 


•  A  similar  statomont  was  mado  in  lss;j  by  a  srnator  from  Arkansas  in  justi- 
fyinx  his  vote  for  a  l)ill  he  disapr)rov<M.  But  tlu-  fact  that  from  early  days 
downwards  tho  two  senators  from  a  State  inicht  (and  (M)  vote  acain.-t  oiie 
another  shows  that  the  true  view  of  the  senator  is  that  he  represents  the  people 
and  not  the  government  of  his  State. 
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Th(>s«'  arc,  so  to  sjm  .ik,  ncKativo  or  proliil)itivr  successes.  It  lijis 
achieved  h'ss  in  tlie  way  of  positive  work,  whetluT  of  iiiitiatiiiK 
good  legislation  or  of  improving  the  measures  which  the  Hous(! 
sends  it.  But  th(^  whole  scheme  of  the  American  Constitution 
tends  to  put  stability  above  activity,  to  sacrifice  the  productive 
energies  of  the  lH)di<'s  it  creati's  to  their  power  of  n'sisting  changes 
in  the  general  fabric  of  the  government.  The  Senate  has  su(v 
ceeded  in  making  itself  eminent  and  powerful.  It  has  drawn 
the  best  talent  of  the  nation,  so  far  as  that  talent  flows  to  politics, 
into  its  body,  has  establishe<l  an  intellectual  supn-macy,  has 
furnished  a  vantage  ground  from  which  men  of  ability  may 
speak  with  authority  to  their  fellow-citizens. 

To  what  causes  are  these  successes  to  1)0  ascrilxid?  Hamil- 
ton assumed  that  the  Senate  would  l)e  weaker  than  the  House 
of  Representatives,  because  it  would  not  so  directly  spring 
from,  speak  for,  Ik;  looked  to  l»y,  the  people.  This  was  a 
natural  view,  especially  as  the  analogy  l)etwe<'n  the  position 
of  thf'  Senate  towards  the  House  of  Representatives  in  America, 
and  that  of  the  House  of  Lords  towards  the  Hous(!  of  C'om- 
mons  in  Great  Britain,  an  analogy  constantly  present  to  the 
men  of  1787,  seemed  to  suggest  that  the  larger  and  more  pop- 
ular chamber  must  dwarf  and  overpower  the  smaller  one. 
But  the  Senate  has  proved  no  less  strong,  and  more  intellec- 
tually influential,  than  its  sist(T  House  of  ( 'ongress.  The  analogy 
was  unsound,  because  the  British  House  of  Lords  is  hereditary 
and  tlu>  Senate  repres(>ntative.  In  these  days  no  hereditary 
assembly,  \w  its  members  ever  so  able,  ever  so  wealthy,  ever 
so  socially  powerful,  can  speak  with  the  authority  which  belongs 
to  those  who  speak  for  the  people.  Mi-abeau's  famous  words 
in  the  Salle  des  Menus  at  Versailles,  "We  are  here  by  the  will 
of  the  people,  and  nothing  l)Ut  baycmets  shall  send  us  hence," 
express  the  whole  current  of  modern  fe<'ling.  Now  the  Senate, 
albeit  not  chosen  by  direct  popular  electioj,  d(K^s  n»prf>s<'nt 
the  people  ;  and  what  it  may  lose  through  not  standing  in  im- 
mediate contact  with  the  masses,  it  gains  in  representing  such 
ancient  and  powerful  commonwealths  as  the  States.  A  senator 
from  New  York  or  Illinois  speaks  for,  and  is  responsible  to, 
millions  of  men.  No  wonder  he  has  an  authority  beyond  that 
of  the  long-descendetl  nobles  of  Prussia,  or  the  peers  of  Britain 
whose  possessions  stretch  over  whole  covmties. 

This  is  the  first  reason  for  the  strength  of  the  Senate,  as 
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compur.,1  with  th.  u,>ix.r  chamluTs  of  oth,77o,in^rh7^t  is 
bm  t  <,a  a  soiul  fou,ulati..u  of  ultin.at.  choic.  I>v  .^p,  p, 
an,    (.ons,;f„u.,.t  rc-spousihiiity  to  tln-.n.     A  .srcond  <••  us,!  is  u. 

•Htt(r  than  a  larp  on,.,  Inruu*  ,.ach  m,.n.b,.r  has  nior,.  to  ,io 

thv  ^\lloio  l,o,ly,  f,rls  a  iiv,.|itT  sens,,  of  th,"  .siirnific-inc,.  of  h  ■ 
own  action  in  l>.in«in,  about  collective  actio  uTW,!  is  1  :: 
;l.sp<..s.t.on  to  al,us,>  tlu>  fnr.loin  of  .l,.|,atc.  I>artv  sp  it  nnT 
Ih;  as  intcns,.  as  n.  ..-cat  ass..n.l.li,.s,  y.t  it  is  n.iti^at  1  hv  it 
u-ish  to  k..p  on  fncu,lly  t,.nns  with  thos,-  wh,;  .  .-,.  r 
n..ch  3^.u  n.ay  dislik,^  then,  you  hav,.  constantly  t<;  n.  ;;    u 

ot  t lu  lH.,l> .     A  s,.uator  s<H,n  ^,.ts  to  know  ,.ach  of  his  colh-a^u,; 

U:,       tldnk"  T'f"'^'  "r^'   t-«-ty-live-^und  what  each    , 
th,ni  thmks  of  Inn,;  he  Uvo.nes  s,.nsitivL.  to  their   opinion- 
u.  IS  l,.Hs  nichnecl  to  ,>os,.  In-fon-  th,.,,  how,.vr.r  h,-  ma  ,1 

iH'tter  habits  m  (liscu.ssmK  ami  transacting  its  business  tha. 
would  have  In.-n  fornu.l  by  a  lar,.-  ass,.,,!  .ij- ;  and  1  "'  hi  .t 
Us  ma  ur,.  a,e  n-tuins.     Its  c-omparativ,-  ..rn.an,.,,^  has  a^ 

fnr  V  .;  r'w  "^'  I''""  ''^"'"  '••^"'J>^'-''<'  ^vith  th,.  tw<,  veirs 
for  ;  lud.  the  Hous<.  of  K,.p„.s,.ntativ,.s  an.l  the  Ass,.„,bli,.s  of 
u.u-ly  all  the  States  ar,;  ,.l,.ct..,l,  1...,,  also  wh,.,,  ..ompare.l  wi;h 
Ihi  s^\lttness  of  chanf-v  m  An,,.,;.-...  polities.  A  s,.„ator  hi-  the 
J.>portmuty  of  ti.orou.hly  l,.arni„«  his  .luti,.,  and  of  p ^.v  i 
that  he  has  h.an,t  th,.,,,.  H«  b,,,,,,,,.  slightly  n.o,-,.  i„d..,;.ndeut 
o  bis  ,-onst,tu,.n..y.  which  in  An„.,-i.-a,  when-  politieian>  .afh 
at  ev,Ty  passmfT  bnv/e  of  „pi„io„.  is  a  .l.ar  fiaii,.     NVverth,-!.,. 

'!in 'n  «  '^'"'''"^' '''  ^'"'"'^ '"  '''^  '^^"^'■'  '^"•'  ^^'■"««'"  "'  'main- 
tain lus  mflu,.,!,.,.  an,onjr  |,„.al  politicians  then-. 

Ihe  sn,all,|,.ss  and  th,.  p,.,-n,ane,ic,.  of  the  S,,.ate  hav,.  how- 
«'U.,-  anoth,.r  imi„,rtant  infiu.-nc,.  ,.„  its  charact,,-.    Thev  contrib- 

uaht>  of  Its  n„.„.b„..s.  Kv,,.v  KurojH.an  who  ha>  d,.Mwb,.d 
It.  Has  (hv,.lt  upon  th,"  capacitv  of  t}!.,.e  v.hn  <.<.,Pf,,He  !*  ^i-d 
nu.st  hav,.  f,,l|,nv,.,|  Toc.ueviile  iu  attribuliuf,  this  .-apacit'v 
to  the  nu.tho,l  o   ,loul,l,.  ,.l,.,.ti„„.      I„  supposing  that  the  Ihoi,; 

f  s,.nators  by  th,.  Stat,,  leoishitu,-,.  had  p,-ov,.l  a  b,.tt,.r  n.,.a,.s 
tlian  dir,.,.t  cho,,-,.  I,y  th,-  jMH.pl,.  „f  discov,n„K  and  s,I..ctinK  th,- 
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fittest  im-ii  they  missed  the  n-ai  <-uus('.  I  luivi'  aln'tuly  n'limrkcil 
that  since  the  Civil  War  the  legislatun-s  did  little  inorc  tlinii 
n'gister  and  formally  complete  a  choice  already  made  l>y  the 
party  managers,  and  jwrhaps  ratified  in  tlw>  party  convention. 
But  apart  from  this  n'cent  developii cnt.  and  reviewinR  the 
whole  hundnnl  years'  history  of  the  Senate,  the  true  explana- 
tion of  its  capacity  is  to  be  found  in  the  sujM-rior  attraction 
which  it  has  for  (lie  ablest  and  most  ambitious  men.  A  sen- 
ator has  more  i^ower  than  a  member  of  the  House,  mon'  dig- 
nity, a  longer  term  of  service,  a  more  in(!e|H'ndent  jMisition. 
Hence  every  Federal  iM)litician  aims  at  a  sei\atoi-sliip,  antl  hniks 
on  the  pla<'e  of  Hepres<'ntative  as  a  stej)ping-st«tne  to  what 
may  fairly  t)e  called  an  I'piH-r  House,  because  it  is  the  Houm' 
to  which  Representatives  seek  to  mount.  It  is  no  more  sur- 
prising that  the  average  capacity  of  the  Senate  .should  sur- 
l)ass  that  of  the  House,  thati  that  the  average  cabinet  minister 
of  Knrope  should  l)e  abler  than  the  average  memlHT  of  the 
legislature. 

What  is  more,  the  Senate  so  trains  its  memlxTs  as  to  improve 
their  political  efficiency.  Several  years  of  service  in  a  small 
body,  with  iinportant  and  delicate  executive  work,  are  worth 
twice  as  many  years  of  jostling  in  the  crowd  of  representatives 
at  the  other  end  of  the  ( 'ajiitol.  If  the  Senate  does  not  find  the; 
man  who  enters  it  already  suiierior  to  the  average  of  Federal 
politicians,  it  ought  to  make  him  superior.  But  natural  selec- 
tion, as  has  been  said,  usually  .seats  upon  its  iM'uches  the  best 
ability  of  the  country  that  has  flowed  into  ])olitical  life,  and  would 
do  so  no  less  were  the  election  in  form  a  direct  one  by  the  peoi)l<^ 
at  the  polls. 

Most  of  the  leading  men  of  the  last  century  have  sat  in 
the  Senate,  and  in  it  were  deliver(>d  most  of  the  famous 
si)eeches  which  illumine,  though  too  rarely,  the  wearisome 
debates  over  State  rights  and  slav<Ty  from  182")  till  I8(»(). 
One  of  these  debates,  that  in  the  In'ginning  of  18:50,  which 
called  forth  Daniel  Webster's  majestic  defence  of  the  Con- 
stitution, was  long  called  par  excellence  "the  gn-at  debate  in 
the  Senate."  ' 

Of  the  92  senators  who  sat  in  the  sixty-first  Congress  (1909-11) 
30  had  sat  in  the  other  Hous(>  of  Congress,  and  39  had  served 

>  In  those  days  tlic  Sctiiitc  sat  in  that  smaller  chamber  which  is  now  occu- 
pied by  the  Supreme  Federal  Court. 
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in  StHt«>  loKishiturrs.-     I„  th,.  sixty-.s,r«.M,l  (  \.„Kn'ss  niHI    I'M  {, 

out  .^>  senators,  2S  ,..,,  sat  in  th.  H^us.  of  lUvu-sn^i^H, 

a.ul  .39  in  Stat,  l.-^.s  atun-s.     Many  l.a.l  \nvn  ju.Ik.s  or  Slat,. 

K«.v,.ruors;  many   luul   sat    in   Stat.-  con vr.it ions.     X,,irlv    ull 

tmd  hvUl  s(„„,.  pnl,li<.  function.     A  man  must  |.av«.  ha.!,-,,,,- 

s..l<.r»  o.x,M.r»>,Kr  of  amUrs,  ami  of  huma.i  natnr.  in  its  l.-ss 

."UKaKutK  as,M'cts,  brforo  ho  vnUrs  this  auf,Mist   .-ondavr      lint 

e-xprncncr  .s  not  all  Kain.     IVacti,-,.  n.alvrs  porf.rt  in  rvil-.loinu 

no  1.SS  than  m  wHi-loins.     Tho  hahits  of  local  politics  no' 

^ork  m  tho  House,  of  Hcpn-scntativcs  hy  which  the  scnatr.rs 

have,  iHvn  tramc,l,  while  they  develop  shrewdness  an.l  quickness 

m  al    characters,  tell  mjuri<,usly  on  charact<Ts  of  the  meaner 

sort   leaving  men's  views  narrow,  ami  Rivinfi  them  a  taste  as  well 

as  a  talent  for  mtrisue. 

The  chamlHT  in  which  the  S-nato  nH.-ts  is  rcrtariKular.  hut 
the  part  occup,e<l   l.y  the  seats   is  semi.-ircular   in    fonn.   the 
\  u-.'-PresHlent  of  the  I  mte.l  States,  who  acts  as  pn.sidi„«.,flicer 
haymg  Ins  cha.r  on  a  marl.le  dais,  slightly  raised,  hi  the.  .-entre 
of  the  chord,  wth  the  senators  all  turned  t.,wards  him  as  th..v 
sit  in  curvmg  rows,  each  in  an  arm-chair,  with  a  desk  in  front  oV 
It.      Y''>  floor  IS  al>out  as  larjre  as  the  whole  sui)erficial  area  of  the 
British  House  of  (  ommons,  l.ut  as  there  are  ^reat  KalU-ric-s  on 
all  four  .sides  runmns  l>ack  ov«t  tlu-  lol.l.ies,  th.-  u,)per  j.art  of  the 
chamlKT  and  its  total  air-space  mu.h  exc...Mls  that  .,f  thf.  ICukIM. 
iou.se.     ()m   of  these  galleries  is  aprm.priate.l  to  the  i'resid.-nt  of 
the  I  mted  States;  the  others  to  ladi.'s.  dij.lomati.-   repreM.nta- 
tives,  the  press,  ami  th,.  pul.li,..     Helmul  the  senatorial   c|,air. 
and  desks  th<.re  is  an  open  space  into  whi.-h  sfrantK.rs  .-an  l.c 
brought  l.y  the  .senators,  who  sit  and  talk  on  th..  sof:..   th.T.. 
plac...l.     Areml«.rs  ..f  forei^m  l.-islatun-s  an-  alL.w.d  iir,;.<.  u, 
thi.s  out.'r  "fl.,.,r  of  the  S,.nat..."     Th..r..  is.  ..sp..ciallv  wh..,.  th.. 
KHllenes  are  empty,  a  slifrht  ech.,  in  the  room,  whi.h  ..Kli-....  rii..st 
speakers  to  .strain  their  voic(.s.     Tw.,  .,r  thn-e  pl.-tun-s  .,n  t  h.-  waIN 
s.)mewhat  relieve  the  old  t.me  of  th..  chamlK-r.  with  its  mar- 
hle  platform  and  sides  unpierc...!  l.y  win.L.ws.  for  th.-  lijrht  ent.-rs 
th'-ough  gla.ss  compartim.nts  in  th«-  c<.iling. 


haNO  oomp.lod  from  th-  ronon..ion„l  Dir.rtnr,,.  U.^ausr  s,.,„-  -  nat,  .  I ,, 
not  sot  forth  th..  whole  of  th.ir  politi.al  <:n-r/  Th,-  ,,ro„or  „„„":,„  . 
«ho  huv,.  prPv.ou..l.v  I,..,.„  n>..„.h,.rs  of  th..  Hous-  of  H,.„r;....n,a,iv...  }L  ./^  a  Iv 
h.-en  larger  among  the  sc.nators  from  tho  ol.l.-r  .States  than  it  is  iu  th.-  WV.t 
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A  seniitor  ulwuys  addresses  ihv  Clitiir  "Mr.  President,"  and 
rofrrs  to  otlirr  wiiators  l)y  tlu-ir  States,  "The  senator  from 
Ohio,"  "The  senator  from  Tennessee."  When  two  .senators 
rise  at  the  same  moment,  the  Chair  calls  on  one,  iiidicatinR  him 
hy  his  State,  "The  senator  from  Minnesota  has  the  floor."' 
Senators  of  th.'  Democratic  i)arty  apparently  always  have  .sat 
(m  the  riKht  of  tlw  chair,  Kepuhlican  senators  on  the  left ;  l)ut, 
as  alr«'ady  explained,  tlu-  parties  do  not  face  one  another.  The 
impression  wliich  the  place  mak<>s  on  a  visitor  is  one  of  l)usines.s- 
like  gravity,  a  Kr^vity  wliich  thouKh  plain  is  diRnified.  It  has 
the  air  not  so  much  of  a  popular  a.ssemhly  a-s  of  a  diph)matic 
congress.  The  KuKJish  House  of  I^»rds,  with  its  fretted  roof 
and  windows  rich  with  the  figures  of  departi'd  kings,  its  majestic 
throne,  its  Lord  ( 'hancellor  in  his  wig  on  the  w<M)l.sack,  its  lK'nche.s 
of  lawTi-sle<>ve<l  bishops,  its  bar  where  the  ( 'omrnons  throng  at 
a  great  debate,  is  not  only  more  gorgeous  and  picturesque  in 
externals,  '-'it  ajipeals  far  mon^  powerfully  to  the  historical 
imagination,  f'/r  it  seems  to  carry  the  middle  ages  down  into  the 
modern  world.  The  Senate  is  modern,  severe,  and  ])ractical. 
So,  too,  few  debates  in  the  Senate  rise  to  the  level  of  the  best 
debates  in  the  lOnglish  chamlHT.  But  th.e  Senat<>  seldom  wears 
that  air  of  listless  vacuity  aiid  superannuated  indohmce  which 
the  House  of  lAmls  jiresents  on  all  l)ut  a  tew  nights  of  every 
session.  The  faces  are  keen  and  forciltle,  as  of  men  who  havo 
learned  to  know  the  world,  and  have  much  to  do  in  it ;  the  place; 
seems  consecrated  to  great  affairs. 

As  might  be  exiM>cted  from  the  sniiill  munber  of  the  audieuce, 
as  well  as  frojn  its  character,  discussions  in  the  Senate  are  apt 
to  l)e  sensibl<>  and  j)ractical.  Speeches  are  shorter  and  less 
fervid  than  tlios(;  made  in  the  House  of  Representatives,  for  the 
larger  an  assembly  the  more  prone  is  it  to  declamation.  The 
least  useful  <lebat«>s  are  those  on  sliow-days,  when  a  series  of 
set  discourses  are  delivered  on  some  prominent  riuestion.  Each 
senator  brings  do\Mi  and  fires  ofT  in  the  air  a  carefully-prepared 
oration  wliich  may  have  little  bearing  on  what  has  gone  before. 


'  A  late  President  of  the  Seniito  wiis  in  the  habit  of  distinRnishinK  the  two 
stMiators  from  the  .state  of  .\rkaii.~a:.,  j.y  e.iliihji  on  one  .xs  the  senator  fur  "Ar- 
kansas" (pronouneed  as  written,  with  aeeent  on  the  penult),  and  the  other 
as  the  senator  for  ".\rkansaw,"  with  the  seeond  syUahle  short.  As  Europeans 
often  ask  whieh  is  the  eorreet  i)ronuneiation,  I  may  say  that  in  1!)04  the  h'tjis- 
hiture  of  Arkansas  hy  a  "joint  resohition"  declnred  tliat  the  aeeent  oUKlit  to  be 
on  the  first  and  last  svlhibles,  and  that  the  linal  x  oucht  not  to  be  sounded. 
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In  fiict  tlu>  s|M'r«-li('s  arc  iiiadc  not  to  convince  the  assi-mhly,  - 
no  one  (Ircains  (.f  that.  hut  to  kcc|)  a  man's  opinions  More 
the  |)ul)lic  an<l  sustain  liis  fame.  The  ((ucstion  at  issue  has 
u.suaily  Iwen  already  settie<l,  either  in  a  conuiiittee  or  in  a  "cau- 
cus" of  the  party  which  commands  the  majority,  so  tiiat  these 
loiiK  and  sonorous  harangues  are  uhtc  rhetorical  thun«ler  a«l- 
dres.sed  to  the  nation  outsid*'. 

Tlu'  Senate  now  contains  many  nu'ii  of  jjreat  wealth.     Somi-, 
an  incn'asiuK  numJM'r,  an-  senators  Ix-cause  they  are  rich  ;  a 
few  are  rich  Ix-cau.se  they  are  senators  ;  while  in  the  n'maining 
cases  the  same  tah'uts  which  have  won  suc-ess  in  law  or  com- 
merce have  hrounht  tiieir  iK)sses.sor  to  the  top  in  politics  also. 
The  conunercial  element  is  stronger  now  than  formerly  :  hut  the 
majority  are  or  have   Ix-^mi  lawyers.     Some  senators  UM'd  to 
practise  iK'fon-  the  Supreme  court,  hut  that  is  now  rare.     Com- 
plaints an>  occasionally   levelled  against  the  aristocratic  ten- 
dencies wliich  wealth  is  suppo.sed  to  have  hred,  and  .sarcastic 
n'fereuces  are  made  to  the  sumptuous  residences  which  senators 
have  huilt  on  the  new  avenues  of  VVa.shinjrton.     VViiile  admitting 
that  there  is  mon-  sympathy  for  the  capitalist  class  amonn  these 
rich  men  than  there  w(»uld  Ik-  in  a  Senate  of  {M»or  men,  I  must 
add  that  the  Senate  is  far  from  heinp;  a  cla.ss  hody  like  the  upper 
hou.ses  of  Britain  or  Prussia  or  Sjjain  or  Denmark.     It  is  suh- 
stantially  repr«'s(>ntative,  hy  its  composition  as  well  as  hy  legal 
deh'gation,  of  all  parts  of  .American  .society  ;  it  is  too  dep<'ndent. 
{•nd  too  sensihie  that  it  is  deiH'ndeat,  upon  puhlic  opinion,  to 
undertake  the  championship  of  the  rich,   although  douhtless 
more  in  symi)athy  with  them  than  is  the  House.     The  senators, 
however,  indulge  some  social  pretensions.     They  are  the  nearest 
approach  to  an  official  aristocracy  that  has  yet  iH'en  seen  in 
America.     They   and   th<>ir   wives   are   allowed   precedence  at 
private  entertaiiunents,  as  well  as  on  puhlic  occasions,  over 
inemlxTs  of  the  House,  and   of  cours*'  over    private  citizens. 
Jeflferson  might  turn  in  his  grav<-  if  he  km-wof  such  an  attempt 
to  introduce  P]uropean  distinctions  of  rank  into  his  demctcnicy  ; 
yet,  as  the  office  is  t(>mporary,  and  the  rank  vani.shes  with  the 
office,  these  pn-ten-ioas  are  harml<-ss  ;  it  is  only  the  universal 
social  equality  of  the  country  that  makes  them    not<'Worthy. 
Apart  from  such  petty  advantages,  the  position  of  a  .s<'nator 
who  can  count  on  re-election,  is  the  most  desirahle  in  the  political 
world  of  America.     It  gives  as  much  power  antl  influence  a.s  a 
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inun  mill  (U'sin>.  It  s«'cim\s  for  him  th«'  vnr  of  tin-  puMic.  It 
is  nion*  ixTinunont  than  th<>  I*n'Hi(U'iu'y  or  a  cahiiict  office,  rc- 
(l.iiir<*M  h'ss  lal>our,  involves  U'ss  vi'xation,  though  still  gr«'at 
vexation,  by  ini|Kjrtimatr  offic<'-s«t'k«'rs. 

European  writers  on  America  used  to  Im'  t(K)  much  inclined 
to  ideahze  the  Senate.     Admiring  its  structure  and  function, 
they  assumed  that  the  actors  nuist  U'  worthy  of  their  jiarts. 
They  wen'  «'ncouraK<'<l   in  this  t«'nden(y  by  the   lauKuage    of 
many  Americans.     As  the  Romans  were  never  tin'd  of  n'peating 
that  the  ambassador  of  I'yrrhus  had  called  the  Uoman  senate  an 
a.ssembly  of  kings,  so  Americans  of  n'finein«'nt,  who  wen*  ashamed 
of  the  tiirbuh'iit  Hou.se  of  Urpn*s«'ntatives,  were  at  on<'  time 
wont   t(»   talk  of  the  S<'nate  as  an  Olympian  dwelling-place 
of  statesmen  and  sages.     That  it  never  was  ;  and  still  lc.s.s  would 
anybody  now  so  describe  it.     It  is  a  company  of  shrewd  and 
vigorous  men  who  have  fought  their  way  to  the  front  by  the 
ordinary  methods  of  American  politics,  and  on  many  of  whom  the 
battle  has  left  its  stains.     There  are  abundant  opj)ortunities  for 
intrigue  in  the  Senate,  because  its  most  important  business  is 
done  in  the  .secn'cy  of  committee  rooms  or  of  executive  session ; 
and  many  senators  are  intriguers.     There  ar(>  opportunities  for 
misusing  .senatorial  powers.     Scandals  have  sometimes  arisen 
from  the  practice  oi"  employing  as  counsel  befor<>  the  Supreme 
court,  s<"nators  whose  influence  has  contributed  to  the  appoint- 
ment or  confirmation  of  the  judges.'     There  are  opportunities 
for  corruption  and  blackmailing,  of  which  unscrupulous  men  are 
well  knowii  to  take  advantag*'.     Such  men  an*  fortunately  f<'w  ; 
but  considering  li(»w  demoralized  ar«'  the  le<;islatures  of  a  few 
States,  their  pn'sence  niu.st  Ik'  looked  for  :  and  the  rest  o''  tli<> 
Senati',  however  it  may  blu.sh  for  then),  is  obliged  to  work  wiih 
them  and  to  treat  them  as  equals.     The  contagion  of  poliliciil 
vice  is  nowhere  .so  swiftly  jxitent  as  in  legislative  bodies,  l)e- 
cause  you  cannot  taboo  a  man  who  has  got  a  vote.     You  ina> 
loathe  him  personally,  but  he  is  tlx"  people's  choice.     He  has 
a  right  to  share  in  the  government  of  the  country  ;  you  are 
grateful  to  him  when  he  saves  you  on  a  critical  division;  yoii 
discover  that  "he  is  not  such  a  bad  fellow  when  one  knows 


'  In  18S6,  a  hill  was  hroiiKht  in  forliiddinc  monihors  of  oithor  Houso  .if  Con- 
grpsa  to  appear  in  the  Federal  eourts  as  (•ounscl  for  any  railroad  eonijiany  or 
other  rorporation  whicti  niiKht,  in  respect  of  its  having  reecived  land  grants. 
be  affected  by  Federal  legislation. 
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him  "  ;  jM'opU'  n-iiijirk  that  lie  kjvcs  k(mmI  dimuTs,  or  hus  an 
aKrccahh'  wife;  ami  so  it  k<m-s  on  till  falsehood  and  knavt-ry 
arc  covcmi  utuh'r  the  cloak  of  party  loyalty. 

As  respects  ability,  the  Senate  cannot  he  profitably  coniparnl 
with  the  En^hsh  House  of  lairds,  hecause  that  a>sen»l)|y  con- 
sists of  some  thirty  eminent  and  us  many  ordinary  men  allend- 
iiiR  rcKularly,  with  a  multitude  of  undistinRuishcd  persons  who 
ranly  app(  ar,  and  take  no  sJiarc  in  the  delilierations.  Setting 
tlie  Senate  beside  the  House  of  (  oijimoiis,  the  average  natural 
capacity  of  its  ninety-six  meinhers  i>  not  above  that  of  the 
ninety-six  best  men  in  the  Knglish  Ifouse.  There  is  more  variety 
of  tah'nt  in  the  latter,  and  a  greater  breadth  of  culture.  On  the 
t>llier  hand,  the  Senate  excels  in  legal  and  bu.-iness  knowledge  as 
well  a.s  in  practical  .shrewdness.  The  Hou.se  of  Conunons  con- 
tains more  men  who  coidd  give  a  good  address  on  a  literary  or 
historical  subject  ;  the  Senate,  tog(>ther  with  a  very  few  eminent 
lawyers,  has  more  wlio  could  either  deliver  a  rousing  popular 
harangue  or  manage  the  bu.siness  of  a  great  trading  company, 
these  being  the  forms  of  capacity  Cdmnionest  among  congres- 
sional politicians.  An  acute  American  observer  said  (writing  in 
ISS"))  and  the  description  is  still  true: 

'The  S«>niite  is  just  wliut  tlie  mode  of  its  election  and  the  conditions 
ol  |.ul)lic  l,f,.  „,  this  country  make  it.  Its  inemhers  arc  ciiosen  from 
th.-  ranks  of  active  |)oiiticians,  in  accordance  with  a  hiw  of  natural 
selection  to  whicli  the  Stale  hrislatures  are  commonlv  obedient  ;  and 
II  IS  i>rohal.le  that  it  .-ontnins,  consequ.nl Iv.  the  hest  men  that  our 
sxstem  <'all>  into  |)olitics.  If  these  l)esl  men  are  not  Koo.l,  it  is  hecau.se 
our  sv^teni  of  government  fails  to  attract  l)etter  men  hy  its  prizes,  not 
•»«-au^-  the  country  affords  or  coidd  afford  no  finer  material.  The 
-«'n«  ■  ;-  III  fad,  ,,!'  course,  nothing!:  more  than  a  part,  thouRh  a  con- 
".uer-ihl..  part,  of  the  pul.jic  service;  an<l  if  the  general  conditions  of 
rait  MTvice  he  such  as  to  star\e  statesmen  and  foster  demagogues  the 
-»iiai*  Itself  uiji  |,e  full  of  the  latter  kind,  simply  beeau.se  there  are  no 
-^ii«»-  avaiiaJiie."  ' 


Tiis  judgment  is  severe,  l)ut  not  unjust.  Whether  the  sona- 
rors-  of  tuiiay  are  inf(>rior  in  ability  and  integrity  to  those  of 
st'vwity.  forty,  tw.'nty  years  ago,  is  not  eai=y  to  dctcmiinc.  But 
-  must  be  admittt-d,  however  regretfully,  that  they  are  les.s 
iJM^peiiuent,  les.«  respec^.'d  by  the  people,  less  influential  with 
thf  people,   than  were  their  predecessors;    and  their  wealth, 

'  WooUrow  Wilson,  Cungnnsional  Government,  p.  194. 


124 


THE  NATIONAL  GOVERNMENT 


PART  I 


which  has  made  them  fear  the  reproach  of  wanting  popular 
sympathies,  may  count  for  something  in  this  decHne. 

The  place  which  the  Senate  holds  in  the  constitutional  sys- 
tem of  America  cannot  be  fully  appreciated  till  the  remaining 
parts  of  that  system  have  been  described.    This  much,  how- 
ever may  be  claimed  for  it,  that  it  has  been  and  is  still,  though 
perhaps  less  than  formerly,  a  steadying  and  moderating  power. 
One  cannot  say,  in  the  language  of  European  politics,  that  it 
has  represented  aristocratic  principles,  or  anti-popular  pnnci- 
ples,  or  even  conservative  principles.     Each  of  the  great  his- 
toric parties  has  in  turn  commanded  a  majority  in  it,  and  the 
difference  between  their  strength  has  seldom  been  marked  for 
any  great  while.     On  none  of  the  great  issues  that  have  di- 
vided the  nation  has  the  Senate  been,  for  any  long  period 
decidedly  opposed  to  the  other  House  of  Congress.     It  showed 
no  more  capacity  than  the  House  for  grappling  with  the  prob- 
lems of  slavery  extension.     It  was  scarcely  less  ready  than  the 
House  to  strain  the  Constitution  by  supporting  Lincoln  m  the 
exercise  of  the  so-called  war  powers,  or  subsequently  by  cut- 
ting down  presidential  authority  in  the  struggle  between  Con- 
gress and  Andrew  Johnson,  though  it  refused  to  convict  him 
when  impeached  by  the  House.     All  the  fluctuations  of  public 
opinion  tell  upon  it,  nor  does  it  venture,  any  more  than  the 
House,  to  confront  a  popular  impulse,  because   it  is,   equally 
with  the  House,  subject  to  the  control  of  the  great  parties 
which  seek  to  use  while  they  obey  the  dominant  sentiment  of 

the  hour. 

But  the  fluctuations  of  opinion  tell  on  it  less  energetically 
than  on  the  House  of  Representatives.  They  reach  it  more 
slowly  and  gradually,  owing  to  the  system  which  renews  it  by 
one-third  every  second  year,  so  that  it  sometimes  happens  that 
before  the  tide  has  risen  to  the  top  of  the  flood  in  the  Senate  it 
has  already  begun  to  ebl)  in  the  country.  The  Senate  has  been  a 
stouter  bulwark  against  agitation,  not  m(Tely  because  a  majority 
of  the  senators  have  always  four  years  of  membership  before 
them,  within  which  period  public  feeling  may  change,  but  also 
because  the  senators  have  been  individually  stronger  men  than 
the  representatives.  They  are  less  dejuot-ratio,  not  in  opinion, 
but  in  temper,  because  they  are  more  self-confident,  because 
they  have  more  to  lose,  because  exp<'rien('(>  has  taught  them 
how  fleeting  a  tiling  popular  sentiment  is,  and  how  useful  a 
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thing  continuity  in  policy  is.  The  Senate  has  therefore  usually 
kept  its  head  better  than  the  H*  Mse  of  Representatives.  It 
has  expressed  more  adequately  the  judgment,  as  contrasted 
wth  the  emotion,  of  the  nation ;  and  at  least  since  1896  it  has 
been  the  bo<ly  to  which  property  and  the  financial  powers 
chiefly  look  for  support.  In  this  sense  it  does  constitutes  a 
"check  and  balance"  in  the  Federal  government,  though  it 
stands  lower  in  popular  esteem  now  than  it  did  half  a  century 
ago.  Of  the  three  great  functions  which  the  Fathers  of  the 
Constitution  meant  it  to  perform,  the  first,  that  of  securing  the 
rights  of  the  smaller  States,  is  no  longer  important ;  while  the 
second,  that  of  advising  or  controlling  the  Executive  in  appoint- 
ments as  well  as  in  treaties,  has  given  rise  to  evils  possibly 
commensurate  with  its  benefits.  But  the  third  duty  is  still  dis- 
charged, for  "the  propensity  of  a  single  and  numerous  assembly 
to  yield  to  the  impulse  of  sudden  and  violent  passions"  is  fre- 
quently, though  not  invariably,  restrained. 
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CHAPTER  XIII 

THE    HOUSE    OF   REPRESENTATIVES 

The  Houso  of  Representatives,  usually  called  for  shortness, 
the  House,  represents  the  nation  on  the  basis  of  population,  as 
the  Senate  represents  the  States. 

But  even  in  the  composition  of  the  House  the  States  play  an 
important  part.  The  Constitution  provides'  that  "  representa- 
tives and  din  ct  taxes  shall  be  apportioned  among  the  st^veral 
States  according  to  their  respective^  numbers,"  and  under  this 
provision  Congress  aHots  so  many  members  of  the  House  to 
each  State  in  proportion  to  its  population  at  the  last  precedmg 
decennial  census,  leaving  the  State  to  determine  the  districts 
within  its  own  area  for  and  by  which  the  m(>mbers  shall  be 
chosen.  These  districts  are  now  equal  or  nearly  equal  in  size ; 
but  in  laying  them  out  there  is  ample  scope  for  the  process 
called  "gerrymandering," 2  which  the  dominating  party  m  a 
State  rarely  fails  to  apply  for  its  oato  advantag(>.  Where  a 
State  legislature  has  failed  to  redistribute  the  State  into  con- 

'  Constitution,  Art.  i.  S  -'.  par.  3  :  rf.  Amcndmont  xiv.  |  2. 

«So  oallod  from  ElliridKe  firrry,  a  IcadinK  Domooratic  politinan  'n.^^fa- 
ohusetts  (a  memlH-r  of  tho  Constitutional  Convention  of  1,S7,  and  in  181- 
elooted  Viro-Presidont  of  th.  Cnitod  Stato.s),  who  when  Massachusotts  waa 
brinK  ro-distrirtrd  ....ntrivo<i  a  srlirnic  which  gavo  one  of  th.-  distnrt.^  m  shapo 
like  that  of  a  lizard.  Stuart,  th.-  wrll-known  artist,  ontonnB  thf  roon.  of  an 
editor  who  had  a  map  of  the  new  di.stricts  hauKiug  on  the  wall  ovr  h.s  desk 
observed  "Why,  this  .listrict  looks  lik<'  a  .salamander,  and  i)ut  in  the  claws 
and  eves  of  the  creature  with  his  pen.il.  "Say  r.ather  a  Oerr.vmander,  re- 
plied  the  .'ditor  :  and  the  lum.c  stuck.  The  aim  of  K.-rrymanderuiB.  of  .•ourse. 
is  so  to  lay  out  the  one-m.-mhere.l  distri.'ts  as  to  secure  m  tl..-  great.'st  possible 
number  of  them  a  majority  f..r  th<.  party  which  .-onducts  the  operation.  This 
is  done  sometimes  by  throwing  the  greatest  possible  number  of  hostile  voters 
into  a  district  which  is  anyhow  certain  to  be  hostile,  sometmies  by  adding  to  a 
district  where  parties  are  equally  divided  some  place  in  which  the  majority 
of  frirndlv  voters  is  sufficient  to  turn  the  scale.  Thus  a  district  was  curved 
out  in  Mississippi  (the  so-called  Shoe  String  district)  50t)  miles  long  by  40 
broad,  and  another  in  Pennsylvania  reaembling  a  dumb-bell.  South  Carolina 
furnishes  som.-  beautiful  recent  examples.  And  in  Missouri  a  district  was 
contrived  longer,  if  measured  along  its  windings,  than  the  State  itself,  into 
which  aa  large  a  number  aa  possible  of  the  negro  voters  were  thrown. 

126 


CHAP.  XIII     THK  HOUSK  OK  liKPUESEN'TATtVES 


127 


gressional  districts,  after  the  State  has  received  an  increase  of 
representatives,  the  additional  member  or  members  are  elected 
by  the  voters  of  the  whole  Statt!  on  a  general  ticki  t,  and  are 
called  "representatives  at  large."  Recently  one  State  (Maine) 
elected  all  its  representatives  on  this  plan,  while  another  (Kan- 
sas) elected  three  by  districts  and  four  by  general  ticket.  Each 
district,  of  course,  lies  wholly  within  the  limits  of  one  State. 
When  a  seat  becomes  vacant  the  governor  of  the  State  issues  a 
writ  for  a  new  election,  and  when  a  member  desires  to  resign 
his  seat  he  does  so  by  letter  to  the  governor. 

The  original  House  which  met  in  1789  contained  only  sixty- 
five  members,  the  idea  being  that  there  should  be  one  member 
for  every  :^0,(XX)  persons.  As  population  grew  and  new  States 
were  added,  ihe  number  of  memb(>rs  was  increased.  Originally 
Congress  fixed  the  ratio  of  members  j  population,  and  the 
House  accordingh  grew;  but  latterly,  fearing  u  too  rapid 
increase,  it  has  fixed  the  numJM'r  of  members  with  no  regard 
for  any  precise  ratio  of  members  to  population.  Under  a  statute 
of  1891,  the  number  was  fixed  at  350,  being,  according  to  the 
census  of  1890,  one  meml)er  to  about  174,000  souls.  In  1909, 
the  number  had  reached  391.  In  1911,  under  the  census  of 
1910,  it  was  increased  to  435.  Five  States,  Delaware,  Nevada, 
Wyoming,  Arizona,  New  Mexico,  have  one  rei)resentative  each  ; 
five  have  two  each  ;  while  New  York  has  forty-three,  and  Penn- 
sylvania thirty-six.  Besides  these  full  members  there  are  also 
Territorial  delegates,  one  from  each  of  the  Territories,  regions 
enjoying  a  species  of  self-government,  but  not  yet  formed  into 
States.'  These  delegates  sit  and  speak,  l)ut  have  no  right  to 
vote,  being  unrecognized  by  the  Constitution.  They  are,  in 
fact,  merely  persons  whom  the  House,  under  a  statute,  admits 
to  its  floor  and  permits  to  address  it. 

The  quorum  of  the  House,  as  of  the  Senate,  is  a  majority  of 
the  whole  number.  Till  the  Fifty-first  ('(jiignss  the  custom 
had  been  to  treat  as  absent  all  members  who  did  not  answer  to 
their  names  on  a  roll-call,  but  in  ISJMJ,  one  jiai^y  persistently 
refusing  to  answer  in  orih-r  to  prevent  the  transaction  of  busi- 
ness. Speaker  Reed  asserted  the  right  of  counting  for  the  j)uriKJses 
of  a  quorum  a!!  he  saw  ]}resent.  A  rule  was  then  pussrd  direct- 
ing him  so  to  count.  This  was  dropped  in  the  next  (  ongress, 
but  in  1894  restored,  substituting  two  tellers  for  the  Speaker. 

» Aa  to  the  Territories,  si'e  Chap.  XLVII.,  ijoiit. 


128 


THE  NATIONAL  (K)VERNMKNT 


PART  » 


i 


i* 


The  olectoral  franchise  on  which  the  House  is  elected  is  for 
each  State  the  same  as  that  by  which  the  me.nl>ers  ^^^^^ 
mimerous  branch  of  the  State  legislature  are  chos.'n.     ^>"K'  ^  y 
franchises  varit^i  much  in  different  States  ;  aiu  tins  was  a  prm- 
ciSl  reason  why  the  C'onvention  of  1787  lelt  the  mat  er  to  the 
States  to  settle  :    now  what  is  practically  "^'^'l  »"»^^^  ™. !" 
five  States  includes  womanhood)  suffn^c  prevai  s  m  the  North- 
em  and  Western  States.     A  State,  however,  has  a  right  ot 
Umiting  the  suffrage  as  it  pleases,  and  many  states  do  exclude 
persons  convict.^  of  crime,  paupers,  illiterates  /'tc.     By       - 
fiftetmth  amendment  to  the  Constitution  (passe<l  in    870)      th<, 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  d(>nied 
or  abridged  by  any  State  on  account  of  race,  colour,  or  previous 
condition  of  servitude,"  while  by  the  fourteenth  amendment 
(passtKl  in  1868)  "the  basis  of  representation  in  any  State  is 
reduced  in  respect  of  any  male  citizens  excluded  from  th,.  suf- 
frage, save  for  participation  in  rebellion  or  other  crimes.        llus 
w2  designed  to  give  the  former  slave  states  a  motive  for  la;eping 
their  suffrage  wide,  but  the  fact  remains  that  the  franchise  by 
which  the  Federal  legislature  is  chosen  may  differ,  and  does  m 
some  points  actually  differ  in  different  parts  of  the  Union. 

Members  are  electtni  for  two  years,  and  the  election  alwajs 
takes  place  in  the  even  years,  1912,  1914,  and  so  forth      Thus 
the  election  of  every  second  Congress  coincides  with  that  ot  a 
President ;    and  admirers  of  the  Constitution  find  in  this  ar- 
rangement another  of  their  favourite  "cheeks,     »>'-;-f'-'  /^     ' 
it  rives  the  incoming  President  a  (^ongress  presumably,  thougli 
by  no  means  necessarily,  of  the  same  political  complexion  as 
his  own,   it  enables  the  people  within  two  years  to  express 
their  approval  or  disapproval  of  his  conduct  by  sending  up 
another  House  of  Representatives  which  may  support  or  oppose 
the  policv  he  has  followed.     The  House  do.-s  not  in  tin-  n>gular 
course  o    things  meet  until  a  year  has  elapsed  from  the  time 
when  it  has  been  elect..l,  though  the  PresuU>nt  may  cc.nvoke 
it  sooner,  i.e.  a  House  elected  in  November  1914  does  not  meet 
till  December  1915,  unless  tlu-  Pr(>sident  «<";""<";«  '^  ["     ''^- 
tra.mlinury  session"  some  time  Hft.T  March  4,  191;),  when  the 

.  Khc«le  I.lau.l  n.tai......  till  ISKH  a  s..,:.ll  „ro,...r.y  '.uai.H-tu.M   j-  >;|-l;-; 

a.Kl  in  s..m..  Stat-,  paynx-nt  ..f  a  poll  tax  .s  n.a.l.;  a  .-m.l.tum  to  th. 

exii^..!  down  tUl  th..  War  of  S........ion,  s...-  V,.l.  II.  Chapfr.  X<  111.    .\(  V. 
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previous  liousr  fxpiros.     This  summons  has  Wvn  issued  fif- 
teen times  since  1789.     It  so  oft(>n  brousht  ill  luck  to  tiie  sum- 
monmg  President  that  a  sort  of  superstition  against  it  grew  * 
Ihv.  question  is  often  mooted  whether  a  new  Congress  ought 
not  by  law  to  meet  witliin  six  months  after   its  election    for 
there  are  inconveniences  in  keeping  an  elected  House  unor'gan- 
izcHi  and  Speak(>rl(.ss  for  a  twelvemonth.     But  the  country  is 
not  .so  fond  of  Congress  as  to  desire  mon-  of  it.     It  is  a  singular 
result  of  th(;  present  arrangement  that  th(>  old  House  continues 
to  sit  for  n(>arly  four  months  after  the  members  of  the  new 
House  have  been  elected,  and  that  a  measure  may  still  be  passed 
m  the  expiring  Congress,  against  which  the  country  has  vir- 
tually pronounced  at  the  general  elections  already  held  for  its 
successor.     In  the  Fifty-first  Congress  the  House  vot(;d  more 
than  500  millions  of  dollars  in  its  appropriation  bills  after  a  new 
Congress  had  been  elected,  and  when  therefore  it  had  in  strict- 
ness no  longer  any  constituents. 

The  expense  of  an  election  varies  greatly  from  district  to 
aistnct.  Sometimes,  especially  in  great  cities  where  illegiti- 
mate expenditure  is  more  frequent  and  less  detectible  than 
in  rural  districts,  it  rises  to  a  sum  of  $10,000  or  more  • 
sometimes  it  is  trifiing."  No  estimate  of  the  average  can  be 
formed,  because  no  returns  of  congressional  election  expenses 
are  required  by  law ;  but  as  a  rule  a  seat  costs  less  than  one 
for  a  county  division  does  in  England.'  A  candidate,  unless 
very  wealthy,  is  not  expected  to  pay  the  whole  expense  out  of 
his  own  pocket,  but  is  aided  often  by  the  local  contributions 
ot  his  friends,  sometimes  by  a  subvention  from  the  election 
funds  of  the  party  in  the  State.  All  the  official  expenses 
such  as  for  clerks,  polling  booths,  etc.,  are  paid  by  the  public. 

«r.!JS.!l't 'J''  •'  ''.'"•""f'J   ^■'".v-s  Mr.   main.,  i..   l.i.s   Twent,   Years  in  Con- 
oy  t„  attach  ,.s„,.,.mly  t„  May  «..««,„„«,  whi.l.  nininds  „n.'  of  th.-  sup.Tsti- 

'  As  to  bn!)ory,  soe  Vol.  II.  f'har).  LXVII. 

»  A  statute  of  1!»10  r..<,uin-8  National  < •onimittrvs  and  mUional  conitrpssional 
campa,Kn  co,nmitt.-os.  and  all  organizations  whi.h  in  two  or  more  Ks  "n 
flu,-nc     or  att..n„.t  to  influ,.,.,.  tl„.  result  of  a       '.rtion  of  rcCsontaUvrs  "n 

^::s^i,*%^  ■  ^•'^"  !»>«  c-i..rk  of  ti...  no„« ooount  or.duo;:lributfo:." 

n  Fnlnd   Z'Tf       "  '""""*  "'"  ""''"'"'  '''>"'"'•<'»"'«  ami  th.  an.ounts. 

in  Knuland   tho  fixing  a  n.axim.un,  proportion.-.!  to  th.-  numfx-r  of  .lootor-i 

hH.s  „r..atly  n-d..c,-,l  th.-  .-.,st  of  .-l.-rtionn.     The  avoraxe  .xppn.litur"  all  kindi 

of  lawful  exp,-ns.-.n.-lud.Ki.  s.em«.  in  .-ounty  ..oustitu.-noies.  tol  from  £  2«)  to 

£1500,  and  in  Ijoroughs  from  £500  to  £tHX). 
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Although  bribery  is  not  rare,  comparatively  few  elections  are 
impeached,  for  the  difficulty  of  proof  is  increased  by  the  circum- 
stance that  the  House,  which  is  the  investigating  and  deciding 
authority,  usually  does  not  meet  till  a  year  after  the  election. 
Ar  ,  .ember  is  elected  for  two  years  only,  and  the  investiga- 
tion would  probably  drag  on  during  the  whole  of  the  first  ses- 
sion, it  is  scarcely  worth  while  to  dispute  the  rtturn  for  the 
sake  of  turning  him  out  for  the  second  session.'  In  many  States, 
drinking  places  are  closed  on  the  election  day. 

Among  the  members  of  the  House  there  are  few  young  men, 
and  still  fewer  old  men.     The  immense  majority  are  between 
forty  and  sixty.    Lawyers   abound,   including  in  that  term 
both  those  who  in  Great  Britain  are  called  barristers  or  ad- 
vocates, and  those  who  are  called  attorneys,  there  being  in 
America  no  distinction  between  these  two  branches  of  the 
profession.     An  analysis  of  the  House  in  the  Fiftieth  Congress 
showed  that  two  hundred  and  three  members,  or  nearly  two- 
thirds  of  the  whole  number,  had  been  trained  or  had  practised 
as  lawyers,  and  in  subsequent  Congresses  the  proportions  have 
varied  but  little.     In  the  Sixty-first  the  proportion  of  lawyers 
was  slightly  larger,  especially  among  Southern  members.      Of 
course  many  of  these  had  practically  dropped  law  as  a  business 
and  given  themselves  wholly  to  politics.     Next  in  number  come 
the  men  engaged  in  manufactures  or  commerce,  in  agriculture, 
or  banking,  or  journalism,  but  no  one  of  these  occupations 
counted  one-third  so  many  members.*    Ministers  of  religion  ar(« 
very  rare ;  there  were,  however,  two  in  the  Fifty-second  Congress. 
No  military  or  naval  officer,  and  no  person  in  the  civil  service 
of  the  United  States,  can  sit.    Scarcely  any  of  the  great  railway 
men  go  into  Congress,  a  fact  of  much  significance  when  one 
considers  that  they  are  really  the  most  powerful  pt>ople  in  the 
country ;  and  of  the  numt^rous  lawyer  members  very  few  are 
leaders  of   the  bar  in  their  respective  States.     The  reason  is 
the   same   in   both   eases.      Residence    in   Washington  makes 
practice  at  the  bar  of  a  great  city  difficult  or  impossible,  and 
mm   in  lucrative  practice  would  not  generally  sacrifice  their 

'  It  was  oijpp  proposed  to  trtiiiMfcr  to  a  judicial  tribnnal  the  trial  of 
election  cases,  which  are  now  UHiially  decided  on  party  lines. 

'  In  the  Sixty-first  there  would  appear  from  the  CormreHsiotud  Directory  to 
have  Ijeen  201  lawyers,  (i.'l  persons  engaRed  in  nianufactun-s,  commerce,  or 
finance,  J.i  aRriculturists,  i:{  journalists,  and  t*o  physicians.  As  some  mem* 
liera  do  not  state  their  occupations,  no  complete  analysis  can  Ik?  giveu. 
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profession  in  order  to  sit  in  the  House,  while  railway  managers 
or  financiers  are  too  much  engrossed  by  their  business  to  be 
able  to  undertake  the  duties  of  a  member.  The  absence  of 
railway  men  by  no  means  implies  the  absence  of  railway  influ- 
ence, for  It  IS  as  easy  for  a  company  to  influence  legislation 
from  without  Congress  as  from  within. 

Most  members,  including  nearly  ail  western  men,  have  re- 
ceived  their  early  education  in  the  common  schools,  but  rather 
more  than  ontvhalf  of  the  whole  number  have  also  graduated 
m  a  umversity  or  colleg*..      This  does  not  necessarily  mean 
what  It  would  mean  in  Europe,  for  some  of  the  smaller  colleges 
are  no  better  than  English  grammar  schools  and  not  as  good 
as  German  gymnasia.     It  is  noticeable  that  in  the  accounts 
ol  their  career  which  members  prepare  for  the  pages  of  the 
Congressioml  Directory,  they  often  dwell  upon  the  fact  of  their 
graduation,  or  state  that  they  have  "received  an  academic 
education.'' •     Less  than  half  have  served  in  the  legislature  of 
their  own  State.     In  the  Sixty-second  Congress  (1911-13)  12« 
out  of  394  had  sat  in  a  State  l(>ffi«lature.     Not  many  are  wealthy 
and  few  are  very  poor,  while  hardly  any  were  at  the  time  of  their 
election  working  men.     Of  course  no  one  could  be  a  working 
man  while  h.«  sits,  for  he  would  have  no  time  to  spare  for  his 
trade,  and  the  salary  would  more  than  meet  his  wants.    Nothing 
prevents  an   artisan    from    being  returned   to  Congress     but 
there  seems  little  disposition   among  the  working   classes   to 
send  one  of  themsolv.vs  ;^  and  the  nomination  system  interposes 
obstacles  to  their   standing   as   candidates   of    either   of  the 
great  parties,  though  they  sometimes  stand  as  Labour  men  or 
Sociahsts. 

A  member  of  the  House  enjoys  the  title  of  Honourable, 
which  is  given  to  him  not  merely  within  the  House  (as  in  Eng' 
land),  but  m  the  world  at  large,  as  for  instance  in  the  addresses 
o  his  letters.  As  he  shares  it  ^vith  members  of  State  senates, 
aJl  the  higher  officials,  both  Fed.Tal  and  State,  and  judges 
the  distinction  is  not  deemed  a  high  one. 

The  House  has  no  .share  in  the  executive  functions  of  the 
benate,  nothing  to  do  with  confirming  appointments  or  approv- 

'In   the  Sixty-first   CotiRress    197    had    received    a    "coUeiriate "    78   an 
academic,"  and  73  a  "common  school  "education.  ™»«P«te.      78   an 

desciL^J'asTdifnd'entr''""  ^'""'"'^  ''"^"^"  two  union  labour  members. 
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ing  treaties.  On  the  other  hand,  it  has  tlic  cxcUisive  right  of 
initiating  revenue  bills  and  of  impeaching  officials,  features 
borrowed,  through  the  State  Constitutions,  from  the  EngUsh 
House  of  Commons,  and  of  choosing  a  Pr(>sident  in  cast;  there 
should  be  no  absolute  majority  of  presidential  electors  for  any 
one  candidate.     This  very   important   power  it  exercised   m 

1801  and  1825.' 

Setting  extraordinary  sessions  aside,  every  (  ongress  has  two 
session-   'I   tinguished  as  the  First  or  Ixmg,  and  the  Second  or 
Short.    The  long  session  Ijegins  in  the  fall  of  the  year  after 
the  election  of  a  Congress,  and  continues,  with  a  recess  at 
Christmas,  till  the  July  or  August  following.     T.ie  short  session 
begins  in  the  December  after  the  July  adjournment,  and  lasts 
till  the  4th  of  March  following.     The  whole  working  life  of  a 
House  is  thus  from  ten  to  twelve  months.     Bills  do  not,  as  in 
the  English  Parliament,  expire  at  the  end  of  each  session; 
they  run  on  from  the  long  session  to  the  short  one.     All  however 
that  have  not  been  passed  when  the  fatal  4th  March  arrives 
perish  forthwth,  for  the  session  l)einj?  fixed  by  statute  cannot  be 
extended  at  pleasure.^    There  is  consequently  a  terrible  scramble 
to  get  business  pushed  through  in  the  la.st  week  or  two  of  a  Con- 
gress.   Sometimes  the  clock  of  the  House  is  jnit  back  in  order 
to  enable  the  Speaker  who  faces  it  to  allow  business  to  be  taken 
after  the  true  noon  has  Ixjen  passed  on  the  last  day.     I  have 
seen  this  done  openly  amid  the  merriment  of  the  House  and  the 

galleries. 

The  House  usually  meets  at  noon,  and  sits  till  four  or  six 
o'clock,  though  towards  the  close  of  a  session  these  hours  are 
lengthened.  Occasionally  when  obstruction  occurs,  or  when  at 
the  very  end  of  a  session  messages  are  going  backwards  and 
forwards  l)etwetm  the  Hoase,  the  Senate,  and  the  President,  it 
sits  all  night  long. 

The  usages  and  rules  of  procedun-  of  the  House,  which  ditter 
in  many  respects  from  those  of  the  Senate,  are  too  numerous  to 
be  described  here.  I  will  advert  only  to  a  few  points  of  special 
interest,    choosing   those   which   illustrate   American   political 


>  See  above,  Chapter  V. 

•  Senate  hills  also  expire  at  the  end  of  a  Congress.  .     .      .     •        < 

The  snow  storms  that  frequently  occur  at  Washington  in  the  beginning  ol 

March  have  led  to  proposals  to  extend  the;  session  till  AprU  or  May  and  have 

the  President  inaugurated  then. 
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ideas  or  bring  out  the  points  of  likeness  and  unlikeness  l)etween 
Congress  and  the  English  Pariiament. 

An  oath  or  affirmation  of  fidelity  to  the  Constitution  of  the 
United  States  is  (as  presorii)ed  by  the  Constitution)  taken  by 
all  members ; '  also  by  the  clerk,  the  sergeant-at-arms,  the 
door-keeper,  and  the  post-master. 

The  sergeant-at-arms  is  the  treasurer  of  the  House,  and  pays 
to  each  member  his  salary  and  mileage.  He  has  the  custody 
of  the  mace,  and  the  duty  of  keeping  order,  which  in  extn'iiie 
cases  he  performs  by  carrying  the  mace  into  a  throng  of 
disorderly  meml)ers.  This  sjTnljol  of  authority,  which  (as  in 
the  House  of  Commons)  is  moved  from  its  place  when  the 
House  goes  into  committee,  consists  of  the  Roman  /fl.sws,  in 
ebony,  bound  with  silver  bands  in  the  middle  and  at  the  ends, 
each  rod  ending  in  a  spear  head,  at  the  other  end  a  globe  of 
silver,  and  on  the  glolx?  a  silver  eagle  ready  for  flight.  English 
precedent  suggests  the  mace,  but  as  it  could  not  l)e  surmounted 
by  a  crown,  Rome  has  prescril)ed  its  design. 

The  proceedings  each  day  l)egin  witli  prayers,  which  are  con- 
ducted by  a  chaplain  who  is  appointwl  by  the  House,  not  (as 
in  England)  by  the  Sjieaker,  and  who  may,  of  course,  l)e  selected 
from  any  religious  denomination.  Lots  are  drawn  for  seats 
at  the  Ijeginning  of  the  session,  each  memlM-r  selecting  the  place 
he  pleases  according  as  his  turn  arrives.  Although  the  Demo- 
crats are  to  the  Si)eaker's  right  hand,  meml)ers  cannot,  owing  to 
the  arrangement  of  the  chairs,  sit  in  masses  palpably  divided 
according  to  party,  a  circumstance  which  deprives  invective  of 
much  of  its  dramatic  effect.  One  cannot,  as  in  England,  point 
the  finger  of  scorn  at  "hon.  gentlemen  opposite."  Every  mem- 
ber is  required  to  remain  uncovered  in  the  House. 

A  member  addres.ses  the  Speaker  and  the  Speaker  only,  and 
refers  to  another  member  not  by  name  but  as  the  "gentleman 
from  Pennsylvania,"  or  as  the  case  may  Iw,  without  any  par- 

'  Tho  oath  is  admiiiisteml  by  the  Speaker,  an.l  in  the  form  following-  "I 
do  solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution  of  the  United 
M^Znr!^"iffU  ""•■""-;/"''■;«"  ;""•  'lom'-^ti'- :  that  I  will  bear  true  faith  and 
f <r*r     ♦  """"'•    *•"'*  '  *"*"'  *'"'  "^•'i«'*ti""  fr'«lv  without  anv  mental 

thednt  ern^'tl'^^ii'""  '"  '■\=^1"'^  =""'  '^"'»  ^  ^■■"  ^•"  "»''  faithfully  diseharse 
the  duties  of  the  offiee  on  whieh  I  am  alx,ut  to  enter.  s<,  help  m.-  God."     "AUe- 

fKe"7i.  JhiXir  T'^'T^'u  "*:""'''  ^''''''  '"■'■'"'^*  «"  "'•''  <-xpres8ion  to  those 
obLl  en^e  U  .1  ^\  r"  "f  f"7'r''"  ""''^'  =  ^••*  '*  ''''^'y  ••'"'^•''y«  the  idea  that 
m^  ntl  •  .K  Y  "'"  "^  ****■  """"'"•  '"*''••»'  »>'*«  taken  tangible  and  per- 
manent  shape  in  the  doeument  they  have  enacted. 
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ticular  indication  of  the  district  which  the  person  referred  to 
represents.  As  there  are  thirty-six  gentlemen  from  Penn- 
sylvania, and  the  descriptives  used  in  the  English  House  of 
Commons  (learned,  gallant,  right  honourable)  are  not  in  use, 
facilities  for  distinguishing  the  member  intended  are  not  per- 
fect. A  member  usually  speaks  from  his  seat,  but  may  speak 
from  the  clerk's  desk  or  from  a  spot  cl(«e  to  the  Speaker's 
chair.  A  rule  (often  disregardetl)  forbids  any  one  to  pass  Ijc- 
tween  the  Speaker  and  the  member  speaking,  a  curious  bit  of 
adherence  to  English  usage. 

Divisions  were  originally  (rule  of  17th  April  1789)  taken  by  going 
to  the  right  and  left  of  the  chair,  according  to  the  old  practice 
of  the  English  House  of  Commons.'  This  having  l)een  found 
inconvenient,  a  resolution  of  9th  June  1789  established  the 
present  practice,  whereby  memljers  rise  in  their  seats  and  are 
counted  in  the  first  instance  by  the  Speaker,  but  if  he  is  in 
doubt,  or  if  a  count  lie  required  by  one-fifth  of  those  present 
(which  cannot  Iw  less  than  one-tenth  of  the  whole  House), 
then  by  two  tellers  named  !)y  the  Speaker,  lu'twcen  whom,  as 
they  stand  in  the  middle  gangway,  meml)ers  pass.  When  a 
calf  of  yeas  and  nays  is  so  demanded,  the  clerk  calls  the  full 
roll  of  the  House  and  each  member  answers  aye  or  no  to  his 
name  or  says  "  no  vote."  When  the  whole  roll  has  been  called, 
it  is  called  over  a  second  time  to  let  those  vote  who  have  not 
voted  in  the  first  call.  ]Meml)ers  may  now  change  their  votes. 
Those  who  have  entere<i  the  House  after  their  names  were 
passed  on  the  second  call  cannot  vote,  but  often  take  the 
opportunity  of  rising  to  say  that  they  would,  if  then  present 
in  the  House,  have  voted  for  (or  against)  the  motion.  All 
this  is  set  forth  in  the  Congressional  Record,  which  also  contains 
a  list  of  the  members  not  voting  and  of  the  pairs. 

A  process  which  consumes  so  much  time,  for  it  m.'  take  more 
than  an  hour  to  call  through  the  names,  is  an  obvious  and 
effective  engine  of  obstruction.  It  is  frequently  so  used,  for  it  can 
be  demanded  not  only  on  questions  of  substance,  but  on  motions 
to  adjourn.  This  is  a  rule  which  the  House  cannot  alter,  for 
it  rests  on  an  express  pro\asion  of  the  Constitution,  Art.,  i.  §  5. 

>  It  was  not  until  1836  that  the  present  system  of  recording  the  names  of 
members  who  vote  by  making  them  pass  through  lobbies  was  introduced  at 
Westminster  —  a  significant  result  of  the  Reform  Act  of  1832.  Till  then  one 
party  had  remained  in  the  House  while  the  other  retired  into  the  lobby,  and 
only  the  numbers  were  recorded. 
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„n!!i  ^"*'>!?!i  "^''''  ""T  *^''"  '^"'^  *"  *»•«  «ame  question, 
unle88  he  be  the  mover  of  the  motion  pending,  in  which  cj> 
he  18  permitted  to  reply  after  every  meml,er  ch(K)8inR  to  speak 
ha«  8poken.     This  rule  is  however  frequently  l,roken. 

J^l^  r  1™'**"'  *"  """  *'""'■'    '^"''J''^"*  *«  «*  P<'«-*T  to 

oMho  l»"l  T  ^^  "r"V""""  ''^"'''''"*'  ^"^1  '"^y-  *»  committer, 
of  the  whole  House,  Ik-  |„nit<.d  to  five  minutes.  So  far  as  I 
could  learn,  this  hour  rule  works  very  well,  and  does  not  tend 
to  bnng  speeches  up  to  that  length  as  a  regular  thing.  A  mem- 
ber .8  at  l.l,erty  to  give  part  of  his  time  to  other  members,  ami 
this  IS  m  practu-e  constantly  done.  The  memln^r  speaking  will 
say  :^  I  yield  the  floor  to  the  gentleman  from  Ohio  for  five  min- 
utes, and  so  on.  Thus  a  member  who  has  once  secured  the 
floor  has  a  large  control  of  the  debate. 

The  great  remedy  agtfinst  prolix  or  obstructive  debate  is  the 
so-called  previous  question,  which  is  moved  in  the  form,  "Shall 
the  main  question  l>e  nowput?"  .^nd  when  ordered  closes  forth- 
with  all  del,ate,  and  brings  the  Hou.se  to  a  direct  vote  on  that 
mam  question.'    On  the  motion  for  the  putting  of  the  mafn 
question  no  debate  is  allowed  ;  but  it  does  not  destroy  the  rig^t 
of  the  memlw  "reporting  the  measure  under  consideration" 
from  a  committee,  to  wind  up  the  discussion  by  his  reply     This 
closure  of  the  debate  may  l^e  moved  by  any  memlx-r  without  the 
need  of  leave  from  the  Speaker,  and  requires  only  a  bare  majority 
of  those  pre.sent.     When  directed  by  the  Hou.se  to  l>e  appl  ed  in 
comm.tt.H>,  for  ,t  cannot  !«•  moved  after  the  Hou.se  hTs  gone 
nto  ..ommitteo,  ,t  has  th,.  ofT^.-t  of  .securing  five  minutes  to  the 
mover  of  any  amendm..nt,  an<l  five  minutes  to  the  memf,er  who 
first  "obtains  the  floor"  (gefs  the  chance  of  s,K.aking)  in  opposU 
t.on  to  It,  permitting  no  one  els^  to  spoak.     A  member  in^rcl 
posing  a  resolution  or  motion  usually  asks  at  the  .same  time  for 

taTkedTut."'  '^"''*'''''  "^"  ^*'  "''  ^"  *"  P'"'"''""*  '^  ^'•"'"  ^'^''"fi 
Closure  by  previous  question,  first  established  in  1811  is 
n  daily  use,  ami  ,s  considered  so  essential  to  the  progr.>ss  of 
business  that  never  found  any  member  or  ofi^ic'^arwi  ing 
to  dispense  with  it.  Even  the  senators,  who  object  to  its 
introduction  into  their  own  much  smaller  chamber,  agree  that 

m.rV^2   "  "  ^^^^'  ''«^>'  '''^"  ^h-  House.     That  1^1  no 
much  abused  is  attributed  to  the  fear  of  displeasing  the  pUpTe, 

'  See  Rule  XVU. 
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and  to  the  sentimrnt  within  tho  Houw  itst'lf  in  fuvour  of  full 
and  fair  diswujwion,  which  sonu'tiniPM  induc«'H  tho  majority  to 
refuse  the  previous  (juestion  when  demanded  by  one  of  their 
own  party,  or  on  Inihalf  of  a  motion  which  they  art;  a«  a  whole 
supporting.  "  No  one,"  I  wa^  assured,  '  who  is  bond  M"  dis- 
cussing a  subject  in  a  sensible  way,  would  be  stopjM'd  by  th« 
application  of  the  previous  question.  ()n  the  other  hand  wo 
should  never  get  even  urgent  bills  through  without  it." 

Notwithstanding  this  powerful  engine  for  exptuliting  busi- 
ness, obstruction,  or,  as  it  is  called  in  America,  filibustering,  is  by 
no  means  unknown.     It  is  usiially  practised  by  nmking  repeatetl 
motions  for  the  adjournment  of  a  debate,  or  for  "  taking  a  recess  " 
(suspending  the  sitting),  or  for  calling  the  yeas  and  nays.     Be- 
tween one  such  motion  and  another  some  business  must  intervene, 
but  as  the  making  of  a  speech  is  "  basiness,"  there  is  no  difficulty 
in  complying  with  this  requirement.     No  speaking  is  permitted 
on  these  obstructive  motions,  yet  by  them  time  may  Ikj  wa.sted 
for  many  continuous  hours,  and  if  the  obstructing  minority  is 
a  strong  one,  it  generally  succeeds,  if  not  in  defeating  a  measure, 
yet  in  extorting  a  compromise.     It  must  Iw  remembered  that 
owing  to  the  provision  of  the  Coastitution  al)ove  mentione<l,  the 
House  is  in  this  matter  not  sovereign  even  over  its  own  pro- 
cedure.   That  rules  are  not  adopted,  as  they  might  be,  which 
would  go  further  to  extinguish  filibustering,  is  due  partly  to 
this  provision,  partly  to  the  notion  that  it  is  prudent  to  leave 
some  means  open  by  which  a  minority  can  make  itself  disagree- 
able, and  to  the  lielief  that  adequate  checks  exist  on  any  gross 
abuse  of  such  meaas.'     The,se  checks  are  two.     One  is  the  fact 
that  filibustering  usually  fails  unless  conducted  by  nearly  the 
whole  of  the  party  which  happens  to  l)e  in  a  minority,  and  that 
so  large  a  section  of  the  House  will  not  l)e  at  the  trouble  of  join- 
ing in  it  unless  upon  some  really  serious  question.     Some  years 
ago,  seventeen  or  eightw'U    members  tried  to  obstruct  system- 
atically a  measure  they  objected  to,  but  their  numl)er  proved 
insufficient,  and  the  attempt  failed.     But  at  an  earlier  date, 
during  the  Reconstruction  troubles    which  followed  the  war, 
the  opposition  of  the  solid  Democratic  party,  then  in  a  minority, 
succeeded  ia  defeating  a  bill  for  placing  five  of  the  soutlicm 

'  In  1890  a  rule  was  passod  declaring  that  "no  dilatory  motion  shall  be  enter- 
tained by  the  S|)eaker."  This  of  course  leaves  it  to  him  to  decide  what  is 
dUatory.     (Rule  XVI.  par.  10.) 
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^^1Ht««  muU-r  military  K..v<'riui.rul.     Tlir  other  chrck  is  found 
in  th(.  four  of  iH>ptilur  .lisappn.val.     If  tUv  imfum  Mi-s  nul.lic 
Imsinms  Htor)lMMl  aiul  n.vcssary  i.w.slation  «l.hiv,.,i  l,y  fuctiouH 
obstruction,  it  will  visit  its  <lisploaMun,  iM.th  up<;n  tlu-  filil,ust,T- 
inR  h;a(U^rs  in.livi.lually,  a.ul  on  tl.,.  whoir  of  the  party  .-oni- 
pronusfHl.     Howrvrr  hot  party  spirit  may  Ik-,  thrn-  is  always 
a  rna-;?m  of  mo(  orat..  men  in  iK.th  parties  whom  the  unjusti'- 
hahle  use  of  legally  iHTmissihle  modes  of  oprH,sition  will  alieuate 
hmce  suci,  men  can  nuike  them«.|ves  felt  at  the  im)IIs  when  the 
next  eh^ction  arrives,  res,HTt  fo    their  opinion  c<k.Is  the  passi(,n 
of  congreHsiona   iH.liticians.     Thus  the  Rem-ral  fe«.|inK  is  that  as 
the  power  of  hlihust^-rinK  is  in  extreme  ca.s«.s  a  saf<KUurd  aRainst 
abuses  of  the  system  of  closure  by  "previous  question,"  so  the 
gcHKl  sense  of  the  community  is  in  its  turn  a  safeguard  against 
abiAses  of  the  opportunities  which  the  rules  still  leave  orx'n      One 
ex-8peaker,  who  had  had  larp«  exjxTience  in  leading   lK)th  a 
niajority  ami  a  minority  of  the  Hous,,  ol)served  to  me  that  he 
thought  the  rules,  taken  all  in  all,  as  n,>ar  perfection  as  any  rules 
could  be.     This  savours  of  official  oi)timism.     We  all  know  tlie 
attachment  which  those  who  have  grown  old  in  working  a  system 
show  to  Its  faults  as  well  as  to  its  ..K-rits.     Still,  true  is  it  that 
congressmen  complain  no  mon'  of  the  i)rocedure  under  which 
they  live,  and  which  seems  to  an  Knulish  observer  tyrannical 
than  do  meml)ers  of  the  English  House  of  Commons  of  the 
less  rigid   methods  of   their   own  ancient   and   famous  Ixxly  ' 
I  know  no  U'tter  instance  of  the  s4>lf-control  and  g(MKl  humour 
of  Americaas  than  the  way  in  which  the  minority  in  the  Hous(. 
generally  submit  to  the  despotism  of  the  majority,  consoling 
themselves  with  the  reflection  that  it  is  all  according  to  the  rules 
of  the  game,  and  that  their  turn  will  come  in  due  course     To 
use  the  power  of  closing  debate  as  stringently  at  Westmin-^ter 
as  It  is  used  at  Washington  would  revolutionize  the  life  of  the 
House  of  Commons.'     Rut  the    House  of    Kepres«>ntatives  is 
an  asseml)ly  of  a  very  difTerent   nature.      Like   the  House  of 
(  ommons  it  is  a  legislating,  if   hardly  to    Ik-  dei-med  a    gov- 
rming,  l)ody.     But  it  is  not  a  debating  ImxIv.    It  rules  through 
and  by  its  committees,  in  which  ''=scus,sion  is  unchecked  by  anv 
ciosmg  power;  and  the   whoie  Kouse   does  little   mor(>^han 
regi.ster  by  its  votes  the  conclusions    which    the    committees 

strioul  now"mil  fh"'''^."'''  ""  *''•''  """^'^  "^  Commons  have  bocon..  much 
strutir  now  (1914)  than  they  were  in  1888  when  the  alx.ve  w;i8  first  written. 
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sixbmit.  One  subject  alone,  the  subject  of  revenue,  that  is  to 
say,  taxation  and  appropriation,  receives  genuine  discussion  by 
the  House  at  large.  And  although  the  power  of  limiting  debate 
is  often  applied  to  expedite  such  business,  it  is  seldom  applied 
till  opportunity  has  been  given  for  the  expression  of  all  relevant 
views. 

The  rules  regarding  the  procedure  in  committee  of  the  whole 
House  are  in  the  main  similar  to  those  of  the  British  House  of 
Commons ;  but  the  chairman  of  such  a  committee  is  not  (as 
usually  in  England)  a  permanent  chairman  of  Ways  and  Means, 
but  a  person  nominated  by  the  Speaker  on  each  occasion. 
A  rule,  not  duly  observed,  forbids  any  member  to  speak  twice 
to  any  question,  until  every  member  desiring  to  speak  shall 
have  spoken.' 

The  House  has  a  power  of  going  into  secret  session  whenever 
confidential  communications  are  received  from  the  President, 
or  a  member  informs  it  that  he  has  communications  of  a  secret 
nature  to  make.  But  this  power,  though  employed  in  early  d  <vs 
is  now  in  disuse.  Every  word  spoken  is  reported  by  official 
stenographers  and  published  in  the  Congressional  Record,  and  the 
huge  galleries  are  never  cleared. 

The  number  of  bills  brought  into  the  House  every  year  is 
very  large,  and  has  steadily  increased.  In  the  Thirty-seventh 
Congress  (1861-^)  the  total  number  of  bills  introduced  was 
1026,  viz. :  —  613  House  bills,  and  433  Senate  bills.  In 
the  Fifty-first  Congress  (1889-91)  the  number  had  risen  fur- 
ther, to  19,646  (including  joint  resolutions),  of  which  14,328 
were  introduced  in  the  House,  5318  in  the  Senate."  In  the 
Sixty-second  there  had  been  a  further  rise,  for  the  bills  and  joint 
resolutions  introduced  in  the  House  reache'l  about  29,000,  and 
those  in  the  Senate  approach(>d  iMKK).  In  the  British  Hous<«  of 
Commons  the  number  of  public  bills  introduced  was,  in  the  ses- 
sion of  1892,  335  (20  of  which  had  come  from  the  Lords),  besides 
80  provisional  order  bills.  In  1908  the  total  number  of  bills  of 
all  kinds  introduced  was  482,  of  which  297  were  public  bills,  56 
provisional  order  bills,  and  127  private  bills.  America  is, 
of   course,    a   far   larger   country,    and   more   than   twice   as 


•  Proroedinds  in  rommittpp  of  the  Whole  may  ho  pxpedited  by  limiting  (by 
a  vote  of  the  H<ius<')  (li»<uw«ion  in  f'ommittir  to  a  rortain  fixed  |)friod. 

«  Of  these-,  2201  passed  both  Houses,  and  2171  were  approved  by  the  Presi- 
dent. 
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populous     but    the    legislative    competence    of   Congress    is 
incomparably   smaller  than  that   of  the   British   Parliament 
seemg  tha    the  ch,ef  part  of  the  field  both  of  public  bill  and 
private  bill  egislation  Ix^longs  in  America  to  the  several  States 

^!^^1        i^\  ""T^'.  ^^  ^''^^'  '"  ^^^'^e^^  a^  «'''at  would 
be  called  m  England  "private"  or  "local  and  personal"  bills 
i.e.  they  establish  no  general  rule  of  law  but  are  directed  to  par- 
ticular cases.     8uch  are  the  numerous  bills  for  .satisfying  persons 
with  claims  against  the  Federal  (^.ovemment,  and  for  giving 
.T  1^  Zu^  P*""''"'"'  *"  ""lividuals  alleged  to  have  serve<l  in 
the  Northern  armies  during  the  War  of  Seces.sion.     It  is  onlv 
to  a  very  small  extent  that  bills  can  attempt  to  deal  with  ordinary 
private  law  smce  most  of  that  topic  belongs  to  State  legislation 
The  proportion  of  bills  that  pass  to  bills  that  fail  is  a  verv  smali 
bHu  T  7^/*;''^^«*h.'     As  in  England  .so  even  more  in  America, 

Sr  f  >  r  ^^  '^?'^  '^J^"*'"'^  than  by  failing  to  reach 

their  third  reading  a  mode  of  extinction  which  the  gcSd-nature 

«nnh!  ?''"'^'  ""■     u  "'^^'"''ig'^«««  "f  its  members  to  administer 

snubs  to  one  another,  would  prefer  to  direct  rejection,  even 

7oTf£.^"  ^ant  of  time  a  sufficient  excu.se  to  the  committt^^s 

for  failing  to  report  them.    One  is  told  in  Washington  that  few 

bills  are  brought  in  with  a  view  to  being  pa.s.sed.     They  a,^ 

presented  in  order  to  gratify  some  particular  persons  or  places, 

and  It  IS  well  understood  in  the  Hou.se  that  they  mu.st  not  \^ 

taken  senously.     Sometimes  a  less   pardonabh/motive  7x11" 

Ihe  great  commercial  corporations,  and  especially  the  railn)ad 

brrr/'"'.'!**'"  through  th^r  land  g;ants  and  ot^H^ 

n  esc  ntcMn  7^        ""  ""'f-  u'"'  *^*'^^'''^'  (iovemment.     liill.s  are 

r  v,leg,^s  of  these  companies,  or  to  t..stablish  or  favour  rival 

Healthy  lK.d.es,  smce  ,t  ,s  often  cheapcT  for  a  companv  t<,  buy 

of  the  lobby,  or  by  the  strength  of  its  case  in  open  combat 
stlff'1  «r,^^t  corrK>rations  have  thus  to  maintain  a  ix^rman  '  t 
Htaflf  at  Washington  for  the  sake  of  resisting  legislative  attacks 

ord..r  bill,  wereX  d.^     Th™T'""'  \'""tr   i"'.','"  *""  '"""•  ^^  Provi-^ional 
unofficial)  mcriM.rl&oZftH^    7.  rap.dly  as  in  America,  but  private  (,,... 
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\ijK)n  them,  somo  meo'ly  extortionate,  some  intended  to  win 
looal  ijopuiarity. 

Tlie  title  and  attributions  of  the  Speaker  of  the  House  are 
taken  from  his  famous  English  original.  But  the  character  of 
the  office  has  greatly  altered  from  that  original.  The  note  of 
the  SpeakiT  of  the  British  House  of  Commons  is  his  impartiality. 
He  hits  indtvd  Imh'u  chosen  by  a  party,  Ixn-aust^  a  majority 
means  in  England  a  ]mrty.  lint  on  his  way  from  his  i)la(<'  on 
the  l)ench«'s  to  the  Chair  he  is  exix'cted  to  shake  off  and  leave 
behind  all  party  ties  and  sympathies.  Once  investi'd  with  the 
wig  and  gowix  of  office  he  has  no  lonp:r  any  ix)litical  opinions, 
and  must  ailminister  exactly  the  same  treatment  to  his  jwlitical 
friends  and  to  those  who  have  Ix-en  hitherto  his  opiwnents, 
to  the  oldest  or  most  jwwerful  minister  and  to  the  youngest 
or  least  popular  memlx^r.  His  duties  are  limitinl  to  the  enforce- 
ment of  the  rules  and  gi'uerally  to  the  maintenance  of  order 
and  decorum  in  debate,  including  the  selection,  when  several 
members  rise  at  the  same  mom(>nt,  of  the  one  who  is  to  carry 
on  the  discussion.  These  are  duties  of  great  importance,  and 
his  pt)sition  one  of  great  dignity,  but  neither  the  duties  nor  the 
position  imply  ix)litical  power.  It  '.nak(^  little  difference  to  any 
English  party  in  Parliament  whether  the  occupant  of  the  chair 
has  come  from  their  own  or  from  the  hostile  ranks.  The  Speaker 
can  lower  or  raist^  the  tone  and  efficiency  of  the  House  as  a  whole 
by  the  way  he  pn'sides  over  it :  but  a  custom  as  strong  as  law 
forbids  him  to  render  help  to  his  own  side  even  by  private  advice. 
Whatever  information  as  to  i)arliamentary  law  he  may  feel  free 
to  give  nuist  Ik*  »>(iually  at  the  ilisix>sal  of  every  memln'r. 

In  America  the  Speaker  has  great  {M)litical  power,  and  is 
permitted,  nay  exiwcted,  to  us(>  it  in  the  interests  of  his  party. 
At  one  time  he  ruled  and  led  almost  as  Rouher  led  and  ruled  the 
French  Chaml)er  under  Louis  NapolTOn.  In  calling  upon  mem- 
bers to  speak  he  prefenj  those  of  his  own  side.  He  decides  in  their 
favour  such  ix)ints  of  order  as  an;  not  distinctly  coveri'd  by  the 
rules.  His  authority  over  the  arrangement  of  busine.ss  is  so 
large  that  he  can  fnHjuently  advance  or  ix)stpone  particular 
bills  or  motions  in  a  way  which  determines  their  fate.  One 
much  re<p<'ct<Kl  Sjx'aker  once  went  the  lentrth  of  intimating  that 
he  would  not  allow  a  certain  bill,  to  which  he  strongly  objected, 
to  \xi  so  much  as  presented  to  the  House  ;  and  this  he  could  do 
by  refusing  to  recognize  the  memlM'r  desiring  to  present  it. 


I 


CHAP.  XIII     THK  HOIJSK  OF  RKPRKSENTATIVKS 


141 


AlthouRh  the  Speaker  .seldom  deliverH  a  .speech  in  the  Hou.se,  he 
may  and  do«?s  uflvisi!  th<'  other  leaders  of  hi.s  party  privately 
and  when  they  "ro  into  caueiis"   {i.e.  hold  a  party  nie<'ting  to' 
fletennine  their  action  on  .some  ptmding  question)  he  is  present 
and  Kives  coun.sel.     He  is  often  the  most  eminent  memf>er  of  the 
party  who  has  a  seat  in  the  Hou.se,  and  is  n'allv,  so  far  as  the 
confidential  direction  of  its  policy  ko<\s,  almo.st  hs  header.     His 
mo.st  imjwrtant  privilejr((  is,   liowever,  the  nomination  of  the 
numerous  standinK  (•ommitt<"(>s  alr<;a<ly  referred  to.     In  the  first 
C^ongrcss  (April  178«))  th<^  Hou.se  triwl  the  plan  of  appointing 
Its  committ*H's  hy  ballot ;  but  this  worked  .so  ill  that  in  January 
1790  the  following  ruh'  was  pass;Hl :-  "All  comraitte«'s  shall  l)c 
appointed  by  tlu'  Sfx-uker  unless  otherwise  .six-cially  directwl  by 
the  Hou.se."     This  ruh^  has  Ix-en  re-adoptvd  by  each  successive 
Congress  since  then.'     Not  only  does  he,  at  the  beginning  of  each 
Congress,  select  all  the  memlK-rs  of  each  of  thes(!  committees, 
he  even  chooses  the  chairman  of  each,  and  thereby  vests  the 
direction  of  its  business  in  hands  approved  by  him.self.2    The 
chairman  is  of  course  always  .sel<'ct<'d  from  the  i)arty  which  com- 
mands the  House,  and  the  conunittee  is  so  composed  as  to  give 
that  party  a  majority.     Since  legislation,  and  .so  nmch  of  the 
control  of  current  administration  as  the  House  has  Ix'en  able  to 
bring  within  its  grasp,  Ix^long  to  the.s(.  committer's,  their  com- 
position practically  determines  the  action  of  the  Hou.se  on  all 
questions  of  moment,  and  iis  the  chairmanships  of  the  more 
unportant  ccmmitte,-s  an^  the  posts  of  most  influence,  the  di.siwsal 
of  them  is  a  tremendous  i)i('ce  of  patronage  by  which  a  Speaker 
can  attract  support  to  himself  and  his  own  section  of  the  party, 
nnvanl  his  friends,  give  politicians  the  opportunity  of  rising 
to  distinction  or  practically  extinguish  their  congressional  career. 
The  SiM'aker  is,  of  course,  far  from  fn-e  in  disposingof  these  i)laces. 
He  has  been  obliged  to  secure  his  own  election  to  the  chair  l)y 
promi.se8  to   leading   memlK'rs   and   their   friends ;  and   whiN; 
redeeming  such  promises,  he  must  ai.so  regard  the  wisluw  of 

'  In  EtiRland  si-lort  committors  on  public  matt.rs  arr  appointed  hy  thn 
timpr^H'r  "™''*'r"'y  »•>■  tlu-  ••whip«-  of  thn  srvrral  parties,  though  Hon.,- 
times  a  discussion  in  the  House  leads  to  the  addition  of  other  mem»)era  Hybrid 
^ZTr"^"^  nPl^ointed  partly  by  th-  H.-.v,^.  ani  partly  !,y  th.-  eorr.niittrr  of 
r/Jr    xu  '"*?  *"".  """"""•••■«  •"<•  "PPointiHl  hy  the  committee  of  Selec- 

.'i    !?»^.      to  represent  fairly  all  parties  and  sections  of  opinion. 
S.u.,.r  '•'"'»"  «'*«•"«•""  >"  the  n.les  wa.s  made  which  reducnl  the  power  of  the 
ssptaker,  vesting  some  of  it  m  a  C.jniniittee. 
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important  jp-oups  of  mon  or  types  of  opinion,  must  romplimont 
partiovilar  States  by  givinR  a  place  on  k(xmI  committees  to  their 
prominent  i-presentatives,  must  avoid  nominations  which  coul<i 
alarm  particuhir  interests.  Thes<'  con<litions  surround  the  ex- 
ercise of  his  power  w*  h  trouMe  an<l  anxiety.  Yet  after  all  it 
is  power,  power  which  in  the  hands  of  a  capable  and  ambitious 
man  was  from  1800  to  1910  so  far-reaching  that  it  was  then  no 
exaggeration  to  call  him  the  second  political  figure  in  the  United 
States,  with  an  influence  upon  the  fortunes  of  men  and  the  course 
of  domestic  events  superior,  in  ordinary  times  and  in  capable 
hands,  to  the  President's,  although  shorter  in  its  duration  and 
less  patent  to  the  world.'  His  authority  has  now  been  reduced, 
but  it  is  still  great,  md  may  regain  its  former  extension. 

The  choice  of  a  S[  eaker  is  therefore  a  political  event  of  mtich 
significance  ;  and  the  whole  i>olicy  of  a  Congress  sometimes  turns 
upon  whether  the  man  selected  represents  one  or  another  of 
two  tlivergent  tendencies  in  the  majority.  The  di.stribution  of 
members  among  the  committees,  which  used  to  be  left  to  him, 
but  is  now  in  the  hands  of  a  Committee  of  the  majority,  is  a 
critical  iH>int  in  the  history  of  a  Congress,  and  one  which  is 
watched  with  keen  interest.  As  the  chairmanships  of  the  chief 
committees  are  posts  of  great  significance  forming  a  sort  of 
second  set  of  ministerial  office,  and  as  they  may  be  compared 
to  the  cabinet  offices  of  Europe,  so  the  Speaker  is  himself  a  great 
party  leader  as  well  as  the  president  of  a  deliberative  assembly. 

Although  expected  to  serve  his  party  in  all  possible  directions, 
he  must  not  resort  to  all  possible  means.  Both  in  the  conduct 
of  debate  and  in  the  formation  of  committees  a  certain  measure 
of  fairness  to  opponents  is  required  from  him.     He  must  not 


'  "Thp  appointment  of  the  rommittops  implios  the  distribution  of  work  to 
pvrry  momber.  It  moans  the  dotormination  of  the  :'a.'t  businpss  shall  takr. 
It  dpcidos  for  or  against  all  largp  mattirs  of  ixjliry,  or  may  so  dppidp  ;  for  while 
Spoakpfs  will  diffpr  from  each  othor  crpatly  in  force  of  rtiaractpr  and  in  the 
wish  to  givp  positivp  dirpction  to  affairs,  the  weakest  mar,  eannot  eseape  from 
thp  npppssity  of  arranfcinR  the  ap|>ointment8  with  a  view  to  the  prohablp  char- 
artpr  of  mpasures  which  will  be  agitated.  This,  howpvpr,  is  far  from  the  meas- 
ure of  the  Speaker's  power.  All  rules  are  more  or  less  flexible.  The  current 
of  precedents  is  nevpr  con.sistpnt  or  uniform.  Thp  bias  of  the  Speaker  at  a 
critjc.i!  moment  wi!!  turn  the  scale.  Mr.  Randall  as  Speaker  determined  the 
assent  of  the  House  to  the  action  of  the  Electoral  Commission  [of  1877].  Had 
he  wished  for  a  revolutionary  attempt  to  prpvpnt  thp  announcement  of  Hayes's 
election,  no  one  who  has  had  experience  in  Congress,  at  least,  will  doubt  that 
he  could  have  forced  the  collision."  —  From  an  article  in  the  New  York  Nation 
of  April  4,  1878,  by  an  experienced  member  of  Congres*. 
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palpably  wn,«t  tho  rules  of  tlu-  Houso  to  tF.eir  <n«a(lvantaKo 
hough  h<.  may  ,leci.l(>  all  doubtful  points  against  them      He 
must  pvo  them  a  reasonable  Shan,,  of  "the  floor"  (i.e.  of  ,M,ate) 
He^must  eonctHle  to  the.n  prop^-r  representation  on  comSee s 

$l2m^Z'l'  1  *^\'?'^^'^-'«  «f«-  i«  '"«»'•  He  receive. 
«12,000  a  year.  In  rank  he  stands  next  after  the  Vice-President 
and  on  a  level  with  the  justices  of  the  Supreme  Court  wth! 
iriKlon  society  was  once  agitated  by  a  claim  of  his  wife  to  take 
pn.«.<lence  over  the  wives  of  thes,.  judg..s,  a  dain.  so  ominous 
ma  democratic  country  that  efforts  were  made  to  have  t 
adjusted  without  a  formal  decision. 


CHAITER  XIV 


THE    HOl'SK    AT    WOUK 


An  EiiRlishmaii  expects  to  find  his  H(>us(>  of  Commons 
roproiluciHl  in  the  House  of  Representatives.  He  has  the 
more  reason  for  this  notion  because  he  knows  that  the  latter 
was  nuKleiltHl  on  the  former,  has  Iwrroweil  many  of  its  rules 
and  technical  expressions,  and  rej^ards  the  procedure  of  the 
English  chamber  as  a  stor(>hous(>  of  precedents  for  its  own 
guidance.'  The  notion  is  delusive.  Resemblances  of  course 
there  are.  But  an  English  parliamentarian  who  observes  the 
American  House  at  work  is  more  ijnpre.s.se<l  by  the  points  of 
contrast  than  by  thost'  of  similarity.  The  Uft^  and  spirit  of 
the  two  IkhHcs  are  wholly  diiTerent. 

The  room  in  which  the  House  mwts  is  in  the  south  wing  of 
the  Capitol,  the  Senate  and  the  Supreme  Court  being  lodged 
in  the  north  wing.  It  is  more  than  thrice  as  large  as  the 
English  House  of  Commons,  with  a  floor  about  equal  in  an-a 
to  that  of  W.'stminster  Hall,  139  feet  long  by  IW  feet  wide 
and  30  feet  high.  Light  is  admitted  through  the  ('(iling.  There 
are  on  all  sides  deep  galleries  running  backwards  over  the 
lobbies,  and  capable  of  holding  two  thousand  five  hundred 
persons.  The  projiortions  are  st)  gcKMl  that  it  is  not  till  you 
obstTve  how  small  a  man  looks  at  the  farther  end,  and  how  faint 
ordinary  voices  sound,  that  you  realize  its  vast  size.  The  seats 
are  arranged  in  curve*!  concentric  rows  looking  towards  the 
SjM'aker,  whose  handsome  marble  chair  is  jilaced  on  a  raistnl 

'  Hoth  tlic  S«ii!(tf  iriil  the  House  of  Itcprcsciitativfi*  havf  ri-coKiiizcd  Joffor- 
M)ii's  Mmi'iiil  <if  I'arliiim,  ntiirn  I'rortici  as  KovcruiiiK  thr  H0U8C  whi'li  none 
of  it*  own  ruli  >  (or  of  thi-  joint  ruli's  of  Coimrfss)  arc  applicalilc.  This  manual, 
prcpari'il  tiv  I'r  <ii|iiit  .Icffi'iMHi.  is  tiast-d  on  Knclish  prcf'cdcnts. 

A  r?".!'!;t  (  !'.Mi'.»i  •■iiitioii  of  thi.-;  niamia!  witli  the  Hiih.-f  of  the  Housn  .ipppmli'd 
has  (mi'ii  i-nri>liiii  liy  thr  valtiuMf  noti's  of  Mr.  .\shcr  ('.  Hinds,  thcnclc-rkat  tho 
Six-aki  r's  tal)ic.  F(ir  a  favouraMi"  view  of  thf  Kuh-s  of  tho  Hoimf  as  thoy  a|)- 
pfar  to  thosf  who  an-  fonviTsaiit  with  that  lnwly,  n-fcn-ncc  may  1k'  made  to 
arti'-h-s  <in  the  sul)ji(t  in  the  .IminVrifi  Hiriiw  of  liiriews  for  April,  I'JOO,  aud 
iu  the  AinirUaii  I'ulilUal  Stiiiict  liniiw  for  May,  liKW. 
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nmrl,«.   ,,la1f.,nn   pr.,j,.,<inK  sliKhtly   forward   int„  th.>  room 
t ...  <l,.rk.s  u„,l  tin.  nm.-..  Ik-Iow  in  front  of  him,  in  fnmt  of  tho 
clerks  th«.  offinui  s(,.„oKraph,.rs,  to  the  riRht  the  .s,.at  of  the 

ZuTuu'r'"-  '*^'';'''/""'"'"''-  »'^^  ^^  '•••volvinK  arm-chair,  and 
had  till  191.{  a  roomy  d.sk  m  front  of  it,  whcr,.  he  urotr  and  kept 
h.s  parn-rs.  B.h.nd  th.-sc  .-hairs  runs  a  raiUnR,  and  l„.hind  tL 
rmhnK  ih  an  o,«-n  space  into  which  son.c  classes  of  stranircrs 
may  he.  hrouKht,  where  sofits  stand  against  the  wall,  and  wh,.re 

trl;;!;!;^;;;™''"''^'  ""'■'^'"''  '•^""  "^  ^^^^"«'-'  ♦»-•«»' 

Wh(.n  you  enter,  your  first  imF)ression  is  of  nois,.  and  tur- 

moi  ,  a  no.se  hke  that  of  short  shar,,  waves  in  a  Hifihland  loch 

frettjnK  under  a  s(,uall  a^aiiist  a  rocky  shore.     The  scratchi,.K 

of  pens,  th(.  .-lappinK  of  hands  (o  .-all  the  pages,  k....n  little  hoys 

who  race  along  the  ganRways,  th.-  patteriuK  of  matiy  fec^t,  tl... 

hum  of  ta  k.nK  on  the  floor  a..d  in  the  gallcnes,  makV  up  a  din 

over  winch  th.-  Sp,.aker  with  th..  sharp  taps  of  his  himn.c.r, 

or  tl...  orators  stra.ninK  shrill  th.-<,ats,  find  it  hard  to  n.ak.' 

themselv..s  au.hhle.     Nor  is  it  only  tlu-  noise  that  gives  th,. 

.mproas.on  of  d,sord..r.     Often  thre..  or  four  m,.mhers  are  on 

the.r  f,H,t  at  once,  each  shouting  to  catch  th.-  Speaker's  atf.ntion. 

Others    tired  of  s.ttmg  still,  ris..  to  strefh  themselves,  while 

the    Western    v.s.tor,    long,    Ia..k.    an.l    imperturhahl,.,    |,.a..s 

h.s  arms  on  the  railing,  clu-wing  his  .-igar,  and  surv..vs  the 

scene   with   httle   reverence.     I^-ss   favourahle   .-onditions   for 

oratory  cannot  he  imagin.-d,  ami  one  ,s  not  surprised  to  he, 

told   that   dehate   was   more,   animated    a.xl    i.ractical    in    the 

much  .smaller  r  )om  which  th..  Hou.s..  f.,rm..rlv  o,.ur)ied 

Aot  only  ,s  th.-  present  room  so  hig  that  only  a  powerful 
and  well-trmm.d  yo.,-,.  can  fill  it,  hut  the  larg..  .-hairs  mak,.  a 
speaker    (.el  a.s  ,f  h..  w<.r..  addn-ssing  furniture  rath.-r  than 
men,  wh.le  of  th.'  m.'mlK-rs  few  s.M.m  to  listen  to  th..  sp..e<.h..« 
It  .8  true  that  th..y  sit  in  th..  Hous..  in.st.-a.l  .,f  running  fr..- 
quently  out  .nto  the  lohl,i,.s,  hut  th..y  an-  mor..  .^.-cupi...!  in 
talking  or  wntmg,  or  reeling  n..wspap..rs,  than  in  attending 
to  the  .h.hate.     To  att.-n.l  is  n.,t  .-asy,  for  onlv  a  shrill  voi.-e 
can  over<..)m..  th..  murmurous  roar:   an.l  one  ^I<,metim<.s  finds 
the  n.nv.spajH.rs  in  .{...s.-rihing  an   unusuallv  ..(T.-ctiv..  s.M...ch 
.)hserv,.  that    "Mr.   S.,-an.l-So's  sp..,-.-!,   .Irew   listeners  alnnit 
h..u  from  all  parts  of  the  Hous..."     Th..y  nnM  n.,t  h..ar  him 
where  th..y  .sat,  so  th..y  left  th.'ir  pla.-..s  to  .-row.!  in  the  gang- 
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ways  lu'ur  liiin.  "S|u-tikiiiK  in  tlw  H(.iih<',"  sjiid  iin  Amcricun 
writrr.  "is  likr  tryiiiR  to  mUWvhh  the  iM'opIc  in  tli*>  HroiMlwuy 
omnil»usos  fr,)ni  tlir  kiThstono  in  front  of  (he  Astor  Houho. 
.  .  .  Men  of  fine  intellect  tind  of  xtMnl  ordiimry  eloention  lmv«' 
exelain»e«l  in  despair  that  in  tlie  House  of  Hepresentatives  tin; 
mere  physi.ai  effort  to  l»e  heard  uses  up  all  the  |m)\v»ts,  ho  Hiat 
inteli<<etual  action  i>ec..nies  inipossihle.  The  natural  refuRi'  is 
in  written  s|M.eches  or  in  hahitual  silence,  which  one  dreads 
n>ore  ami  more  to  l)r(>ak." 

It  is  hard  to  talk  calm  kimmI  s(;nse  at  the  top  of  your  voice, 
hard    to   unfold    a   cornpluated    measure;.     A   speaker's   vocal 
ornans  rea«t  u|H)n  his  maimer,  and  his  manner  on  the  sul>s(anee 
»»f  his  s|H«ech.     It  is  also  har.1  t<.  thuiuh'r  at  an  unscrupulous 
majority  or  a  factious  minority  when  they  do  not  sit  opiMwite 
to  you.  hut  beside  you.  and  perhaps  too  much  occupied  with 
their  papers  to  turn  round  and  listen  to  you.     The  Americans 
thmk  this  an  atlvantane.  because  it  prevents  scenes  of  disorder. 
They  may  be  rinht  :   but  what  order  mus  oratory  loses.     The 
desks  encourajjetl  inattention  by  enabliii)?  men  to  write  their 
h'tters;    but  thouKh  nearly  «>verybodv  agreed  that  they  would 
Ih.  iH'tter  away,  it  was  not  till  l{)i;i  that  they  wer«;  removed. 
At  the  siime  time  IkmicIics  were  substituted  for  the  comfortable 
swiiiKing  chairs  which  inviti>d  memlHTs  to  loll  at  ease  or  doze 
comfortably   during   dull    debates.      The   mendxTs   are   thus 
brought  closer  togi^ther.  but  the  size  of  the  hall  was  not  reduced. 
5h)  too  the  liuge  galleries  add  to  the  area  the  voice  ha.s  to  fill; 
Init  the  public  like  them,  and  might  resent  a  removal  to  a 
smaller  rwm.     It  is  surprising  to  sec  how  W(>11  filh'd  the  gallerie.s 
sometimes  remain  through  a  succession  of  dull  sjM-eches.     The 
smoking  sliock.v  an  Englishm":.,  but  not  more  than  the  English 
practice  of  wearing  hats  in  lM)th  Houses  of  Parliament  shocks 
an  American.     Interruptions,  aiul  interjected  remarks,  are  not 
more  freipient  —  when  I  hav(>  been  present  they  seemed  to  be 
much  less  frequent  — than  in  the  House  of  Commons.     Ap- 
proval   .••    expressed   more   charily,   as   is   usuallv   the   ca.se   in 
America.     Instead  ..f  '•  Hear,  hear,"  there  is  a  clai)ping  of  hands 
and  luttmg  of  desks.     Applause  is  sometimes  given  from  the 
galleries :    and  oc.-j,si<,nally  at  the  en:l  of  a  se-ssion  both  the 
memlKTs  UI.,w  and  the  strangers  in  the  galleries  above  have 
U-en  known  to  join  in  singing  some  iK)pular  ditty.     I  have  heard 
a  whistling  solo  extremely  well  given. 
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Th.n.  iM  l.ttl.-  «.KHl  s,„.aki„K.  I  ,|,.  „ot  „„,».  uunly  that 
finf  oratory,  oratory  wf.irf,  ,ms,.„t.s  valiiahl,-  tJ.o.iKhts  i„  ,.|o- 
qurnt.  wore  s,  i.  ran-,  fr.r  it  is  ran.  in  all  a.ss,„,».li..s.  Muf  j,,  ,j,„ 
Hou.s^  of  K.pn.  ntativ...  a  .,,  .,„.,.,|,  .„„„  ,,„,.  ,„,,•,.,.,  ,,f 
m.  K,rtarK..  t.nr  s  to  J..,-,.,,.,,  r.of  a,.  ..xpositior.  or  a..  arK.,n».nt 
mt.  a  pH-r-..  of  flatH.rat.-  and  f.iKl,-flou„  <|..,.|an,a.i..,..  Its  au- 
thor iH  ofti-n  WIS*.  r.„o.i«h  to  .,.nr|  Hinct  to  thr-  r.jM.rt.r.  what 
h.  has  wmt.r.  out  having  r.a<l  aK.ud  a  sn.all  ,.art  of  it  i,.  th. 
IW  Whrn  ,f  ha.  U,..u  j.rintr.l  in  .jrU;,.o  m  tj,,-  Con^rr.. 
>noml  lOcord  H -av.  to  ^.-t  ,hi.  ,\uu,.  U-„,^,  ^.a^ily  of.taiL,!) 
h.;  has  rop,os  stni.  k  off  ar.l  ^li.tril.utcs  th.n.  arno„K  his  ..on- 
stmirnts      Thus  ovv..vt..|y  i.  p|  ,,.,.<|  and  tin,.,  is  savc.l  ' 

Ihat  thrrf  js  nor  n.K-h  v^ixA  l.usin.ss  d.hatinK,  l.y  which  I 
mr-an  a  sur-r.-ssion  of  r..,„parativ.|y  shr.rt  spocrh.s  a.|rlr.-ss..,| 
to  a  prart.cal  r,u.stion.  a.,d  haninnrinK  it  out  f.y  the  .-oHision 
of  mind  With  mind,  arisrs  r.ot  from  any  want  of  ability  amor.K 
thi-  rmmh^rs,  hut  from  th  •  .infavourat.!.-  rr.nditi.,ns  uruhr  which 
the  Hous..  arts.     Most  of  the  practical   w.,rk   is  done  in  the 
standmK  committees,  while  much  of    the  Housr.'s  time  is  .-on- 
KumKl  in  p<,intle,s  div-ussions,   whr-re  n.emher  after  ,„,,„her 
lehvers  himself  ,ipon  lar^r-  r,uestir,ns,  nr.t  likely  to  he  hrought 
to  a  definite  issue.     Many  of  the  sfM.chr.s  thus  called   forth 
have  a  value  a^  repertories  r,f  fact.,  f.ut  the  dehate  as  a  whr.le  is 
unprofitahle  and  lan^uirl.     (,n  the  other  hand  the  five-minute 
dehat*;s  which  takr-  place,  wher.  the  ffou>e  in.poscs  that  limit  of 
time,  in  f  omm.ttee  of  the  Whole  on  the  consideration  of  a  l.ill 
repr>rter|  from  a  --tandinp  committee,  are  r.ften  livelv,  fK.int.d 
anrl  effective.     The  topics  which  cxcit-  mo>t  inten'st  anrl  are 
b<"st  discusswl  are  those  of  ta.xatir,n  an.l  the  af.propriation  of 
money,  more  particularly  to  puhlic  works,  the  imr.rovement  of 
nvers  and  harl^mr..  enction  of  Fr.ieral  huiMint;.,  and  so  fr.rth 
this  kind  of  h>i..ness  is  indeed  to  mo>t  ui  its  memhers  the  chief 
interest  of  fongre...  the  hu-in  •«-  which  evokes  the  fi,„  >t  skill  (,f 
atactician  anr|  off. ts  theseverr  .t  t,  iriptation.  toa frail cr.nscience 
As  a  theatre  or  schrx^l  either  of  political  e|.K)Uence  r,r  political 
T^is^iom.  the  Hous..  has  been  inferior  nr.t  only  to  the  Senate 
but  to  most  Eurom-an  assen.bli,.,.     Xor  drn-.  jt  enjoy  much  con- 
sideration at  home.     Its  debates  are  very  shortly  rr-ported  in 

of  ''inr^  but  t^t  ^TZ'n>'"T^'^  '"'"^J  y^l.nutM  i„  ^h.  H.r.M  ^  a  matter 
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^.•w  ^..rk  lu.y  ur-  lint  wi.l.ly  rra.|  .x.-rpt  i„  vrry  rxritii,« 

tmu'H.  Hiui  .1..  httlr  to  instruct  ..r  inlliirMrr  piihli.-  npinio,, 

This  IS  of  n.urs,.  only  on,,  part  of  u  I.Kislulnrr'H  fundionH. 
An  H»8<<inl.ly  may  .hspatrh  its  l.usin.ss  s.i.Ttssfullv  iin<l  vrt 
8lniu'  w.th  f..«   IJKh.s  of  pnins.     Mnt  tlu>  Kwslatio, "  <.n  ,...Ni,r 
inattrrs  wln.'li  tlio  Hons,.  turns  out  is  snintv  in  i|.mn«ity  ami 
Krnrrally    nunluMTo    in    .piality.     NMuil    is   niorr.    the    Mous.. 
trn.ls  t.)  avoi.l  all  really  ^ravr  an<l  pr.  ssin^  (pirstions.  skimiisli- 
lUK  nmml  thrni.  hut  s,l.lon.  jn.rtinR  th.ni  in  th..  fan-  or  nach- 
iiiR  a  dmsion  which  marks  an  mlvanr.-.     If  „»,•  mak.s  this 
ol»s,-rvation  to  an  Amrriian.  Jh>  nplirs  that   at   this  moment 
«»iMc  of  the  Krav,.st  niu.sti..ns  ,|o  not  ih-  within  the  comiMtrnce 
of  (  ougn«.s.s.  anil  that  in  his  cnntry  n'pnsrntativMs  nuist  not 
attempt  to  move  fjister  than  their  eonslitm'nts.     This  latter 
n<mark   is  ,.min,.ntly  true:    it   expresses  a  feeliriR  which  has 
g»»ne  so  far  that  C\»nKress  conceives  its  dutv  to  he  to  follow  an.l 
not  to  s»M>k  to  lea<l  pul.lic  opinion.     Tlie  harm  actually  sufTenMl 
st>  far  IS  not  Rrave.     Rut  thv  luiropian  ohserver  cannot  escape 
the  nnpn^ssion  that   (\)nKr(>ss  mipht    fail   to  Krap|)|.,'  with   a 
stTious  puhhc  (huiKer.  an.l  is  at   pr.s..nt  hardly  e<iual  to  the 
duty  of  suuhng  an.l  ii»stru.-ting  the  Hitical  intelliKenc..  of  tho 
nation. 

In  all  a.v-<.mh|ies  one  must  exp<>ct  ahiindanc-of  unreality  aiul 
preteiuv.  many    -piH-.-h,  s  ol>viouslv  a.l.lr.ssed  t.)  tlu'  Ralhrv 
maiiy  hills  meant  to  !>,.  circulate..!  hut  m)t  tol...  s,.riou.sly  pro- 
mn  ..ilwith.     Howevr.  the  Hous..  stfins  t.)  indulKc  itself  more 
frwly  m  this  .hn-ction  than  any  other  cluunl)..r  of  («qual  rank. 
Its  gallori.s  are  larRo.  holding  2rm  p..rsons.     But  it  talks  and 
vot<^.  I  will  not  say  to  th..  gall..ri..s.  for  the  gall.'ries  can  seldom 
hear  It.  hut  as  if  ..very  secti.m  of  Amcri.an  oi)inion  was  present 
m  the  room.     It  a.Iopts  unanimously  n'solutions  whi.-h  p,.rhaps 
no  smKle  m-niUr  in  his  heart  api)rov.s  of,  hut  which  no  one 
cares  to  ohj.et  to.  l)..caus,.  it  s<.cms  n.,t  worth  while  to  do  so. 
Ihis  ha  hit  s<,m.tim<s  .•xp«js,s  it  to  a  snul),  su.-h  as  that  a.lmin- 
i^Un-il  by  Bismarck  in  th..  inatt.r  .)f  tho  resolution  of  condo- 
lence vnth  the  flerman  Parliam.nt  on  th..  .leath  of  Lasker,  a 
rf.cnh!t,on  hamih  Hs  ind.-.<l.  hut  .so  .superfluous  as  to  he  almost 
obtrusive.     A  practic-  unknown  to  F:uropf'ans  is  of  course  mis- 
understowl  by  th.  m.  an.l  som.times  provok.-s  resentment.     Bills 
are   frequently   brought   into   tJie   House,  proijosing   to   effect 
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in.rH.Ksih|..  ol.j,.,.fs  l,v  u».sur.i  uu-uus,  wl.ir),  astuni^l,  u  visitor 
an.l   „mv   ..v.-r,   nu.-.-  .IImju..  f    i,.   of  Imp  .•o.infri.s,    whil     f.w 
p;M.pl.-  ...  An,..r..-u  ,.uti,.    ,)..„,  a...|  ,.o  ,.,.,.  thinks  i,    w.,r(l 
Hh.l,.   to   ..xiKp..   ,|...,r   ,.,n,.ti,M.s,s.     A„...„..,u.    s(H.<.s,n....    k.' 
l..-.r  rnx-k.  .s  full    .f  ,).,.  |.K,s,.  .Hsl.  of  .n.pty  .•..,„plin,..,.ts  u, 

Im;  .tow-.I  J.af  th.y  ar..  H,r,.n.,|  wl.,.,.  a  .•n,npli,„.„turv  r.so 
InUou  or  .l,...t,oM,...ri,.«  l..||,  „.„,..,,..|  ,o  |.,„„o„r  so,,.,-  .s.Hio, 
of  OP....O,.  at  ho,,.,,  „  tak.M  K<.rio,.s|y  ahroa.l.  Th.  llntH,.  is 
par  .n.lar l.v  apt  to  err  i,.  thi.  way.  h..,.a...s..  havir.u  „o  n.s,H.„si'- 
I'.hty  ...  f,  u-r.  rn-h.-y.  a„.|  littl.-  s,„,s,.  of  its  ow„  .li^nitv  it 
apph..   o  .nt..n.a.ional  alians  th.-  hal.its  of .  |,.,,io„  .....Hh.Ks 

u.  t  .    |(,l,  ,„.s.  a„  K„ul„hr,.a..  ..ati.rally  asks  hin.s.lf  how  ,h,. 

n.t,.||..,t..al   quahty  of  th.   hoHy   .......pan  s   with   that    of  fh. 

Hous..    of    (onuMons.     Hi,    .\,„,ri,a„    fri.„,!.s    haw    pn.mr.d 
J.".,  to  ,.xp..,-t   a  mark., I   inf.riority.     Th.-v  ar.  fon.l   of' run- 
nmK  .hm-M  .onKHss,,..,..     Th-  n,|.ivat...i  N.w  K„Ki.n.i..rs  a..,l 
.N.w   ^ork.rs  ,lo  this  out  .,f  i„t.||..,tual  fasti.lio.ism.ss.  a.ul  in 
ll'i'n    rik""Tr''""  ""'■  "''■'•''  '^"■'  ""••""-i-'sly  f.ill  i..to 
M   aus.-  thy  woul.l  not  hav  ronKHss,,,,.,,  rith.r  ,sr,„,  or  h,- 
M-ttvr  .n  a..y  way  than  th..,us,.|v..s.  si,w,.  that  wouM  |„.  op,,os,.,| 
to  ,j.pu,h.;an. quality.     A  .tran^.r  who  has  tak.„  lit.rillv  all 
in    h.ars  ,s  th.nfor..  surpr.s<,|    tr.  fi,.,|    so    ,„u,h   chararfr 
shn.w.hu-ss.  an.l  k<...,i  th.,UKh   li„,itc.|  ii.t.lliK,.,,,.,..  ,u...,ni.  thc^ 
rj-pn.s...,at.v..s.     Th.ir  awrau-  husi,.,.ss  .apa.-ity  is  not   lu-low 
that  of  m.-rnlKTs  of  th.    Hon..-  of  Connnons.     Tru.-  if  i.  ,hat 
Kr.-at  hghts.  suc-h  as  usually  a.lorn  ti„    Hritish  chaiulwr,  an- 
abs..,jt  :    tru,-  also  that  tl,.n   an-  f.w,  r  ,m.  n  who  haw  rvn.\v,.l 
a  high  <..lu,-ation  which  has  ,l,.v,.|op..,|  ,i„  ir  tasf.s  ,,ul  .-nlarKr,! 
thnr  horizons.     Th.-  w  mt  of  H„h  m.-n  s-riou.sly  .i.pr.  s.srs  fh.- 
avorw-.     It  ,s  raisnl.  how.-v.r.  l.y  th-  almost  total  al-.s,.,.,.,.  of 
two   cla-s-ses   hitherto  w.ll    r.-pn-.,  nt.  .1    in   the    Irtish    I'arlia- 
m.-»t   th..  nch   (lull  parv.-nu.  wh..  has  Imught  him-  If  into  pul,- 
H    l.f,>.  and  the  p..rhaps  .-qually  u..l,.tt.n..l  voung  siMHing  or 
f^hional.  man   who,    ,.  i^h.r   kuuwin^   „o;  cJ^k  anvin,..K 
ahmu  poht.os.  ha.s  c-o,„,.  in  for  a  county  or  rin-for.-  iL)  a 
Mnall   lH>roujih.  on   th.-   stnngth  of  hi.s   family  i-stat.-s      I-Vw 
oonKn-ssmen  sink  to  .s>  low  an  int.-ll.-ctual  h-v.-l  as  th.^s,-  two 
M-ts  of  person^s.  for  congrt-s.sm,.n  hav.-  almost  certainly  rnado 
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{\u'\r  wjiy  l».v  «'n«TKy  and  stiuirtii«'8«,  pirkiiin  up  u  kii()wl«<<lK*Mif 
men  juul  fliiiiRs  •'  nil  tin-  tiin««."  In  rvH\Hv{  »tf  width  of  view, 
of  ojipiioilv  for  iMiulriitinK  thouKlit  on  |K)liticuI  prolilciiis, 
r.'pr.'stntjUivr.s  iirr  snirnly  alH)v««  llic  ilass  fnun  whirh  tliry 
fjunc.  flmt  of  !*«(oii(l-ritt«'  liiwyrrs  or  furiiwrH,  |««hm  oftrti  im-r- 
rhunts  or  iniuiufm'tiin'rs.  Th'>y  ilo  not  prctrmi  to  \mi  Htiiti-Hnicii 
in  tlii>  Kuroprjin  sonsi-of  tlu«  AvonI,  for  thrir  cunTrH,  which  hiivt- 
n>!i«h'  th«Tu  sumrt  umi  urtivc,  have  nivru  thcni  htth-  op|Mir- 
t unity  for  ucqiiirinK  such  «'ujm«'iti»>«.  Ah  n'nurds  nmnncrs 
th«y  arc  n«>t  jHilishnl.  Itccausc  they  have  not  UvtMl  ainouK 
IHiHshcd  people;  y.t  neither  are  th«'y  ru<h',  for  to  Ret  on  in 
Anurican  |M»htics  one  nujst  Im- civil  and  pleasant.  TJie  stand- 
ard of  parlijun«ntary  laiiKuaKc,  and  of  courtesy  jp'^'Tnlly, 
lijis  tiMuletl  to  ris«'  (lurinn  tlie  lust  few  dtM'jides ;  and  scenl's 
of  violence  and  ct)nfusion  such  as  iM-casionally  convulse  the 
French  clmnilxT.  juul  wen-  conunon  in  WusliinKtuii  iM'fore  the 
^^  ar  of  Secession,  an>  now  rare. 

On  the  whole,  the  most  strikinK  diflfcrence  iM^twii-n  the 
House  of  Hepresentatives  and  Kuropean  txipular  aswmblies  is 
its  jireater  homogeneity.  The  type  is  marke<l ;  the  imHviduuis 
vary  little  from  the  tyiM-.  In  Kuropo  all  sorts  of  {H-rsons  are 
suckinl  into  the  vortex  of  thr  ;>Kislat ure,  —  nobles  and  landown- 
ers, lawyers,  physicians,  busini-ss  men,  artisans,  journalists, 
nun  of  learning.  mt>n  of  science.  In  America  five  representa- 
tivt's  out  of  six  an'  politicians  pure  and  simple,  memlHTs  of  a 
class  as  well  defineil  as  any  on<'  of  the  above-mentioned  Euro- 
jiean  <iass«>s.  Thi"  American  people,  though  it  is  composed  of 
inuiiigrants  from  every  country  and  occupies  a  whole  conti- 
nent, tends  to  iK'conie  mon'  unifonn  than  most  of  the  great 
Kuropean  pi'itples ;  and  this  characteristic  is  palpable  in  its 
legisla.ure. 

I  neasy  lies  the  head  of  an  ambitious  congressman,"  for  the 
chances  are  almost  even  that  he  will  lose  his  seat  at  the  next 
election.  It  was  observed  in  1788  that  half  of  the  members  of 
each  successive  State  legislature  were  ni'W  members,  and  this 
avtr^e  was  long  maintained  in  the  Federal  legislature,  rather 
les.s  than  half  keeping  their  seats  from  one  Congress  to  the  next. 


The  term  "  ronRTPssman "  is  commonly  used  to  desrribn  a  memlter  of  the 
House  of  R.-pres«-ntatives,  though  of  rou-w?  it  ought  to  include  senators  also. 
.Nj  iii  Kiiglaiid  ■  .M(-mUr  of  Purliant.nt"  means  menilxr  of  the  House  of  Com- 
KiotiS,  though  it  coveni  all  persons  who  have  seats  in  the  House  of  Lords. 
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Six>.hr>,f,  (onKn-..    H-HM.  I  h.  nnl.v  71  uuuAhts  „ut   of   .{... 

imi  „o.  H..rv...|  l„.fon.  .nx,,.,.  „.,„.|„,rs  |,a,|  „,,,,,,,  .(..h,,. 
urn.  or  , nor-  pnv,..,.s  .,„,...  ,...  for  18  y,,u.  .r  n.orr  n 
...Kuml  fl„.  pro,H,rt,o,.  of  „..  .nl.rrs  n-H-l.-rird  fro,,.  I'arliu,...  n( 
o  IVI.a,,.,.,.,  lu.s  l„...M  ■         .      A,,y  o„,.  .an  ....  J.o«       u 

.nflu..nc..  ih.H  ..ons.un.         .      ,.  „...  ,on.,H.,si,io„  of  iUr  A,    • 


van  HouMi-  nm.st  huvt 
I  huvf  k«pt  to  fh«' 
p«anH  fiml  t},r-  stru'u     i 
It   ha.H   parties     .    ■ 
Cldvi'rn/ncnt  nor  '  ,  ;, 
J«wl<rs,  and  tili  '         ij 
any  Federal  c»ffi,      ,,, 
member  of  it.     TJiai   <L 
to  the  J'resident  and  hi 
(Mid,   Iwcause  they  jti<,c< 


I'  lie 


♦ive  elliciency. 
IIoiiM'  wliicli  Kuro- 
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Tliere    i.n    neither 

li.rdly  he  .said  to  he 

'p    '     No  person  holding 

I  "Mirul  salary  can  \h-  a 

'>«■  urwl  often  is  o|ipo.sid 

'■   )t  .striki'  Anieriratis  as 

ry  that    the  leKi.shitive 


..    I.   ^      I        ,.     .•     '  "'    'O    inai    lie    euisative 

ouKht  to  he  d.st.net  fron.  ,t.e  exeentiv.-  a,ith..ritv.  Si.H  ■  , 
nun.ster  .s^s  there  is  no  ofheial  representative  of  the  Ad.nini.s- 
ration  Neither  ,s  there  any  permanent  unofli.ial  npresenta- 
ive.  And  a.s  there  are  n.,  men.Urs  who.se  opinions  express, d 
m  d.-bate  are  followed,  so  the,,,  are  non,.  who.se  ,lmv  it  is  to  be 
a  ways  on  t».e  s,H.t  to  |.x,k  after  n.,.,nb,.,s  t<,  voi,-,  s,,.nr,.  a 
quorum,  and  tell  th,  ,r  friends  whieh  way  the  bulk  of  the  party 

So  far  as  th..  inajority  has  a  chi.f,  that  ,hi,f  is  th,-  Sp,.aker 

»»ut  a.^  the  >,K.ak,r  s,.Mo,„  jo,n<  j,,  debate  ('\uukU  h,-  n.av 
.t.>  so  b,  ,,.av,n«  the  ehair.  bavin,  put  ..n.e  „..  ,.|s,  in  ip' 
tne  (•hairman  of  the  n,.M  in.p..rtanf  eoniinitt,.  i^at  of  Wavs 
and  Means,  enjoys  a  sort  of  en.ine.H-e.  and  ^  ...ms  n,.ar,.r  than 
any  one  eLso  to  the  position  of  lea.ler  of  the  Hou.s,...  H  ,  ' 
authonty  does  not  always  ,.nable  bin,  to  .s^-enre  ,.o-<.,«.ra.i,  n 
for  debate  amon^  the  l.st  sj^akers  of  his  r,artv,  rHitti,?^  p 
now  one  now  another,  after  the  fa.shion  oi  an  Knglish  rrrirr 
munster,  and  thereby  guiding  the  g.-neral  <-oursr.  o    tj-     I- 

The  micority  need  not  formally  chwse  a  chief,  nor  i.s  thor.; 


I  S«>    .IS  to  Whips.  rh;i!  tf  r  XIX  . 
T      Chairnian  of  the  Cjnimitti 
real  power. 


:.  Ai  ;  r  Driationa  has  pf-rhans  as  mur-h 
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usually  any  one  among  them  whose  can-er  marks  him  out  as 
practically  the  first  man,  but  there  is  jgeneraliy  some  one  who 
is  regarded  as  leading,  and  the  p<'rson  whom  they  have  put 
forward  as  their  party  candidate  for  the  Speakership,  giving 
him  what  is  called  "the  complimentary  nomination,"  has  a 
sort  of  vague  claim  to  be  so  regarded.  This  honour  carries 
little  real  authority.  On  one  occasion  the  Speaker  of  the  la.st 
preccxling  (.'ongress,  who  had  receivwl  such  a  complim(>ntary 
nomination  from  his  party  against  the  candidate  whom  the 
majority  electi-d,  found  immediately  afterwards  that  so  far  from 
treating  him  as  leader,  they  left  him,  on  some  motion  which  he 
made,  in  a  ridiculously  small  minority.  Of  cours*'  when  an 
exciting  question  comes  up,  some  man  of  marked  capacity  and 
special  knowh«dge  will  often  becom<'  virtually  leader,  in  (>ither 
party,  for  the  purposes  of  the  dehat(>s  upon  it.  But  he  will  not 
necessarily  command  the  votes  of  his  own  side. 

How  then  does  the  House  work? 

If  it  were  a  C'haml)er,  like  those  of  France  or  Germany, 
divided  into  four  or  five  sections  of  opinion,  none  of  which 
commands  a  stj'ady  majority,  it  would  not  work  at  all.  But 
parties  are  few  in  the  Unittni  States,  and  their  ('oh(>sion  tight. 
Then>  are  usually  two  only,  so  nearly  ecjual  in  strength  that 
the  majority  cannot  afford  to  dissolve  into  groups  like  those  of 
France.  Hence  upon  all  large  national  i.ssues,  whereon  the 
general  sentiment  of  the  party  has  Ix-en  deelare<l,  l)oth  the 
majority  and  the  minority  generally  vote  solid,  though  upon 
minor  issues  much  latitude  is  allowe<l. 

If  the  Hous(^  were,  like  the  English  House  of  Commons,  to 
.some  extent  an  executive  as  well  as  a  legislative  Innly  —  one  by 
whose  co-oi)erati(m  and  support  the  daily  business  of  govern- 
ment hjul  to  1m>  carried  on  —  it  could  not  work  without  leaders 
and  whips.  This  it  is  not.  It  neither  cn'ates,  nor  controls, 
nor  destroys,  the  .Vdrninistralion,  which  dep<'nds  on  the  Presi- 
dent, himself  th(>  offspring  of  a  <lireet  popular  mundate. 

"Still."  it  may  be  replied,  "the  House  has  important  func- 
tions to  discharge.  Ix'gislation  comes  from  it.  Supply  d<'- 
pends  on  it.  It  S(«ttles  the  tariff,  and  votes  money  f()r  the 
civil  and  military  servic»'s,  besides  pa.s.sing  measures  to  cure 
the  defects  which  experience  must  <liscl(>se  in  the  working  of 
every  govermn(>nt,  every  system  of  jurisprudence.  How  can 
it  satisfy  these  calls  upon  it  without  leaders  und  organization  ?  " 
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To  a  European  rye,  it  (Ioj'h  not  s(>cm  t«)  satisfy  tlu>m      It 
votes  the  n(>cessary  supiijies,  but  not  wisely,  givinR  sometimes 
too  much,  sometimes  too  little  money,  and  taking  no  adequate 
secunties   for  the   due  applieation  of  the   sums   voted      For 
many  years  it  fumbLnl  over  the  tariflf  i)roblem  and  the  cur- 
rency problem.     It  pro<iuc(.s  f.-w  useful  laws,  and  leaves  on 
one   side   many   gravi.   practical    questions.     An    KuKlislunan 
IS  disposed  to  ascribe  these  failures  to  the  fact  that  as  th.Te 
are  no  leaders,  then-  is  no  one  responsible  for  tiie  iKRlect  of 
bu.sines.s,    the  miscarriaKe  of   bills,  the   unwis.-   appropriation 
of  public  funds.     "In  KuKland,"  he  .says,  "th(-  ministrv  of  th.> 
day  bears  th(>  blame  of  whatever  rocs  wron?  in  the  House  of 
C  ommons.     HavinR  a  majority,  it  ouRht  to  l)e  able  to  do  what 
It  (  esires.     If  it  pleads  that  its  measur.'s  have  Ixn-n  ob.stru(t( d 
and  that  it  cannot  under  the  faulty  procedure  of  the  Hous.-  of 
(ommons  accomplish  what  it  se(.ks,  it  is  m.t,  and  cru.slud   by 
the  retort  that  in  .such  ca.se  it  ought  to  liave  the  procedure 
chanRcd.     AVhat  els(.  is  its  majority  good  for  but   to  secure 
the  efficiency  of  Pariianunt  ?     In  America  then-  is  no  pcTson 
against    whom    similar    charRes    can    be    brou^Jit.     Althoudi 
coiLspicuous  folly  or  perversity  on   tlie  part  of  the  maj(,rity 
tends  to  di.scndit  them  collectively  with  the  pubiie.  and  may 
damage  them  at  tlie  next  presidential  or  eonKres.^i(,nal  election 
still  responsibility,  to  Im'  eff.'ctiv;-,  ought  to  be  fixe<l  on  a  few 
conspicuous  leaders.     Is  not    the  want  of   sud.  men,  men  to 
whom  the  country  can  l(H)k,  and  whom  th(-  ordinarv  memlMrs 
will  follow,  the  cause  of  some  of  the  faults  which  are  charg.d 
on  (  ongress,  of  its  hesitations,  its  incnsistencirs  ai»l  chang.s 
Its  ignoble  surrend.Ts  to  some  petty  cli(,ue,  its  deficient  sens(^ 
of  dignity,  Its  shrinking  from  troublesome  (lucstions,  its  nro 
chvity  to  jobs?"  ' 

Two  Americii'i  statesniin  to  wl.om  such  a  (Titicism  was  sub- 
mitted, repli.d  as  follows:  "It  is  not  for  want  of  |ea<lrrs  that 
rmgress  has  forimrne  to  settle  the  .pirstions  mentioned,  but 
M'cause  the  division  of  o|)inloii  in  the  count rv  regarding  them 
has  lM.en  faithfully  n>fl,rt..<l  in  ( 'ongres.s.  The"  majority  has  not 
tKM>n  strong  enough  to  g,.t  its  way  :  and  this  has  hapr)i-ned.  not 
only  lK.caiis«'  abundant  opiH)rt unities  f.ir  resistance  arise  from 
the  methcKls  of  doing  business,  but  still  more  because  no  dis- 
tinct impuls«.  or  nuiiidate  towards  any  particular  si-ttlement  of 
thcae  questions  has  been  rec,.jv.'.|  from  the  country.     It  is  not 
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for  CongH'ss  to  go  fastor  than  tin-  p<t>plr.  When  the  coimfry 
knowH  and  spt^aks  its  mind,  (\mgnsM  will  not  fail  to  act."  Tin; 
siRnificanco  of  this  n'ply  lies  in  its  pointing  to  a  fundainrntui 
diflfcrpncp  lx>tw«><>n  tho  conception  of  the  rcHjH'ctiv«»  rwsitions 
and  duties  of  a  n'prcwntativc  Inxly  and  of  the  nation  at  large 
ent<'rtained  by  .\mericana,  and  the  cotiception  which  has  hitherto 
prevailed  in  Europe.  Europeans  hav<>  thought  of  u  legislature- 
as  belonging  to  the  governing  class.  In  Aniericu  there  is  no 
such  class.  Europeans  think  that  the  legislatun'  ought  to  con- 
sist of  the  I)e8t  men  in  the  country,  Americans  that  it  should  be 
a  fair  average  8ampl<>  of  the  country.  Euroiwans  think  that  it 
ought  to  leatl  the  nation,  Americans  that  it  ought  to  follow  thj 
nation. 

Without  some  sort  of  organization,  an  assemi)!y  of  mor"  than 
four  hundred  men  would  be  a  mol),  so  iieceHsity  has  provided 
in  the  system  of  coniniitte<'8  a  sul)stitute  for  the  European 
party  organization.     This  system  will  Im-  explained  in  th<>  n«'xt 
chapter ;    for  the  pres<<nt  it  is  enough  to  observe  that  when  a 
matter  which  has  Ikhii  (as all  bills  an>)  refernxl  to  a  committee, 
comes  up  in  the  House  to  l)e  dealt  with  there,  the  chairman  of 
the  particular  committee  is  tr(>at<Hi  as  a  leader  pro  hue  vice,  and 
members  who  knew  nothing  of  the  matter  are  apt  to  be  guidwl 
by  his  .spe<«ch  or  his  advice  given  privately.     If  his  advice  is 
not  available,  or  is  su.'*pecte<l  because  he  Itelongs  to  the  opposite 
party,  they  seek  dinrtion  fro»-   the  memln-r  in  charge  of  the 
bill,  if  he  belongs  to  their  owni  party,  or  from  some  other  mem- 
iM^r  of  the  committee,  or  from  some  friiiid  whom  they  trust. 
When  a  debate  arises  unexpectedly  on  a  question  of  importance, 
members  are  oftt-n  puzzled  how  to  vote.     The  division  being 
taken,  they  get  some  on.-  to  move  a  call  of  yeas  and  nays,  and 
while  this  slow  process  goes  on,  they  scurry  about  asking  a<lvic(! 
as  to  their  action,  and  give  their  votes  on  the  .second  calling  over 
if  not  reafly  on  the  first.     If  th(>  issue  is  one  «)f  serious  conse- 
(juence  to  the  party,  a  recess  is  demanded  by  the  majority,  say 
for  two  hours.     The  Hou.se  then  adjourns,  each  party  "go«^H 
into  caucus"  (the  8p<'ak<'r  iK)s.sil)|y  announcing  the  fact),  and 
d'-bates  the  matter  with  closed  doors.     Then  the;  Hous<'  resumes, 
and    cEch   party   votes  .solid   according  to   the  (h'termination 
arrivefl  at  in  caucus.     In  spite  of  these  e.xpeilients,  surprises 
and  scratch  votes  are  not  uncommon. 

I  have  spoken  of  t'c  din  of  the  House  of  Representatives,  of 
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it8  air  of  n-stle8sn,.s.s  and  coi.fu.si.m,  contrastiriK  with  the  stuid 
^^Sii'"in  r?  " '"'  "'r '""'  "^  ^««"ity  '-th  in' •l.t^ 
All  tlH.«.  thuifrs  n,.twith.staruhnK,  th,  rr  is  sorm^thinR  imp"  ssivT. 
nrJlHll't.r"''"'^  "'^^  ""^^'^^^"^  "^  *^"  -nti„..nVr"S 

ot  many  f,.,.t,  this  irnvrmt  pul.li,-.  watchiuK  fron,  th.-  galhri  ^ 

t?.  m.  *'"  ,"^«*'V'  ''••"""•••"••>'.  <l<-stin..l  in  an„thrr  r.nturv 
.I'batH  "17  fV'^  '••^"'-''  '"-'<-<'.  -lu...  affairs  are  hert 
«1«  »)at<H  .  If  the  men  are  n„t  great,  the  inter,  sts  and  the  issues 
are  vast  and  fateful.  Here,  as  so  often  in  An.eriea  .  e  thTni 
rather  of  th,-  future  than  of  the  present.  Of  wi.at  tre  neuous 
s  rugg  es  may  not  this  J.all  i>eeon,e  the  U.^atre  in  a^e    ye    fa 
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The  most  ahidinj;  difficulty  of  fri«o  government  is  to  get  large 
asscmhlics  to  work  promptly  and  smoothly  cither  for  legisla- 
tive or  executive  pur{K)scs.     We  jxTccive  this  difficulty  in  pri- 
mary assemblies  of  thousands  of  citizens,  like  those  of  ancient 
Athens  or  Syracuse;    we  see  it  again  in   the  smaller  repre- 
sentative assemhlies  of  mo<lern  countries.     Thn>e  methods  of 
overcoming  it  have  lu-en  tried.     One  is  to  leave  very  few  and 
comparatively  simple  (juestions  to  the  ass<'mbly,  re.serving  all 
others  for  a  smaller  and  more  permanent  IxMly,  or  for  executive 
officers.     This  was  the  i)lan  of  the  Romans,  where  the  comitia 
(primary  assemblies)  were  convoked  only  to  elect  magistrates 
and  i)ass  laws,  which  were  short,  clear,  and  suimnttitl  en  bloc, 
witliout   |)o.ssibility  of  amendment,   for  a  simple  Yes  or  No. 
Another  mctluMl  is  to  organize  the  assemblies  into  w<>ll-defined 
j)arties.  each  recognizing  and  guiih'd  by  one  or  more  h'aders,  so 
tliat  on  most  occasions  atid  for  most  purjxjses  the  rank  and  file 
of  members  exert  no  volition  of  their  owii,  but  move  like  bat- 
talions at  the  word  of  commaiul.     This  has  been  the  Englisii 
system  since  aUnit  the  time  of  Qu<'en  Aiuie.     It  was  originally 
worked  by  means  of  extensive  corruption  ;    and  not  till  this 
phase  was  passing  away  did  it  become  an  object  of  lulmiraticm 
to  the  world.     Latterly  it  has  been  repr(Mluce<l  in  the  parlia- 
nients  of  most  nKwh-rn  European  states  and  of  the  British  colo- 
nies.    The  third  method,  wliicli  achnits  of  being  mor*'  or  less 
H.mbiiied  with  the  second,  is  to  divide  the  as.seml)Iv  into  a 
numlxr  of  smaller  bodies  to  wliich  legishitive  and  administra- 
tive (|uestions  limy  be  referred,  either  for  final  determination 
or  t<.  be  reiMjrted  on  to  the  whole  body.     This  is  the  system  of 
committees,  applied  to  some  extent  in  England,  to  a  larger  ex- 
tent  ill  France  under  the  names  of  bureaux  and  cimmisxions, 
and  most  of  all  iii  the   United  States.     Some  account  of  its 
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tl„.  ,.x„„mv,.  I,ra„,.,,  „f  „„.  |,-„,„„,  ,i„v„„,„„,,,    '""'"'"''  '" 

a^,^  without  ofBrial  m,.,„UT,  an,l  »itl,„,tl™  ,1      T, '^'  "';'' 
no    standing    (■c,mmilti.,.»    unlil    Isiii     ti„.    ii        •'""""' 

ha,i  hills  to  ,ii,..,i»,  pia,,  „f .  .a  ■'■,,,'f™,, ';;;,,  ;;':;,7'' 

u.™:ir"'^-!|.t\'"';'  "■'"''■"'"^'^ "'  .I,;:',;!;,";;,:;:;  ;; 

™-h..m,.,  «,„l  hriiiKing  tl„.  raw  ma     ia  I,  f  i  N        k  in,,:  ,;;',;"" 

K;gjslatun.,  tho  Ho...  constantly  soug,;/'!:  I^  I^^  ,  ^'  H:^ 
an  ,ts  grasp,  an.l  th.  oasi.st  way  to  do  this  was  to  pn^  " 
Itself  with  m-w  ,.y,.s  and  n.w  hands  in  th.  sha,,.  .,f    ,.h h,  r 

n  the  Lnghsh  Hous,-  of  (  o„.,„„ns,  w.-ll-to.!,,  „„...  n.o.t        |I 
they  were  work.-rs  and  d.sircd  to  1..  o,r,i,,i,.d      u  J\    ■  ' 

ftt:^  1!  ^"  --'  -  ^""  "'-'^  •-•a„^;.:id ;  ;r- ; 

some  kmd  of  organization.  }U-u-  th,.  .-hoicv  was  1...  ven  •  T 
ing  one  ruhng  committ..  whi.h  sh<,u]d  eontrol  all  l.usin  s  it. 
an  Knghsh  ministry,  and  .hstril.uting  husiiu-ss  ainon^  a  n  i. - 
iHT  of  committees,  ,.aeh  of  which  should  undertake  Vs.   "ci-l 

not  onlj  I  y  ,ts  promising  a  useful  .livision  of  lal>.,ur,  I,,,.  hJ 
^    rvogixition  of  repuhlican  e<,uali,y.     It  thcnTore  pn-vailcf 

House  of  Representatives  and  its  .•ommittees  for  d,.s,.ripti  m 
because  the  system  is  more  fully  devdopcl  there  than  in  tl": 

tb«Congr..s.u..,..r,.  .'".^•'''"•,      '      f"""-*'""'    f"«    l'>--l.n,s   ,,vMil.l,|,.   f..r 
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i:a 


THK  NATrONAh  OOVKKNMKNT 


I'AHT   I 


u 


Sonatr.    But  a  very  fi>w  words  on  the  Senate  may  ««rv««  to  pnj- 
voni  misconcrptiona. 

Then-  wcn<  in   thr  Sixty-first  ('(mp-cHs  (UKX))  wvrnty-two 
S<«nat<'  c'ommittvos,  appoint<Hl  for  two  years,  Ix-inj?  the  pj-ritnl 
of  a  Congr<>ss.'     Thoy  and  tlirir  chainn.'n  arr  chown  not  by  th«> 
prosidinK  offic(«r  hut  by  tlu-  Ht'nair  itself,  votiuR  by  ballot.     Prac- 
tically they  are  selectinl  by  caucuses  of  tlie  majority  and  minor- 
ity nuH'ting  in  secret  conclave,  and  then  carried  wholesale  by 
vote  in  the  Senate.     Each  <'onsists  of  from  tliriM-  to  siwenti-en 
members,  few  having  less  than  five  or  more  than  fourtcH'u,  and 
all  senators  sit  on  more  than  one  conmiittee,  sonu*  upon  four 
or  more.     The  chairman  is  appointinl  i)y  th(>  Senate  and  not  by 
the  committiH's  themselves.     There  are  also  at-lect  conunitt<>e8 
appoints!  for  a  special  pur|x)se  and  lasting  for  one  s«'ssi()n  only. 
(Senate  committees  sometimes  sit  during  the  recess.)     Every 
bill  introduced  gws  after  its  first  and  second  reading  (which  an? 
grantetl  as  of  course)  to  a  standing  conunittt'c,  which  examines 
and  amends  it,  and  r(>ports  it  back  to  the  Senate. 

There  were  in  tiie  Sixty-second  Congress  fifty-four  standing 
committees  of   th(>   House,    i.e.   committees   Hp|M)iuted   under 
standing  regulations,   and   tiuTefore  regularly   fonned  at   the 
l>eginning  of   every   Congri'ss.     Each    committee   consists   of 
frof   thn^  to  twenty-one  memlwrs,  seven  and  nineteen  Iniing  th(^ 
con  nionest  numlM-rs.     Ever>-  nn-inler  of  the  Hous<'  is  placed  on 
SO!     one  committee,  not  many  on  nion'  than  on<«.    Besides  thes«', 
committees,  seldom  exce<'diug  ten.  on  particular  subjects 
»?      .  r«>nt  inten'st  ar<>  apiioint<'d  from  ti.iM'  to  time.    A  complete 
■«^t  of  the  committiM's  will  \x^  found  at  the  (>n(l  of  this  chapter. 
.  ne  most  imiwrtant  .stamHng  cojjunitt<'<>s  an-  the  following:  — 
Ways  and  means  ;  appropriations  ;  elections  ;  banking  and  cur- 
rency ;    accounts:    riv«'rs  and   harbours;    judicinry    (includiiig 
changes  m  private  law  us  well  jis  in  courts  of  justice) ;  railways 
and  canals;  fon-ign  atTairs  ;  naval  ufTairs  ;  military  affairs  ;  insu- 
lar affairs  ;  public  lands;  agriculture;  claims;  and  the  si-verai 
committe<'s  on  the  expenditures  of  the  various  depatrtments  of 
the  administration  (war.  navy,  etc.). 

The  members  of  (>very  committee  are  nominated  at  the  lM>gin- 
nmg  of  each  Congress,  and  sit  through  its  two  ses.sions.  They 
are  selected  nominally   by  the   House   but   practically  by  the 

r..l;^'!*'T')  '*"' .'^■'"♦t"  '■■*  "  IxTM.an.nt  l„>,l.v.  it..  pr,H.....,linu.s  an-  U,r  ^,>m,' inn- 
frEuTnHi  ""'^  "■''■""'"  '"  '^"  ''■-''■-■»"•"  ••^•'■ry  two  var.  „f  th.-  H.J:  „ 
in  tiigland  the  ijci-rs  aro  Hummon.il  afnah  at  th.-  iH-Einuins  of  ..i<h  Prjliar,-.:  t-:t 
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oommittcf-  of  Ways  and    \t.M.t.      ..  i  ■      . 

a.  of  i-.M,r»,  an,l  will      ,   j,    ,  ,  '''"'/'■'"'"'K '"  P-»"t,.d 

;• '»•'- .<H. ininr,. ;i: ,  V :;",;;„ •;r„.:;;:;j-' ';■"<■ 

r<u(l  asrcoru    tiiiu-  it   is  nfiri-..,!  ...   i     '•'"M>'-<  >*•  nt<d.     When 

"%'';•';■"■"""'  I'.v  II"'  V.,.,.  of  ,i„.h1;  ";;:;/ "'""  '"""""•» 

No  havmK  I,,,,,  ,li„.u,s,,|.  „,„,1,  l,.«s  „Bin„,,l  i„  pri„Hnl,. 
I>i  tl.  II.Mis,.,  a  l„l|  ,„„„,  |,,f„r,.  i,,  ,„„,„,i„,,,,  „.i,r  "''''■ 
"umption  III   ta  favour   hut  raili.-r  „.  .   ,,  ■      '        ,      ""  l"^'" 

d>nv.  nwdinR  it,  may  h.-ar  its  W.-ruls  mul  its  Wpo,U' ^ 
T1.J  usually  ,lo  h.ar  th.-  nun.l.r  who  has  intro  uX  ino'. 
.t  M'l  loin  happens  that  h,-  has  hi,n.s<.lf  a  seat  on  the  eon  mittee 

nouM    VMJJ  have  neither  tune  nor  inchnation  to  hst,.n      The 
"nmitt,..  ean  ainend  the  hiU  as  they  please    and  ahLou^.. 

t)/ss^^r^,r   .;'■"'•  '"■     •■  *'-''^-^'"^'  *"  '•"'^^"^  ^t  till  late  in 
m«  sission,  or  hy  not  r.'iK)rting  it  at  all 

l.ils'inTro<hT  "l'""'  "^'*'•'"'  "''*'^"  ni>'"t<-n-twentieths  of  th,. 
s       rod  n.Hl  m.vt  the.r  <|..uth.  u  ^leath  which  the  majority 

•     Ir  prm>o  X  "•\'"«^'-\'''  '"•"'  ^h"  '■••"»  ^»'J  th..  suhsta.M-e 

lut   conmuttei;  do   retujrt    fi.rti.,.-;*! i    .[      ,.  , 

'      '■■•    •^'•'^i    'inT    riou.'^t     I'an    of 
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courw  n>8ton'  tlir  hill,  wIm'ii  niKirhnl,  to  itM  oriKJnal  form. 
But.  ihm'  fXiMHliciits  ranly  sucwmhI,  for  few  aru  th«  im-amin-H 
which  cxciti'  suflicii'nt  iul»in'.st  to  iiiihicr  an  imimtinit  uiul 
ovfr-burih'iuil  jusscmhly  to  tukt-  widitioiml  work  u|xm  its  own 
shoulders  or  to  ovorruh'  the  (U'cision  of  u  roiiunittiT. 

Tho  ih'lilH'ratious  of  coininittiM's  an*  usually  wcn't.  Evi- 
«h'iu'i'  is  friHiuciitly  takfu  with  o|M'n  <l<H)rs,  hut  tlu-  lU'wspaiM'rs 
<l«)  iu)t  rt'iHjrt  it,  uiiK'ss  the  matt.T  «'X(it»'  puhlij-  iutvrrst ;  and 
rv«n  the  «lr(ision«  arriviHl  at  an*  often  notic***!  in  thi>  hriofest 
way.  It  is  out  of  order  to  ciujvass  the  pro('«'<>dinKs  of  a  com- 
mittee in  the  Hou8<'  until  they  have  Imh-u  fornwdly  reiwrted  to 
it  ;  and  the  re|K)rt  submitted  dtM-s  not  usually  state  how  the 
members  have  voted,  or  i-ontain  more  than  a  v«'ry  ;;urt  outlim; 
of  what  has  passinl.  No  member  speaking  in  the  House  is 
entithil  to  rev«al  anythiiiK  further. 

A  eonnnittee  have  technically  no  right  to  initiate  a  hill,  but 
as  they  can  either  tran.Nf«»rni  one  refernnl  to  them,  or,  if  none 
Inus  iH-en  n-ferred  which  toudn's  the  subject  they  si-ek  to  d«>al 
with,  can  pro<'ureone  to  Ik'  brought  in  and  referreil  to  them, 
their  connnand  of  their  own  province  is  unlKJundwI.     Hence 
the  character  of  all  the  measures  that  may  Uf  passed  or  even 
considered  by  the  Hou.s«'  u|H)n  a  particular  branch  of  legisla- 
tion deiM'iuls  on  the  comiK)sition  of  the  commitUH!  concermHl 
with  that  branch.     Some  committtH's,  such  jis  those  on  naval 
and  military  affairs,  aiul  those  on  the  exiH'iuliture  of  the  sev- 
eral departments,  deal   with    administration   rather  than  leg- 
islation.    They  may  summon  the  officials  of  tlu'  departments 
iH'fore  them,  and  interrogate  tlu>m  as  to  their  methods  and  con- 
duct.     Authority  they  have  none,  for  officials  are  resjwnsible 
only  to  their  chief,  the  Pn>sident.  who  may  refuse  to  allow  the 
ofhcial  to  apiM'ar;  hut  the  iK)wer  of  (luestioning  is  sufficient  to 
check  if  not  to  guide  the  action  of  a  department,  .since  im{H'ra- 
tive  statutes  inay  follow,  and  the  department,  sometimes  de- 
siring legislation  and  always  desiring  inonev,  has  strong  motives 
for  k«vping  on  go(.,|  terms  with  those  who  control   l<'gi.slati(.n 
and  the  purse.     It   is  through   the.se  coininittei's  chieflv  that 
the  e.xecutive  atui  legislative  branch<'s  of  government  touch  one 
another.     \ii  the  <  ,nfacf.  although  tlie  mo.st  im|)ortant  thing 
m  a  governineiit.  is  . ,  ,•  thing  which  the  nation  least  notices,  and 
lias  tlie  .scantiest  ni<';uis  of  watching. 
The  scrutiny  to  which  the  administrative  committees  subject 
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rKH-ulation.  for  HrK.du|  .o,n,„itt<."    f  t  .?•  S,       .'         "'"'''"  '"" 
unoarthH  dark  doinirs  whicf.  I.  wl  .         i         *    '''''''  '"nH'atcdly 

"»'l  ..s  takon  up  wlu-n  that  con.mi  t..  i      "  M    ,.  r"' 

On<'  hour  IS  allowed  to  th».  .iu..nl».r ul        i  •    r  '"■''•''■ 

"..■n  hav.  appoint,.,!  to  n,"  rt  H  ,'1  "'^  ^'"""'/""'"'ittn. 
this  hour,  but  allots  part  o  it  t  ,  otl  '  ''  T  ""  ^^■''"'"  "^ 
a.s  wdl  as  fnVn.ls    and  us,  .1     ,  "'<'"'Imts.  o,,,.on.nts 

vious  question.     T^^\^iuU  .       ;      ''"  '  •'  "'"^'"«  ''"'  '>••- 
l.-ay.s  .Inly  an  ho.^'l^f^        '^.^^  IX^   T'T'''  '""' 

wo  hours  out  of  th,.  whol.  t.-n  n.onths  of  (  ^m^t     , , .  tl  t     ' 

J.=;fiL/;-:l;::n;;:,il^:/;- 

«.v  during  ,)„.  i.„  six  da.vs  „f  ,r::i';,:;;  ''^  ■■  ""■•■""' «"•- 

tt  hot  are  «Ih.  nwilts  „f  tliis  s,-,i,.,i,  ■- 

II  (imtroys  tli|.  unity  of  tli,'.  11,,,,.,.  ..^  .,  i,.,,: ., ,     , 

Sm,-,.  tl„.  prartiral  „„rk  „f  «l,a,,i,,.|^.,.i'|,,'i'      if"  ■'"'''■ 

^:;ai:f::riro:.;;:t;^,S;''--^ 

^nai;^;j,:v;r-^:-:^;r;:;:;r;;-: 
L,fofti;:^;r;:=:;;r,r;;;::;tiro;ti:ir-:;t 

.It  the  iH'KinnuiK  of  v-.u-h  ( 'onLTrss      ll..„  . 

'  '■''''''>  'r(.iiiiij.;i>pc  iiK  >,.|,.,t  com- 
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mitUf,  to  get  together  what  woiiM  Im-  calhHl  in  England 
a  strong  connnittee,"  i.».  one  where  half  or  nion'  of  the 
menjlien*  are  exceptionally  capable.  The  <lefeet  is  not  su[>- 
plie<l  by  discussion  in  the  House,  for  there  is  no  time  for  such 
discussion. 

It  cranips  dehsite.  Every  fon-ign  ol)s«'rver  has  reinarkeil 
how  little  real  debate,  in  the  Eurofii-an  s<.ns«',  takes  place  in  i\w 
House  of  Representatives.  The  \ery  habit  of  debate,  the  ex- 
fK'ctation  of  debatf,  the  idea  that  debate  is  nenle*!,  have  van- 
ished, except  as  regards  (luestions  of  revenu<'  and  ex|)enditure 
l)ecaust>  the  centre  of  gravity  has  shifUnl  from  the  House  U, 
the  comtnitt(HM4. 

It  lessens  the  cohesion  and  harmony  of  legislation.  Each 
committee  goes  on  its  own  way  with  its  own  bills  just  aM 
though  It  were  legislating  for  one  planet  and  the  other  com- 
mittiH*  for  others.  Hence  a  want  of  iwlicv  and  method  in 
congressional  action.  Tli.  advance  is  haphazard;  the  part.s 
have  httle  relation  to  one  another  or  to  the  whole. 

It  gives  facilities  for  tlie  exerci.se  of  underhand  and  even 
corrupt    influence.     In  a  small  committ.v  the  voice  of  ea«'h 
memU-r  is  well  worth  s<'curing.  and  may  Ik>  Mcurwl  with  little 
danger  of  a  public  scan.lal.     The  press  cannot,  even  when  the 
doors  of  conmuttee  rooms  .stand  o|H'n,  reiK)rt  tin-  prom^lijigs 
of  sixty  iKKlies ;  th.-  eye  of  the  nation  cannot  follow  and  mark 
whatgoi's  on  within  them;  while  the  Hubs»H|uent  promnlings 
in  the  Hous«'  are  too  hurrie<l  to  \M-nnii  a  ripping  up  there  of 
suspicious  bargains  struck  in  the  purli.'us  of  the  Capitol,  and 
fulhlled  by  votes  given  in  a  committee.     I  do  not  think  that 
••orruption,  m  its  grosser    forms,  is  rife    at  Washington      It 
apfM'ars  chiefly  in  the  milder  form  of  reciprocal  jobbing  or  (jis 
It  is  called)  "log-rolling."     Hut  the  arrangements  <,f  the  com- 
mittw  system  have  prcxlun^l  and  sustain  the  cla.ss  of  profes- 
sional   lobbyists,"  i)er.soius  who  make  it  their  busim-ss  to  ".s,h." 
nieml)ers  and  procure,  by  fXTsuasion,  im|)ortunity.  or  the  use 
of  inducements,  the  passing  of  bills,  public  as  well  jis  private, 
which  involve  gain  to  their  |)romoters. 

It  reduces  n*siM>nsibility.     In  KnglamI    if  a  ba.l  Act  is  passeil 
or  a  good  bill  r.  .rfed.  the  blame  falls  primarily  uixm  the  ministry 

m  i)..wer  whos,.  conimand  of  the  maj(»ritv  would  hav lablnl 

tlieii.  to  ilefeat  it,  n.-xt  U|)on  the  party  which  sup|x*rted  the 
ministry,  then  u|)on  the  individual  members  who  an-  officially 
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Hut  in  thn  (^nit,H|  ^Itrlt'^^^ 

m..uH. ;  tho  .«it;i^':„:; .  ^"t  "r'^'r  -^  '^  ••-'- 

HiMyanian  of  noto   l,,,t    .     .:     i    . '^"    ^'"' •''»'""«"  i-Mxw- 

Kat..  it.  functions.      No     ^..^.l       ,    .  T^T  '"'1'''''"  '" ''"'"- 
J.arty.   Uh.«uh<.  thry  roul     not  'T  *"  ^''"  ''""""ant 

finclH  a  victim   ■u-l  ..v..rvi     i  '  'InpLwun'   rarrlv 

«• - -.  '.f  ii.:;.::;;:.'];;:;::;"  .;;i ,  ■:"';;,:';[:;:■■,  "- 

li|!-.(f.  r«Tv,.rsit.v.  ,.r  ,li,l„„„.«(v.     (Inl",.,'  ,  r   ■     ■,"'■'" 
I>™«ht  ,lulv  him,"  ■■"n»t,.,„,,„    „„,,    „„.  ,„„„„,, 

.r-«.n.,»„.i,h,.,„hhi„rha,i ,  ,1  '■""vi,.;;\:;r"''';'^ 

in  viow  of  tfi«.  au(li«.nc..  is  litfl,.  , .    •     V  '^'"*  '*''■"'*" 

H.-n..  r->p  ."'.:i;/  :\ ;;; :  ••;':•'  '"••"-^-"'■•'i"  .n..iis..io....i. 

->  thin.  thn,w.,  rSo.,-*;         ''?"'■  •  '"."'  ';',"'""''  ^-■-'-•-"".v  .s  s,.'r. ,.  i 
a  profound  ,lwtn.,t  of  fWrJ^  j^^^^^^       '  """'""•  "'"'   '"•'■'■^••'•-  'I-  whil- 

thoUKhtfui  book  moat  of  th,.  m„,J?i,T         u     L        "'   '  ""0"*""'"i'  (i'>r,r,„„„,i    ^ 
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to  be  so  grave  that  the  newspapers  ask  how  it  hapiwned  that 
they  wore  allowed  to  pass. 

The  country  of  course  suffers  from  the  want  of  the  light  and 
lea(hng  on  public  affairs  which  debates  in  Congress  ought  to 
supply.     But  this  is  more  fairly  chargeable  to  defects  of  the 
Hou.sc  which  the  committees  are  designed  to  mitigate  than  to 
the  committees  themselves.     The  time  which  the  committee 
work  leaves  for  the  sittings  of  the  House  is  long  enough  to  permit 
due  discussion  tlid  better  arrangements  exist  for  conducting  it 
It  throws  power  into  the  hands  of  the  chairmen  of  commit- 
tees especially,  of  course,  of  those  which  deal  with  finance  and 
with    great    material    interests.     They    l)ecome   practically    a 
second  set  of  ministers,  before  whom  the  departments  tremble 
and  who,  though  they  can  neither  appoint  nor  dismiss  a  post^ 
master  or  a  tide-waiter,  can  by  legislation  determine  the  policy 
of  the  branch  of  administration  which  they  oversee     This 
power  IS  not  necessarily  accompanied  by  responsibUity,  because 
It  IS  largely  exercised  in  secret. 

It  enables  the  House  to  deal  with  a  far  greater  number  of 
measures  and  subjects  than  could  otherwise  be  overtaken  •  and 
has  the  advantage  of  enabling  evidence  to  lie  taken  by  those 
whose  duty  it  is  to  re-shape  or  amend  a  bill.  It  replaces  the 
system  of  interrogating  ministers  in  the  House  which  prevails 
m  most  European  chambers ;  and  enables  the  working  of  the 
administrative  departments  to  be  minutely  scrutinized 

It  sots  the  members  of  the  House  to  work  for  which  their 
previous  training  has  fitted  them  much  better  than  for  either 
egislating  or  delating  "  in  the  grand  style."  They  are  shrewd 
keen  men  of  business,  apt  for  talk  in  committee,  less  apt  for 
wide  views  of  policy  and  elevated  discourse  in  an  assembly. 
1  he  committees  are  therefore  good  working  bodies,  but  bodies 
which  confirm  congr(>ssmen  in  the  intellectual  habits  they  l,ring 
with  them  instead  of  raising  thorn  to  the  higher  platform  of 
national  questions  and  interests. 

Summing  up,  we  may  say  that  under  this  system  the  House 
despatches  a  vast  amount  of  work  and  does  the  negative  part 
of  It,  the  killing  off  of  worthless  bills,  in  a  thorough  way. 
Were  tlie  committtM^s  alwlished  and  no  other  organization  sub- 
stituted  the  work  could  not  be  done.  But  much  of  it,  includ- 
ing most  of  the  private  bills,  ought  not  to  come  before  Congress 
at  ail ;   and  the  more  important  part  of  what  remains,  viz. 
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colour  and  texture  from  the  rest.  But  as  we  do  not  need  much 
legislation,  and  as  nearly  the  whole  field  of  ordinary  private  law 
lies  outside  the  province  of  Congress,  the  mischief  is  slighter 
than  you  Europeans  expect.  If  we  made  legislation  easier,  we 
might  have  too  much  of  it ;  and  in  trying  to  give  it  the  more 
definite  character  you  suggest,  we  might  make  it  too  bold  and 
sweeping.  Be  our  present  system  bad  or  good,  it  is  the  only 
system  possible  under  our  Constitution,  and  the  fact  that  it  was 
not  directly  created  by  that  instrument,  but  has  been  evolved 
by  the  experience  of  four  or  five  generations,  shows  how  st  ong 
must  be  the  tendencies  whose  natural  working  has  produced  it." 


5K 


NOTE   TO  CHAPTER  XV 

List  op  Standing  and  Select  Committees  of  the  House  in  the  Sixty- 
first  Congress,  Second  Session.     (Corrected  to  April,  1910.) 

On  Ways  and  Means  ;  Appropriations  ;  Judiciary  ;  Banking  and  Cur- 
rency ;  Coinage,  Weights  and  Measures  ;  Interstate  and  Foreign  Com- 
merce ;  Rivers  and  Harbours  ;  Merchant  Marine  and  Fisheries  ;  Agri- 
culture ;  Elections  (three  Committees)  ;  Foreign  Affairs ;  Military 
Affairs  ;  Naval  Affairs ;  Post  Office  and  Post  Roads  ;  Public  Lands  ; 
Indian  Affairs  ;  Territories  ;  Railways  and  Canals  ;  Manufactures  ; 
Mines  and  Mining;  Public  Buildings  and  Grounds;  Pacific  Rail- 
roads ;  Levees  rind  Improvements  of  the  Mississippi  River ;  Edu<'a- 
tion  ;  Labour  ;  Militia  ;  Patents  ;  Invalid  Pensions  ;  Pensions  ;  Claims  ; 
War  Claims ;  Private  Land  Claims  ;  District  of  Columbia  ;  Revision 
of  the  Laws ;  Expenditures  in  the  State  Department ;  Do.,  Treasury 
Department ;  Do.,  War  Department ;  D<i.,  Navy  Department ;  Do., 
Post  Office  Department ;  Do.,  Interior  Department ;  Do.,  Depart- 
ment of  Justice  ;  Do.,  Agriculture  ;  Do.,  Department  of  Commerce  and 
Labour  ;  Do.,  Public  Buildings  ;  Rules  ;  Accounts  ;  .Mileage  ;  Library  ; 
Printing;  Enrolled  Bills:  Select  Committees  —  Reform  in  the  Civil 
Service;  Election  of  President  and  Vice-President ;  Census;  Ventila- 
tion and  Acoustics  ;  Alcoholic  Liquor  Traffic  ;  Irrigation  of  Arid  I^ands  ; 
Immigration  and  Naturalization ;  Industrial  Arts  and  Expositions ; 
Disposition  of  Useless  Papers  in  the  Executive  Departments  (joint). 

The  conunittees  in  the  Sixty -secon<l   Congress  differed   very  little 
from  this  list. 
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CONGRESSIONAL   LEGISLATION 

Legislation  is  moro  specifically  and  exclusively  the  busi- 
ness of  Congress  than  it  is  the  business  of  governing  parlia- 
ments such  as  those  of  England,  France,  and  Italy.  We  must 
therefore,  in  ord?r  to  judge  of  the  excellence  of  Congress  as  a 
workmg  machine,  examine  the  quality  of  the  legislation  which 
it  turns  out. 

Acts  of  Congress  are  of  two  kinds,  public  and  private.  Pass- 
mg  by  private  acts  for  the  present,  though  they  occupy  a  large 
part  of  congressional  time,'  let  us  consider  public  acts.  These 
are  of  two  kinds,  those  which  deal  with  the  law  or  its  administra- 
tion, and  those  which  deal  with  finance,  that  is  to  say,  provide 
for  the  raismg  antl  application  of  revenue.  I  devote  this  chap- 
ter to  the  former  class,  and  the  next  to  the  latter. 

There  are  many  points  of  view  from  which  one  may  regard 
the  work  of  legislation.  I  suggest  a  few  only,  in  respect  of 
whK'h  the  excellence  of  the  ^\•ork  may  l*  tested  ;  and  propose 
to  ask :  What  security  do  the  legislative  methods  and  habits 
of  (  ongress  offer  for  the  attainment  of  the  following  desirable 
objects  ?  viz. :  — 

1.  The  e.xcellence  of  the  substance  of  a  bill,  i.e.  its  tendency 
to  improve  the  law  ami  promote  the  public  welfare. 

2.  The  excellence  of  the  forn.  of  a  bill,  i.e.  its  arrangement 
and  the  scientific  precision  of  its  language. 

3.  The  harmony  and  consistency  of  an  act  with  the  other 
acts  of  the  same  session. 

4.  The  due  examination  and  sifting  in  debate  of  a  bill. 

."5.  The  publicity  of  a  bill,  i.e.  the  bringing  it  to  the  know- 
ledge of  the  country  at  large,  so  that  public  opinion  mav  be  fully 
expresse(i  regarding  it. 

6.  The  honesty  and  courage  of  the  legislative  assembly  in 
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n>jiH'tiiin  Ji  l>ill,  Imwovor  likely  to  1m»  ijupuliir,  whicrh  tlirir  judn- 
inriit  (Us:ii)i»rnv»'s. 

7.  Tlu'  rt's|M)iisil)ilit.v  of  somr  jhthou  or  Inxly  of  jMrrsons  for 
(ho  rniu'tiiH'Hl  of  u  iiu'ii.svin>,  i.v.  ihv  fixing  on  tin'  rinht  shoiil- 
(lors  of  tlw  pniis«>  I  <r  jKissinK  u  k^mx^^'"'  l)laiiM!  for  passing  ubmi, 

act. 

The  oriticisnis  that  may  Ik*  jjiisscd  on  Amrrican  pra(!ti('« 
inuhT  tl««  pn>c«Mlin«  heads  will  ho  made  ch'anT  by  a  compari- 
son i)f  English  practice.  I^'t  us  therefon*  first  s<h'  how  English 
hills  and  acts  stand  the  tests  we  are  to  apply  to  th(!  work  of 
( 'ongress. 

In  England  public  bills  fall  into  two  classes,—  those  brought 
in  by  the  ministry  of  the  day  ua  n'sixmsible  advis<'rs  of  the 
sovereign,  and  those  l)rought  in  by  i)rivat<'  nu'inlKTS.  In  point 
of  law  and  in  ]H)int  of  form  there  is  no  difTen'nce  iK'twwn  thes«i 
classes.  Practically  then^  is  all  the  difference  in  the  world, 
Ixrause  a  govtTnment  bill  has  behind  it  the  responsibility  of 
tlie  ministry,  and  i)resumably  the  weight  of  the  majority  which 
kwps  the  ministry  in  ofiice.  The  ministry  dispose  of  more  than 
a  half  of  the  working  time  of  the  House,  and  have  therefore 
iiiuch  greater  facilities  for  pushing  forward  their  bills.  Nearly 
all  the  most  important  bills,  which  involve  large  political  issues, 
axv  government  bills,  so  that  the  hostik  critic  of  a  private  mcm- 
Ix'r's  liill  will  sometimes  argue  that  tlv;  House  ought  not  to  per- 
mit the  memlxT  to  proc«MMl  with  it,  because  it  is  too  large  for 
any  unofficial  hands.  This  premised,  we  may  proceed  to  the 
seven  iK)ints  above  mentioninl. 

1.  In  England,  as  the  mon>  important  bills  are  government 
bills,  tlieir  policy  is  sure  to  have  been  carefully  weighed.  The 
ministry  have  every  motive  for  caro,  l)ecause  the  fortunes  of  a 
first-class  bill  are  their  own  fortunes.  If  it  is  rejected,  they  fall. 
A  six'cially  difficult  l)ill  is  usually  framed  by  a  committee  of  the 
cabinet,  and  then  del)ated  l)y  the  cabinet  as  a  whole  before  it 
apwars  in  Parliament.  Minor  bills  are  settled  in  the  depart- 
ments by  the  i^arliainentary  head  with  his  staff  of  permanent 
officials. 

2.  In  England,  government  bills  are  prepared  by  the  official 
government  draftsmen,  tAvo  eminent  lawyers  with  several 
assistants,  who  const4tnte  an  office  for  this  purpose.  Private 
members  who  are  lawyers  often  draft  their  own  bills  ;  those 
who  are  not  generally  employ   a  barrister.    The  drafting  of 
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gov<!riiirMMit  bills  luis  ini))rovc(l  of  late  years,  and  tin-  faults  of 
form  still  observable  in  Jiritisii  Acts  are  ehieHy  due  to  amend- 
ments made  liurriedly  in  conunittee  of  the  whole  House. 

3.  T\w  harmony  of  on«;  {Government  hill  with  others  of  the 
same  session  is  s<M;ured  by  the  care  of  the  official  draftsmen,  as 
well  as  by  tlie  fact  that  all  einanatt!  from  one  and  the  sami! 
ministry.  No  such  safeguards  exist  in  the  case  of  private 
memljers'  bills,  but  it  is  of  course  the  duty  of  the  ministry  to 
watch  thes<^  legislative  essays,  and  get  Parliament  to  strike 
out  of  any  om;  of  th<'in  wliat<'V(>r  is  inconsistent  with  anotluT 
measure  passed  or  intended  to  1k'  i)assed  in  the  same  session. 

4.  Difficult  and  complicate<l  bills  which  raise  no  political 
controversy  ar<i  sometimes  referred  to  a  select  committii^  wliich 
goes  through  tliem  and  rej)orts  them  as  ameniled  to  tin;  IIous(>, 
They  are  after^vards  considered,  first  in  committee  of  the  Whole, 
and  then  by  the  House  on  the  stage  of  report  from  committed! 
of  the  Whole  to  the  House.  Such  bills  are  now  often  refern^d 
to  what  are  called  Grand  Committees,  i.e.  committees  of  at 
least  fifty  appointed  in  each  session  for  the  consideration  of 
particular  kinds  of  business,  discussion  in  which  rej)laces  tlu; 
discussion  in  committee  of  the  Whole.  Many  bills,  howevj-r, 
never  go  before  select  or  grand  committees.  While  measures 
which  excite  political  feeling  or  touch  any  powerful  interest 
(such  as  that  of  landowners  or  railroads  or  liquor-dealers)  arcj 
exhaustively  debated,  others  may  slip  through  unobservi'd. 
The  enormous  pressure  of  work  and  tlie  prolixity  with  which 
some  kinds  of  business  are  discussed,  involv(i  the  hurrying  other 
business  through  with  scant  consideration. 

5.  Except  in  the  case  of  discussions  at  unseasonable  hours, 
the  proceedings  of  Parliament  are  so  far  reported  in  th<^  h  ading 
newspapers  and  commented  on  by  them  that  bills,  even  those 
of  private  members,  generally  becomi;  known  to  those  whom 
they  may  concern.  There  is  usually  a  debat<!  on  the  s(;cond 
reading,  and  this  debate  attracts  notice. 

6.  A  government  bill  is,  by  the  law  of  its  being,  exi)os(d  to 
the  hostile  criticism  of  tlw;  ()i)p()siti()n,  who  have  an  interest 
in  discrediting  the  ministry  l)y  disfjaraging  their  work.  As  re- 
spects private  members'  bills,  it  is  the  imdouhted  duty  of  some 
minister  to  watch  them,  and  to  procure  their  amendment  or  re- 
jection if  he  finds  them  faulty.  This  duty  is  discharged  less 
faithfully  than  might  Ik;  wished,  but  perhaps  as  well  a.s  can  Ix; 
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ox{-.{^('1v(|  from  \v«  jik  liuiiitm  tmtun',  often  trniptnl  in  corn  iliidc, 
a  supporter  or  nn  "  interest"  liy  iillowinK  a  iiiciisure  to  k<>  throuRh 
which  ouRht  to  have  been  sto|)p<Ml. 

7.  Hesponsihility  for  everythiuK  done  in  the  IIous<?  rests 
U|M)n  th<'  ministry  of  the  day,  because  they  are  the  leaders  of 
the  majtrrity.  If  they  allow  a  private  memlHT  to  pass  a  had 
l)ill,if  they  stop  him  wlu-n  trying  to  pass  a  ^ood  hilL  they  are 
in  theory  no  less  culpal)le  than  if  they  pass  a  bad  l)ill  of  th<'ir 
own.  Accordingly,  when  the  second  n-adinji;  of  a  mejisun^  of 
conse<iuence  is  moved,  it  is  the  duty  of  sonu*  memlM>r  of  tho 
ministry  to  rise,  with  jis  little  delay  as  possil)le,  and  state 
whether  the  ministry  support  it,  or  oppos<^  it,  or  stand  neutral. 
Standing  neutral  is.  so  far  as  responsibility  to  the  country  gfK's, 
practically  the  same  thing  as  supporting.  The  Opposition, 
as  an  organized  body,  are  not  exjM'cti'd  to  express  their  opinion 
on  any  bills  except  tlios<>  of  high  political  im})ort.  Ne<'dle.ss  to 
say,  private  memln'rs  an»  also  held  .strictly  n'sponsible  for  the 
votes  they  give,  these  votes  being  all  n>corde(i  and  published 
next  morning.  Of  course  both  parties  claim  praise  or  receive 
blame  from  the  coimtry  in  resiXM-t  of  their  attitude  towards 
bills  of  moment,  and  wlien  a  session  has  produced  few  or  feijblo 
Acts  the  Opposition  charge  the  Ministry  with  sloth  or  incom- 
l>etence. 

The  rules  and  usages  I  hav(>  described  constitute  valuable 
aids  to  legislation,  and  the  quality  of  lOnglish  and  Scottish 
legislation,  take  it  all  and  all,  is  good  ;  that  is  to  .say,  the  .stat- 
utes are  such  as  jiublic  opinion  (whether  rightly  or  wrongly) 
demands,  and  are  well  drawn  for  the  p»iri)osi's  they  aim  at. 

Let  us  now  apply  the  same  test  to  the  l(>gislation  of  ('on- 
gn^ss.  What  follows  refers  primarily  to  the  House,  but  is  largely 
true  of  the  Senate,  Ix'cause  in  the  Senate  also  the  committees 
play  an  important  part. 

In  neither  House  of  Congress  are  there  any  government 
bills.  All  measures  are  l)rought  in  by  private  members  because 
all  memljers  are  private.  The  nearest  approach  to  the  govern- 
ment bill  of  England  is  one  brought  in  by  a  leading  member 
of  the  majority  in  pursuance  of  a  resolution  taken  in  the  con- 
gressional caucu-s  of  that  majority.  This  seldom  happens. 
One  must  therefore  compare  the  ordinary  congressional  bill 
with  the  English  jjrivate  member's  bill  rather  than  Avith  a  govern- 
ment measure,  and  expect  to  find  it  marked  by  the  faults  that 
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mark  the  foriiuT  class.  The  second  dUTtTcncc  is  that  whereas 
in  EiiKhmd  thc^  criticism  atul  ametKhnent  of  the  most  important 
hills  takes  place  in  committe<'  of  the  Whole,  and  of  otluT  public 
bills  in  one  of  thi'  lar^e  Standing  Committees  introduced  since 
IHKi,  in  the  Hou.se  of  Representatives  it  takes  place  in  a  small 
committe<;  of  twenty  memlxTs  or  less,  often  of  iseven.  In  the 
Senate  also  th«^  committees  do  most  of  the  work,  but  the  com- 
mitte<'  of  the  Whole  occasionally  debates  a  bill  pretty  fully. 

Pn'mising  these  dissimilarities,  I  go  to  the  seven  jjoints  before 
mentioned. 

1.  The  excellence  of  the  substance  of  a  bill  introduced  in 
Congress  dejM'nds  entirely  on  the  wisdom  and  care  of  its  in- 
troducer. He  may,  if  self-di.strustful,  take  counsel  with  his 
jiolitical  allies  resiK'cting  it.  Rut  there  is  no  security  for  its 
representing  any  opinion  or  knowledge  but  his  own.  It  may 
affect  the  management  of  an  executive  department,  but  the 
introducing  member  may  not  command  departmental  informa- 
tion, and  will,  if  the  bill  j)asses,  have  nothing  to  do  with  th«! 
carrying  out  of  its  provisions.  On  the  other  hand,  the  officials 
o  the  government  do  not  themselves  introduce  bills  though 
they  may  draft  them ;  and  when  they  find  a  congressman 
willing  to  bring  them  in,  must  leave  the  advocacy  and  conduct 
of  a  measure  largely  in  his  hands. 

2.  The  drafting  of  a  measure  depends  on  the  jiains  taken 
and  skill  exertetl  by  its  author.  Senate  bills  are  usually  well 
drafted  becau.se  many  s<'nators  are  exfM'rienced  lawyers : 
House  bills  are  often  crude  and  oI)scure.  There  ilovs  not  exist 
either  among  the  executive  de[)artinents  or  in  coiiMcctio!!  with 
Congress,  any  legal  office  charged  with  the  duty  of  pn'i)aring 
bills,  or  of  stH'ing  that  the  form  in  which  they  pass  is  technically 
satisfactory. 

•i.  The  only  .security  for  the  consistency  of  i  he  various  measures 
of  the  same  session  is  1o  be  found  in  the  fact  thai  tliose  which 
affect  the  same  matter  ought  to  l>e  referred  to  tlie  same  corn- 
mi  •.  However,  it  often  happens  that  there  are  two  or  nujre 
committees  who.se  spheres  of  jurisdiction  overlap,  so  that  of  two 
bills  handling  cognate  matters,  one  may  go  to  ("otntiiittce  A 
and  the  other  to  Committee  R.  Shoulil  different  views  of  i)olicy 
prevail  in  these  two  bodies,  they  may  report  to  the  House  bills 
containing  mutually  repugnant  i)rovisions.  There  is  nothing 
except  unusual  vigilance  on  the  part  of  some  memlH-r  interested, 
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to  pwvont  l)oth  hills  from  pii.sHinjr.  That  inisclii<'f  from  tluH 
cause  is  not  srrious  arises  from  the  fact  that  out  of  the  irMiltitiide 
of  bills  introduced,  f<'\v  are  n'jjorted  an<l  still  fewiT  iH'canie  law. 

4.  The  function  of  a  conunitte<'  of  either  Houst^  of  (  onRress 
extends  not  merely  to  the  sifting  and  amending  of  the  hills  refern'd 
to  it,  hut  to  practically  n'-drawing  them,  if  the  committiH'  desires 
any  legislation,  or  rejecting  them  hy  omitting  to  rejxjrt  them 
till  near  the  end  of  the  session  if  it  thinks  no  legislation  needed. 
Every  committer;  is  in  fact  a  small  hureau  of  legislation  for  the 
matters  lying  within  its  jurisdiction.  It  has  for  this  purpost; 
the  advantage  of  time,  of  the  right  to  take  evidence,  and  of  the 
fact  that  some  of  its  memi)ers  have  Ix'en  selected  from  their 
knowledge  of  or  interest  in  the  topics  it  has  to  deal  with.  On 
the  other  hand,  it  suffers  from  the  non-puhlication  of  its  de- 
hates,  and  from  the  tendency  of  all  small  and  secret  hodies  to 
intrigues  and  compromises,  comi)romises  in  which  general  j)rin- 
ciples  of  i)olicy  an^  sacrificed  to  personal  fcK'ling  or  selfish 
intei-est.  Bills  which  go  in  black  or  white  come  out  gray. 
T'  y  may  lost^  all  their  distinctive  colour;  or  they  may  l)e 
turned  into  a  medley  of  scarci^ly  consistcmt  provisions.  The 
member  who  has  introduced  a  bill  may  not  have  a  seat  on 
tue  committ<'e,  and  may  therefore  Ix'  unable  to  j)rotect  his 
offspring.  Other  memhors  of  the  House,  masters  of  the  sub- 
ject but  not  memlKTs  of  the  committ<>e,  can  only  be  heard 
as  witnesses.  Although  therefore  there  are  full  opi)ortuni- 
ties  for  the  discussion  of  the  bill  by  the  committee,  it  often 
emerges  in  an  unsatisfactory  form,  or  is  quietly  suppressed, 
because  then'  is  no  impetus  of  the  general  opinion  of  the  House 
or  ihv  public  to  push  it  through.  When  the  bill  counts  hack  to 
the  House  the  chairman  or  other  reiwrting  member  of  the  com- 
mittet*  generally  moves  the  previous  question,  after  which  no 
amendment  can  be  offered.  Debat<?  ceases  and  the  bill  is 
promi)tly  passed  or  lo.st.  In  the  Senate  there  is  a  better 
chance  of  discussion,  for  the  Senate,  having  more  time  and 
fewer  speakers,  can  n'vi«'W  to  some  real  purpose  the  fii^dings  of 
its  committees. 

5.  As  tlK'H'  is  no  debate  on  the  intro(|uction  or  on  the  s<'cond 
reading  of  a  bill,  the  pul)lic  is  not  necessarily  ajiprised  of  the 
measures  which  are  before  Congress.  An  important  measure 
is  of  course  watched  by  the  newspa{X'rs  and  so  Ixicomes  known  : 
minor  measuii's  go  unnoticed. 
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6.  The  K<'rn'ral  KCMxl-natuiT  of  AincricHns,  and  tli.-  trndrncv 
of  nn'tnlHTs  of  their  U'Ki.shiturcs  to  ohH^r  one  another  hy  doiriK 
n'eiprocal  kimxI  turns,  (h.siM)se  jx-opl,.  to  let  any  Mil  yo  throuuh 
whieh  (l(H's  not  injure  the  interest  of  a  party  or  of  a  jMTson 
Hiich  Kood-nature  counts  for  less  in  a  eoniniittee,  Ixrause  a  eoni- 
mittee  has  its  own  views  a-id  wives  effect  to  theni.  Hut  in  the 
House  tluTe  are  few  views,  thouKh  much  iiajjatience.  Tin- 
House  has  no  time  to  wei^h  the  merits  of  a  hill  reported  hack 
to  It.  MemlHTs  hav(^  never  lieard  it  debated.  Tiiey  know  no 
more  of  what  pa.s.sed  in  the  (ommitt<'e  than  tin-  n-port  t<'lls 
them.  If  the  measure  is  paipahly  opposed  to  their  party  tenets 
the  majority  \vill  reject  it  :  if  no  party  (piestion  arises  they 
usually  adopt  the  view  of  the  conunitte<\ 

7.  What  has  Ikh'u  said  aln'a<ly  will  hav<>  sliown  that  except 
as  regards  hills  of  great  importance,  or  din-ctlv  involving  party 
issues,  there  can  Ix'  little  effective  n«sponsil.ilitv  for  legislation. 
The  memlwr  who  brings  in  a  hill  is  not  resiionsihle,  because  the 
committee  generally  alters  his  bill.     The  committee  is  little 
observed  and  the  dc-tails  of  what  passed  within  th(>  four  walls 
of  Its  room  are  not  published.     The  great  parties  in  the  House 
are  but  faintly  responsible,  Ix'cause  their  leaders  an-  not  bound 
to  express  an  opinion,  and  a  vote  taken  on  a  non-partisan  bill  is 
seldom  a  strict  party  vote.     Individual  nu-mlMTs  ar(>  no  doubt 
responsible,  and  a  memlM«r  who  votes  against  a  iM)pular  meas- 
ure, one  for  instance  favoured  by  the  working  men,  will  suffiT 
for  it.>     But  the  responsibility  of  individuals,  most  of  them 
insignificant,  half  of  them  (h>stined  to  vanish,  like  snow-flak(>s 
m  a  river,  at  the  ne.xt  .-lection,  gives  little  securitv  to  the  iH"oi)le. 
The  Ix'st  defence  that  can  l)e  advanced  for  this  svst<'in  is  that 
It  has  Ix'en  naturally  evolved  as  a  means  of  avoiding  worse 
mi.schiefs.     It  is  really  a  i)lan  for  legislating  by  a  number  of 
commissions.     Each  commission,   receiving  suggestions  in  the 
shai)e  of  bills,  taking  evidence  ujxjn  them,  and  sifting  them  in 
debate,  frames  its  measures  and  lays  them  before  the  House  in 
a  shape  which  s<H>ms  designed  to  mak(>  am(«ndment  in  details 
m^dless,    while   leaving   the   general  policy  to   Ix;  accept(>d  or 
rejecteil  by  a  simple  vote  of  the  whole  body.     In   this  last 

■  The  member  who  has  t.iken  this  course  is  the  worse  off,  t)eeause  he  rarely 
has  an  opportunity  of  exr.hiininK  l.y  a  sp,  ..h  in  the  Hous..  l,is  .vason  f„r  his 
vote,  and  IS  therefore  liahh'  to  the  imputation  of  having  l)een  "trot  at"  bv 
capitaUsts. 
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rospoct  thfi  plan  may  be  comparod  with  that  of  t\w  Rornaiw 
<iiirinR  the  K«^pul)lic,  whos«'  RiTHTai  assembly  of  tho  peopln 
approved  or  disapproved  of  a  bill  as  a  whole,  without  iMJwer  of 
amendment,  a  plan  whieh  had  the  advantage  of  mukiiiK  laws 
clear  and  simple.  At  Rome,  however,  bills  could  Iniproposi'd 
only  by  a  magistrate  upon  his  ofUciui  resjKjnsibility  ;  tliey  were 
therefore  comparatively  few  and  sure  1o  Im*  carefully  drawn. 
The  memlxTs  of  Amc^rican  legislative  conunissions  have  > 
special  training,  no  official  exi^erience,  litth^  prais«^  or  blame  to 
look  for,  and  no  means  of  securing  that  the  overburdened  House 
will  ever  come  to  a  vot<!  on  their  proposals.  Then?  is  no  more 
agreement  Ixjtween  the  views  of  one  commission  and  another 
than  what  may  result  from  the  fact  that  the  majority  in  lx)th 
Iwlongs  to  the  same  party. 

Add  to  the  conditions  al)ove  described  the  fact  that  the 
House  in  its  few  months  .of  life  has  not  time  to  deal  with  oncv 
twentieth  of  the  many  thousand  bills  which  are  thrown  ui)on 
it,  that  it  therefore  drops  the  enormous  majority  unconsidered, 
though  some  of  the  best  may  be  in  this  majority,  and  passes 
most  of  thos(>  which  it  does  pass  by  a  suspension  of  the  rules 
which  leaves  everything  to  a  single  vot<','  and  th(?  marvel  comes 
to  be,  not  that  legislation  is  faulty,  but  that  an  intensely  practical 
people  tolerates  such  tiefective  machinery.  Some  reasons  may 
be  suggested  tending  to  explain  this  phenomenon. 

Legislation  is  a  difficult  business  in  all  free  countries,  and 
perhaps  more  diffi'-ult  the  mon>  free  the  country  is,  U'cause 
the  discordant  voices  are  more  numerous  and  less  under  con- 
trol. America  has  sometimes  sacrificed  practical  convenience 
to  her  dislike  to  authority. 

The  Americans  s  irpass  all  other  nations  in  their  power  of 
making  the  best  of  bad  conditions,  getting  tin?  largest  results 
out  of  scanty  materials  or  rough  methods.  Many  things  in 
that  country  work  better  than  they  ought  to  work,  so  to  speak, 
or  could  work  in  any  other  country,  In'cause  the  |X'ople  are 
shrewdly  alert  in  minimizing  sucli  mischiefs  as  arise  from  their 
o^vn  haste  or  heedlessness,  and  l)ecuuse  they  have  a  great 
capacity  for  self-help. 

Aware  that  they  possess  this  gift,  the  Americans  have  l)een 
content  to  leave  their  political  machinery  unreformed.     Persons 

•  This  can  be  done  by  a  two-thirds  vote  during  the  last  six  days  of  a  session 
and  on  the  first  and  third  Mondays  of  each  month. 
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who  i)ro|)ose  compn'hcuisivi'  rofornia  aro  susiwctiHl  an  tlicoristM 
or  faddists.  Tht'  imtiojml  iiiveiitivt'in'ss,  active  in  the  splierea 
of  nufhaiiics  and  nionej -making,  sj)end.s  little  of  its  force  on  the 
details  of  noveriunental  methods,  and  the  inten-st  in  nuiterial 
(h'V<'lopment  tends  to  diminish  the  interest  felt  in  ixjlitics. 
Nevertheless  a  certain  change  of  attitiule  is  evidenced  hy  the 
much  grt'iiter  attention  now  given  in  the  I'niviTsities  to  the 
teaching  of  the  principles  and  practice  of  government  and 
admini-stration. 

The  want  of  l-gisiation  on  topics  where  legislation  is  ne<>tl<(l 
breeds  f(>wer  evils  than  would  follow  in  countries  like  England 
or  France  wht'n;  Parliament  is  the  only  law-making  i)ody. 
The  powers  of  Congress  are  limited  to  comparatively  few 
subjects :  its  failures  are  suppos<d  sildom  to  touch  the  general 
well-bt>ing  of  the  people,  or  the  healthy  administration  of  the 
ordinary  law. 

The  faults  of  bills  passed  by  the  House  are  often  cured  by 
the  Senate,  where  discussion,  if  not  conducted  with  a  purer  puljlic 
spirit,  is  at  least  more  leisurely  and  thorou^!,]..  The  committee 
system  produces  in  that  body  also  some  of  the  same  flabbiness 
and  colourlessness  in  bills  passed.  Hut  the  blunde»-s,  whether 
in  substance  or  of  fonn,  of  the  one  chamber  an-  freciuently  cor- 
rected by  tin"  other,  ami  miiny  bud  bills  fail  owing  to  a  division 
of  opinion  between  the  Houses. 

The  Speaker  had  and  the  managing  committee  now  has, 
through  their  control  of  business  in  the  House,  what  practically 
amounts  to  a  veto  U|)on  bills;  and  not  a  few  thus  perish. 

The  President's  v<'to  kills  off  some  vicious  measures.  He 
does  not  trouble  himself  about  defects  of  form;  but  where  a 
bill  seems  to  him  opposed  to  sound  policy,  it  is  his  constitu- 
tional duty  to  disapprove  it,  and  to  throw  on  Congress  the 
responsibility  of  passing  it  "over  his  veto"  by  a  two-thirds 
vote.     A  good  President  I'ccepts  this  responsibility. 


I!] 

ir. 


%. 


1 1 


CHAPTER  XVII 


CONGRESSIONAL   FINANCE 


\4 

h    I 


Ml 


M 


Finance  is  a  sufficiently  distinct  and  important  department 
of  legislation  to  need  a  chapter  to  itself ;  nor  does  any  legisla- 
ture devote  so  large  a  proportion  of  its  time  as  dix's  Congress 
to  the  consideration  of  tiiiancial  bills.  These  are  of  two  kinds  : 
those  which  raise  revenue  by  taxation,  and  thos(>  which  direct 
the  application  of  th(!  public  funds  to  the  various  expenses  of 
the  government.  At  pn^sent  Congress  raises  all  the  revenue  it 
requires  by  indirect  taxation,'  and  chiefly  by  duties  of  customs 
and  excise ;  so  taxing  bills  are  practically  tariff  bills,  tlie  excise 
duties  being  comparatively  little  varied  from  year  to  year. 

The  method  of  passing  both  kinds  of  bills  is  unlike  that  of 
most  European  countries.  In  England,  with  which,  of  course, 
Am(>rica  can  be  most  easily  compared,  although  both  the 
levying  and  the  spending  of  money  ar;-  absolutely  under  the 
control  of  the  House  of  Commons,  the  House  of  Commons 
originates  no  proposal  for  either.  It  never  either  grants  money 
or  orders  the  raising  of  mon»>y  except  at  the  request  of  the 
Oown.  Once  a  year  the;  Chancellor  of  the  Exclu>quer  lays 
before  it,  together  with  a  full  statement  of  tlu'  revenue  and 
exp(n(liture  of  the  past  twelve  months,  (>stimat(>s  of  the  ex- 
pendituH!  for  the  coming  twelve  months,  and  suggestions  for 
the  means  of  meeting  that  expenditure  by  taxation  or  by  bor- 
rovying.  He  embodies  th(>se  suggestions  in  nvsolutions  on 
which,  when  the  House  has  accepted  them,  bills  are  grounded 
imposing  certain  taxes  or  authorizing  the  raising  of  a  loan. 
Tlie  House  may  of  course  am(>nd  th(>  bills  in  details,  but  no 
private  inenilier  ever  proposes  a  taxing  i)ill.  for  it  is  no  con- 
(!(>rn  of  any  one  except  the  ministry  to  fill  tlie  public  treasury.^ 

'  I)iirin«  til.'  Civil  War.  dir.'ct  taxes  woro  l.-vicd  (tl.c  |.r.)<>.....is  of  whifh 
h:i\r.  Uimvvir.  l,i ,  r,  -iiicc  r.lmi„.,|  t..  the  States)  ;  and  niaiiv  other  kinds  (f 
taxes  hi'sides  those  mentioned  in  the  t.'xt  have  l)een  imp.ised  at  .lilTerent  times. 

'()f  rourse  a  private  nieniher  may  carry  a  resolution  involvinK  additional 
exijenditure  ;    hut  even  this  is  at  variance  with  the  striet.T  constitutional  dop- 
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Tlic  estimates  prepared  by  the  several  administrative  depart- 
mcnts   (Army,   Navy,   Office  of  Works,   Foreign  Office  etc) 
and  revised  by  the  Treasury,  specify  the  items  of  proposed 
expenditure  with  much    particularity,  and  fill    three  or  more 
bulky  volumes,  which  are  delivered  to  every  member  of  the 
House.     These   estimates   are   debated   in   committee   of   the 
whole  House,  explanations  being  required  from  the  ministers 
wh(j  represent  the  Treasury  and  the  sev(Tal  departments,  and 
are  passed  m  a  long  succession  of  separate  votes.     M(>mbers 
may  propose  to  reduc(>  any  jjarticular  grants,  but  not  to  in- 
crcas(!  them ;    no  money  is  ever  voted  for  the  public  service 
except  that  which  the  Crown  has  asked  for  through  its  minis- 
ters    The  Crown  must  never  ask  for  more  than  it  actually 
needs,   and  hence  the  ministerial  proposals  for  taxation  are 
carefully  calculated  to  raise  just  so  much  money  as  will  easily 
cover  the  estimated  expenses  for  the  coming  year.     It  is  reck- 
oned almost  as  great  a  fault  in  the  finance  minister  if  he  has 
muHllessly  overtaxed  the  people,  as  if  he  has  so  undertaxed 
them  as  to  be  left  with  a  deficit.     If  at  the  end  of  a  year  a 
substantial  surplus  app(>ars,  the  taxation  for  next  year  is  re- 
duced m  proportion,  supposing  that  th<!  expenditure  remains 
the   same.     Every   credit   granted    by   Parliament   expires   of 
Itself  at  the  enu  of  the  financial  year. 

In  the  United  States  the  Secretary  of  the  Treasury  sends 
annually  to  Congrc^ss  a  report  containing  a  statement  of  the 
national  income  and  expenditure  and  of  the  condition  of  the 
public  debt,  tog(>ther  with  remarks  on  the  system  of  taxation 
and  suggestions  for  its  improvement.  He  also  sends  what  is 
called  his  Annual  Letter,  («nclosing  the  estimates,  framed  by 
the  various  departments,  of  the  sums  m-eded  for  the  public  ser- 
vices of  the  United  States  during  the  coming  year.'  So  far 
the  Secretary  is  like  a  European  finance  minister,  except  that 
he  communicates  with  the  chamber  on  paper  instead  of  mak- 
ing his  statement  and  proposals  orally.  But  here  the  resem- 
l)lance  stops.     Whatever  remains  in  the  way  of  financial  legis- 
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lation  is  done  by  Congress  and  its  committees,  the  President 
having  no  further  hand  in  the  maiter,'  though  he  may  send 
messages  pressing  Congress  to  vote  for  money  for  some  purpose 
which  he  deems  important. 

The  business  of  raising  money  belongs  to  one  committee 
only,  the  standing  committee  of  Ways  and  Means,  consisting 
of  nineteen  members.  Its  chairman  is  always  a  leading  man  in 
the  party  which  comn  inds  a  majority  in  the  House.  This 
committee  prepares  and  reports  to  the  House  the  bills  needed 
for  imposing  or  continuing  th(;  various  customs  duties,  excise 
duties,  etc.  The  report  of  the  Secretary  has  been  referred  by 
the  House  to  this  committee,  but  the  latter  does  not  necessarily 
base  its  bills  upon  or  in  any  way  regard  that  report.  Neither 
does  it  in  preparing  them  start  from  an  estimate  of  the  sums 
needed  to  support  the  public  service.  It  does  not,  because  it 
cannot :  for  it  does  not  know  what  grants  for  the  public  ser- 
vice will  be  proposed  by  the  spending  committees,  since  the 
estimates  submitted  in  the  Secretary's  letter  furnish  no  trust- 
worthy basis  for  a  guess.  It  does  not,  for  the  further  reason 
that  the  primary  object  of  customs  duties  has  for  many  years 
past  been  not  the  raising  of  revenue,  but  the  protection  of 
American  industries  by  subjecting  foreign  products  to  a  very 
hisli  tariff.  This  tariff  (further  raised  in  1890  antl  1897,  altered 
in  1909,  and  reduced  in  l<)l:i)  hrou^lit  in  an  incomt;  far  exceeding 
the  current  needs  of  the  government.  Two-thirds  of  the  war 
debt  having  been  paid  off,  the  fixed  charges  shrank  to  one- 
third  of  what  they  were  when  the  war  ended,  yet  this  tariff 
remained  with  few  modifications,  surpluses  constantly  accu- 
mulating in  the  national  treasury,  until  in  1890  a  Pension  Act 
was  passed  which  increased  expenditures  so  largely  as  almost 
to  absorb  even  the  growing  surplus.  The  committee  of  Ways 
and  Means  had  therefore  had  no  motive  for  adapting  taxation 
to  expenditure.  The  former  seemed  likely  to  be  always  in 
excess  while  the  protective  tariff  stood,  and  tin'  protective 
tariff  stood  for  commercial  or  political  rea.sons  unconnected 
with  national  finance.-  Of  recent  finance  it  would  be  difficult 
to  speak  without  entering  on  controversial  ground. 

'  Now  h'wviT  »li<'  Prt'siilfiit  h;us  rcccivi'd  by  .statiiti'  the  power  of  examin- 
ing thi'  cstiniatc's  and  MiakiiiK  ri'coinnictKlation.s  r.'KanliiiK  thcin. 

-  For  aloiiK  tinic'surplusi's  w.T.' («<>t  liil  iif  l>.v  payiMK  offdcl)!;  Iiut  whenfinan- 
oicrs  bctjaii  to  liold  tliat  a  certain  portion  of  th''  il'lit  uiiKht  to  be  kept  on  foot 
for  banking  and  eurrcufy  purposes,  nmeli  discussion  arose  us  to  how  the  accu- 
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When  the  revenuo  bills  como  to  be  (l(>batocl  in  rommittco  of 
the  whole  House  simiitir  caus"s  prevent  them  from  being  scru- 
tinized from  the  purely  financial  point  of  view.  D(-bate  turns 
on  those  items  of  the  tariff  which  involve  Rain  or  !  jss  to  influ- 
ential groups.  Little  inciuiry  is  made  as  to  the  amount  needed 
and  the  adaptation  of  the  bills  to  produce  that  amount  and  no 
more.  It  is  the  same  with  ways  and  means  bills  in  the  Sc  n- 
ate.  Conununieations  need  not  pass  b(>tween  the  committees 
of  either  House  and  the  Treasury.  The  person  most  respon- 
sible, the  person  who  most  nearly  corresponds  to  an  English 
Chancellor  of  the  Exchequer,  or  a  French  Minister  of  Finance, 
is  the  chairman  of  the  House  committee  of  Ways  and  Means. 
But  he  stands  in  no  official  relation  to  the  Treasury,  and  is 
not  required  to  exchange  a  word  or  a  lettir  with  its  staff. 
N(>ither,  of  course,  can  he  count  on  a  majority  in  the  House. 
Though  he  is  a  leading  man  he  is  not  a  leader,  i.e.  he  has  no 
claim  on  the  votes  of  his  oa\ti  party,  many  of  whom  may  disap- 
prove of  and  cause  the  defeat  of  his  proposals.  This  befell  in 
188G,  when  the  chairman  of  this  committee,  an  able  man,  and 
perhaps,  after  the  Speaker,  the  most  considerable  person  in 
the  Democratic  majority,  was  beaten  iu  his  attempt<-d  reform 
of  the  tariff. 

The  business  of  spending  money  used  to  belong  to  the  com- 
mittee on  Appropriations,  but  in  1883  a  new  committee,  that 
on  Rivers  and  Harbours,  received  a  large  field  of  expenditure ; 
and  in  1886  sundry  other  supply  bills  were  n  ferred  to  sun- 
dry standing  committees.  The  committee  on  appropriations 
Starts  from,  but  does  not  adopt,  the  estimates  s(>nt  in  by  the 
Secretary  of  the  Treasury,  for  th(>  appropriation  bills  it  pre- 
pares usually  make  large  and  oft«'n  reckless  reductions  in  these 
estimates.  The  Rivers  and  Harbours  committee  jiroposes 
grants  of  mon»'y  for  what  are  called  "internal  improvements," 
nominally  in  aid  of  navigation,  but  practically  in  order  to  turn 
a  stream  of  public  money  into  the  Stat(>  or  States  where  each 
"improvement"  is  to  be  cxecut(>d.     More  money  is  wasted  in 

mulatinn  balance  should  bo  disposed  of.  The  Pension  Art.  althouch  primarily 
intended  to  gratify  the  survivors  of  the  Northern  armies  in  the  Civil  \\  ar,  seems 
to  have  been  also  designed  to  so  dept.ti-  the  Tnusury  as  to  rrniovi-  <.tu-  rfaso- 
for  reducing  the  protective  tariff.  Since  then  pension  exix'nditure  has  in- 
creased, military  and  naval  expenditure  has  increased,  and  though  the  tariff 
has  been  raised'  and  revenue  from  customs  has  grown,  expenditure  has  some- 
times (as  for  instance  in  1909)  been  in  excess  of  revenue. 
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this  way  than  what  the  parsimony  of  tlic  appropriations  (com- 
mittee  can   save.     Each   of  the   other   standinj?   committees, 
including  the  committee  on  pensions,  a  source  of  infinite  waste,' 
proposes  grants  of  money,  not  knowing  nor  heeding  whi't  is 
being  propos(>d   by  other  committees,  and  guided  by  thv   »    - 
ecutive  no  further  than  the  members  choose.     All  the  expen- 
ditures recommendeii  must  be  m(>t  by  appropriation  l)ills,  l)ut 
into  their  propriety  the;  appropriations  conunittee  cannot  inquire. 
Every  revenue  bill  must,  of  course,  come  befon'  the  House ; 
and  the  House,  whatever  else  it  may  neglect,  never  negle(!ts  the 
discussion  of  taxation  and  money  grants.     These  are  discssed 
as  fully  as  the  pressure  of  work  permits,  ami  are  often  add(>d 
to  by  the  insertion  of  fresh  items,  which  members  interested 
in  getting  money  voted  for  a  particular  purpose  or  locality 
suggest.     These  bills  then  go  to  the  Senate,  which  forthwith 
refers   them   to   its   committees.     The   Senate   committw;   on 
finance  deals  with  the  revenue-raising  l)ills ;   the  conunittee  on 
appropriations  with  supply  bills.     Both  sets  then  come  before 
the  wh-'e  Senate.     Although  it  cannot  initiate  revenue-raising 
bills.  \'.-    enate  long  ago  made  good  its  claim  to  amend  appro- 
priation uills,  and  does  so  freely,  atlding  items  and  often  raising 
the  total  of  the  grants.     When  the  bills  go  back  to  the  Hous<', 
the  House  usually  rejects  the  amendments ;  the  Senate  adheres 
to  them,  and  a  Conference  conunittee  is  appointed,  usually  con- 
sisting of  three  senators  and  three  members  of  the  House,  by 
which  a  compromise  is  settled,  hastily  and  in  secret,  and  accepted, 
generally  in  the  last  days  of  the  session,  by  a  hard-pressed  but 
reluctant  House.     Even  as  enlarged  by  this  committee,  the 
supply  voted  is  often  found  inadequate,  so  a  Deficiency  bill  is 
introduced  in  the  following      ;3ion,  including  a  second  series  of 
grants  to  the  departmen 

The  European  reader  nill  ask  how  all  this  is  or  can  be  done 
by  Congress  without  frequent  communication  from  cr  to  Ww, 
executive  government.  There  are  such  communications,  for 
the  ministers,  anxious  to  secure  appropriations  adequate  for 
their  respective  departments,  talk  to  th:>  chairmen  and  appear 

'  The  annual  expenditure  on  pensions  was  in  1SS7,  $75,000,000  (£15,000,000). 
Under  the  statute  of  1.S90,  it  had  risen  in  1S91  to  SI 42,002,818,  with  904,762 
pensioners  on  the  roll,  39  years  after  the  end  of  the  War  of  Secession.  In 
1912.  43  years  after  the  war.  it  stood  at  $152,986,433.  The  total  amount  ex- 
pended in  pensions  for  service  in  the  Northern  armies  durine  the  War  of  Se- 
cession alone  had,  in  1908,  reached  $3,533,593,025  (about  £707,000.000). 


CHAP.    XVII 


OONr.RESSrONAL  FINANCE 


181 


before  th(«  conimittci's  to  give;  ovidonc-  as  to  departmental 
ikhhLs.  But  CoiiKress  does  not  look  to  them  for  guidance  as  in 
th(!  early  days  it  looked  to  Hamilton  and  Gallatin.  If  the 
H*)use  cuts  down  their  estimates  they  turn  to  the  Senate  and 
Ix'K  it  to  restore  the  omitted  items ;  if  the  Senate  fail  them, 
the  only  resource  left  is  a  Deficiency  bill  in  the  next  session.' 
If  one  department  is  so  starved  as  to  b{>  unable  to  do  its  work, 
while  another  obtains  lavish  grants  which  invite  jobbery  or 
wa.ste,  it  is  the  committees,  not  the  executive,  whom  the  people 
ought  to  l)!ame.  If,  by  a  system  of  log-rolling,  vast  sums  are 
wasted  upon  us:'less  public;  works,  no  minister  has  any  oppor- 
tunity to  interfcTc,  any  right  to  protest.  A  minister  cannot,  as 
m  England,  bring  Congress  to  reason  by  a  threat  of  resignation, 
for  it  would  make  no  difference  to  Congnss  if  the  whole  cabinet 
were  to  resign,  unless  of  cour.se  the  congres.smen  most  con- 
spicucjusly  concerned  should  be  so  palpably  in  fault  that  the 
]>(>ople  could  be  rou.sed  to  vigorous  disapproval. 

What  has  been  h(!re  stattnl  may  be  summarized  as  follows : 

Then;  is  practically  no  connection  between  the  policy  of 
revenue  raising  and  th<;  i)olicy  of  revenue  spending,  for  these 
are  left  to  different  conmiittees  who.se  views  may  be  opposed, 
and  the  majority  in  the  Hous(>  has  no  recognized  leaders  to 
r?mark  th(>  discrepancies  or  make  one  or  other  view  prevail. 
In  the  Forty-ninth  Congress  a  strong  free-trader  was  chairman 
of  th(>  tax-proposing  committee;  on  Ways  and  Means,  while  a 
strong  protiH'tionist  was  chairman  of  the  sp<'nding  committee; 
on  Appropriations. 

There  is  no  relation  between  the  amount  proposed  to  be 
sp(!nt  in  any  one  year,  and  the  amount  proposed  to  be  raised. 
Hut  for  the  fact  that  the  higli  tariff  has  usually  though  not 
always  producetl  a  large  annual  surplus,  financial  breakdowns 
might  hav(>  been  frequent  and  serious. 

The  knowledge'  and  experience  of  th«;  permanent  officials 
either  as  regards  the  productivity  of  taxes,  and  the  incidental 
benefits  or  losses  attending  their  collection,  or  as  regarels  the 
nature  of  various  kinds  of  expenditure  and  their  comparative 
utility,  can  be  turned  to  account  only  by  interrogating  these 
officials  before  the  eon.unittees.  Tlieir  views  are  not  stated  in 
the  House  by  a  parliamentary  chief,  nor  tested  in  debate  by  argu- 
ments addressed  to  him  which  he  must  there  and  th.  a  answer. 

Little  check  exLsts  on  the  tendency  of  members  to  deplete 
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ilio  public  treasury  l)y  s;'curing  Krauts  for  their  fricutls  or  coii- 
stitucuts,  or  by  jiuttiug  through  fiuauciul  jobs  for  which  they 
are  to  receive  some  private  consideration.  If  either  the  major- 
ity of  tlio  committee  on  Appropriations  or  the  House  itself 
suspects  a  job,  the  grant  proposed  may  be  rejected.  Hut  it  is 
the  duty  of  no  one  in  particular  to  scent  out  a  job,  and  to  de- 
feat it  by  public  (>xposure. 

The  natioii  is  sometimes  puzzled  by  a  financial  poli(;y  varying 
^rom  year  to  y»'ar,  and  controlled  by  no  n'spon-sible  leaders,  an<l 
it  feels  less  interest  than  it  ought  in  congressional  di.scus.sions, 
nor  has  it  confidence  in  Congress.' 

The  result  on  the  national  finance  is  unfortunate.  A  thought- 
ful American  publicist  n^marks,  "So  long  as  the  debit  side 
of  the  national  account  is  managed  i)y  one  set  of  men,  and 
the  credit  side  by  another  .si't,  both  s;'ts  working  separately 
and  in  secret  wthout  public  responsibility,  and  without  inter- 
vention on  the  part  of  the  executive  official  who  is  nominally 
r(>s))onsible  ;  so  long  as  these  sets,  being  compostnl  largely  of 
new  men  every  two  years,  giv(>  no  attention  to  business  except 
when  Congress  is  in  session,  and  thus  spend  in  preparing  plans 
the  whole  time  which  ought  to  be  ^pent  in  public  discussion  of 
l)lans  already  matured,  so  that  an  immen.se  budget  is  ru.shed 
through  Avithout  discu.ssion  in  a  week  or  ten  days  —  just  so 
long  the  financ(>s  will  go  from  bad  to  worse,  no  matter  by  what 
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'"The  noteworthy  ftict  that  fvcn  the  most  thoroujih  dohatcs  in  Tonttrfss 
fail  to  awakiii  anv  ncnuitic  or  active  interest  in  thi>  mini!-'  of  the  people  h^.^ 
hail  its  most  strii<iiij;  ilhistratiotis  in  the  course  of  our  finaii'lal  h-irfslatioii.  for 
thouKh  tile  discussions  which  have  taken  place  in  Coneress  upon  financial 
nuestions  have  been  so  fr  luei.t,  so  protrai'ti'd,  and  so  thorouuh.  enBrossinij 
a  larne  part  of  t!ie  time  of  th.  *Iouse  on  their  every  recurrence,  thi-y  seem  in 
almost  every  instance  to  have  madi'  scarcely  any  impression  \ipon  the  pul)lii' 
mind.  The  ("oinaKc  .\ct  of  1S7.'{.  Iiy  whicli  silver  was  demonetized,  had  lieeii 
Ix'fore  t!ie  country  many  years  ere  it  reached  aiioption.  liavinK  l)een  time  and 
a«ai:i  consideieil  hy  cominittees  of  ( 'otiiiress.  time  and  ai::iin  printed  and  dis- 
cussal in  one  shape  or  another,  and  havinu  finally  gained  aceeptanci'  appar- 
ently l>.\  slieer  persist'U -i-  and  importunity.  The  Resumiition  Act  of  l.s7.">,  too, 
had  had  a  liki"  i;ire<r  of  repeated  considerations  hy  committees,  repeate.l 
printiujjs  and  a  full  dis<'ussion  hy  Congress,  and  yet  wIk'U  tlie  Hlaml  ."iilver 
Hill  of  In7!n  w;us  on  it-  •.  -n-  through  the  mills  of  leifij'lation.  some  of  the  most 
prominent  newspape,  ,  of  the  country  deilared  with  confidence  that  the  Re- 
sumption .\ct  had  U'cn  passed  inconsiili'rately  and  in  haste:  an<l  several  niem- 
bels  ol  (  Diiuiess  iiad  [rrevioilsly  compiained  tliat  tile  demonetization  scheme 
of  1S7;5  had  been  pushed  surreptitiously  throuch  the  courses  of  its  pas.«aKe, 
Contjress  haviuij  In-en  tricked  into  ai'i-eptitiK  it,  doinu  it  scarcely  knew  what." 
"  -  Woodrow  Wilson.  ('ni,,/r,s.-ii,i,iiil  Gunrnn  .-tit.  p.  US.  This  remark,  how- 
ever, would  not  apply  to  the  tariff  debates  of  IMJU,  I'JU'.),  and  I'Jia. 
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luuiif  you  cjill  the  piirty  in  power.  No  otlnr  iialion  on  cirtli 
atti'inpts  such  u  thinn,  or  could  attempt  it  williout  soon  coniiiif; 
to  gri«'f,  our  salvation  th  "s  far  consisting  in  an  enormous  in- 
come." 

It  may  be  replied  to  this  criticism  that  tlie  enormous  in- 
come, adde<l  to  the  fact  that  tlie  tariff  is  imposed  for  protection 
rather  than  for  revenue,  is  not  only  tlie  salvatirm  of  the  Tnitcd 
States  (Irvt-rnment  under  the  presi  nt  system,  hut  also  tlir' 
cause  of  that  system.  \Ver(>  the  tarilT  framed  wit}/  a  view  to 
revenue  only,  no  hifiher  taxes  would  I)e  imposed  than  the 
public  service  nquired,  and  a  better  method  of  balancing  the 
public  accounts  would  follow.  America  is  tlie  only  country  in 
the  world  whose  difficulty  has  mostly  been  not  tr)  raise  nxjiiey 
but  to  spend  it.'  But  it  is  equally  true  that  Congress  is  ron- 
tracting  lax  habits,  and  ought  to  change  them. 

How  comes  it,  if  all  this  1k'  true,  that  tlK>  finances  of  Anieri»-a 
have  l)0.'n  so  flourishing,  and  in  particular  that  the  Civil  ^\'ar 
debt  was  paid  off  with  such  regvilarity  and  sjM'ed  that  the  total 
public  debt  of  .?3, 000,000,000  ( C()00.6()0,(MK))  in  ISO.')  had  sunk 
in  1890  to  SI, 000,000,000  (£200.000,000)  ?  Does  not  so  l)riiiiant 
a  result  speak  of  a  continuously  wis<'  and  skilful  manageinent 
of  the  national  revenue  ? 

The  swift  reduction  of  the  flebt  s.-ems  to  hav«'  iK'en  due  to  th».' 
following  causes  :  — 

To  the  prosiK'rity  of  the  country  which,  witli  one  inferval  of 
trade  depression,  had  for  twenty-five  \c;irs  Iw-en  df-vejofting  itv 
amazing  natural  resources  so  fast  as  to  produce  an  amount  of 
wealth  which  was  not  only  greater.  l»ut  f)robal>ly  more  wid<  ly  dif- 
fused through  the  pojjulat  ion,  than  in  any  other  part  of  the  world.-' 

To  the  spending  habits  of  the  jM'opie.  who  allow  tliem-<lv<  - 
luxuries  such  as  the  masses  :'v''<>x  in  no  (jtluT  couiitrv,  and 


hor  twnnty-richt  yrars  iiii  to  Ism',  thiT''  li.i'l  tj'  "ii  ^iir| 
of  $2,344.(K»(1  in  ls71.  the  larircst  of  sil.")..'>l.!.ii(,(i  in  ls>.'.  ' 
yar  prifiinir 'I'lth  .luuc.  IVtO.  was  mIioiiI  St  t,(inil,<liin  'I  In  n-.- 
iiloiio  wfTP  ercittcr  l).v  at)out  .*ts,(lon.(i(Mi  ir,  \^'»)  tlian  ifi 
rcvcnuo  of  thi'  year  <iiiliiiii  .Ihw  :{().  l^UJ.  ui-  >  l.'.'.,0On.lWi(l 
pi'Tidituro  $41.">.(XM).()(M).  the  receipt-  frotri  -  u-tMiri-  iilii  -  li.i 
•tie  exprnMit'ir",  pspn'-inSty  "ii  [:.--;-i--'!-,  !^;\l'^;^  |:i;n---!  ! 
era!  r)ther  years  siii'^e.  ttiere  were  .li  ficit-. 

'In  UH)7  the  total  reveuU''  of  ttie  N.itionai  '  Ion  erniiien 
was  $s4f).725.340,  and  in  1!H2.  $<MJ.\H'>:S4n  \'\\-  total  . 
I'.tllT,  .'<7t)-'.4NH,75;j,  and  in  1!»1J.  S'.H'.."),-'7:i,t)7^.  'I'Im  total  p- 
ing  det)t  utijuti  in  I'.MJs  at  .'S'.tt)'{.77tj,77(). 
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therefore  pay  more  than  any  other  people  in  the  way  of  indirect 
taxation.  The  fact  that  Federal  revenue  is  mostly  raised  by 
customs  and  excis<«  mak«»s  the  jwople  far  less  sensibh-  of  the 
pressure  of  taxation  than  they  would  he  did  th«'y  pay  directly. 

To  the  absence,  dowTi  till  18!M),  of  the  military  and  naval 
charges  which  press  so  heavily  on  European  states. 

To  the  maintenance  of  an  exceedinnly  high  tariff  at  the 
instance  of  interestixl  persons  who  luive  obtained  th<«  public; 
ear  and  can  influence  ConRress.  It  was  tlu'  acceptance  of  the 
policy  of  Protection,  rather  than  any  deliberatif  conviction 
that  the  debt  ought  to  Iw  paid  off,  that  caused  the  continuance 
of  a  tariff  whose  huge  and  constant  surplu8<'s  enable<l  the  debt 
to  be  reduced. 

Europeans,  admiring  and  envying  the  rapidity  with  which 
the  Civil  War  debt  was  reducefl  were  in  those  years  disposed  to 
credit  the  Americaas  with  brilliant  financial  skill.  That,  however, 
which  was  really  admirable  in  the  conduct  of  the  American 
people  was  not  their  judgment  in  selecting  particular  methods 
for  raising  money,  but  their  readiness  to  submit  during  and  im- 
mediately after  the  war  to  unprecedentedly  heavy  taxation. 
The  interests  (real  or  supposed)  of  the  manufacturing  clas.ses 
have  cau.sed  the  maintenance  of  the  tariff  then  imposed  ;  nature, 
by  giving  the  people  a  spending  power  which  rendered  the 
tariff  marvellously  productive,  did  the  rest. 

Under  the  .system  of  congressional  finance  here  described 
America  wastes  millions  annually.  But  her  wealth  is  so  great, 
her  revenue  so  ela.stic,  that  she  is  not  .sensible  of  the  loss.  She 
has  the  glorious  privilege  of  youth,  the  privilege  of  committing 
errors  without  suffering  from  their  consequences. 
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Thk  cn'ation  l»y  ilw  ("onstitution  of  1789  of  two  chamlMTs  in 
the  United  States,  in  piiicc  of  the  one  i-hanihor  whicli  «'xi.stc(l 
under  the  ( 'onfederution,  has  heen  usiiaily  ascribed  by  Euro- 
IM'ans  to  mere  imitation  of  Kii^land  :  and  one  learned  writer 
go(>s  so  far  as  to  sunK<'st  that  if  lOngland  had  |)ossessed  thre<! 
ehainlHTs,  like  the  States  (ieneral  of  France,  or  four,  like  the 
Diet  of  Swed<'n,  a  crop  of  three-chanihered  or  four-chaniU'red 
legislatures  would,  in  ol)edi<'nce  to  the  exani[)h'  of  ha|)py  and 
successful  Kn^land,  have  sjjruns  up  over  the  world.  There 
were,  however,  In'tter  n'asons  than  deference  to  English  pwc- 
edcnts  to  justify  the  division  of  Conjin-ss  into  two  houses  and 
no  more  ;  an<l  so  many  indubitable  instances  of  such  a  defer- 
ence may  !«•  quoted  that  there  is  no  need  to  hunt  for  otln-rs. 
Not  to  dwell  ujion  th(^  fact  that  there  were  two  chambers  in 
all  but  two  '  of  the  thirteen  original  States,  th<'  Convention  of 
1787  had  two  solid  motives  for  fixing  on  tliis  numlwr,  a  motive 
of  principle  and  theory,  a  inotive  of  immediate  expediency. 

The  chief  advantajie  of  dividing  a  legislature  into  two  branches 
is  that  the  one  may  check  the  haste  and  correct  the  mistakes 
of  the  other.  This  advantage  is  purchased  at  the  j)rice  of  som(! 
delay,  and  of  th(>  weakness  which  results  from  a  splitting  up 
of  authority.  If  a  legislature  l)e  constituted  of  three  or  more 
branches,  the  acb'antage  is  scarcely  increased,  the  delay  and 
weakness  are  innnensely  aggravated.  Two  chambers  can  1k' 
made  to  work  together  in  a  way  almost  impo.ssible  to  more  than 
two.  As  the  |)roverb  says,  "Two's  company,  three's  none." 
If  there  be  thnr  diamlx'rs,  two  are  sure  to  intrigue  and  likely 
to  combine  against  tlie  third.  The  (hfficulties  of  carrying  a 
measure    without    sacrificing   its   unity  of   princii)le,   of   fixing 

'  IViin.sylviitiia  ami  (Ii'Drjiia;  the  former  <if  which  .nldcii  a  S(iiat<'  in  17W 
the  lattor  in  17'.M).     Sec  /««/,  Chapdr  XL.  on  State  Li'nislatiiri's. 
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rrsponsihility.  (.f  rtccurinR  tho  watcliful  attention  of  th..  public 
s<Tious  with  two  chunihcrs,  l)ocom('s  enormous  with  thror  or 
more. 

To  these  considerations  tliere  was  mlcled  the  r)ra(ti(al 
Rround  that  the  division  of  (VniRress  into  two  houses  supplied 
a  means  of  settling  the  <lispute  whi<h  raKe,l  l.,.tween  the  snuill 
and  the  large  States.  The  latter  contended  for  a  n>pres..nta- 
tion  of  the  States  in  ('ongress  proportioned  to  their  respective 
populations,  the  former  for  their  equal  representation  an  sr.v- 
oreiRn  commonwealths.  Both  were  satisfied  hv  the  plan  which 
created  two  chambers,  in  one  of  which  the  former  principle,  in 
the  other  of  which  the  latter  princij)le,  was  recognized.  The 
country  remained  a  federation  in  resixn-t  of  the  S(>nate  it  became 
a  nation  in  respect  of  the  House:  there  was  no  occasion  for  a 
third  chamber. 

The  respective  characters  of  the  two  fwlies  are  wholly  un- 
like  those  of  the  so-called  upper  and  lower  chambers  of  Europe 
In  Kuro,M<  there  is  always  a  diff(>renc<.  of  political  complexion 
generally  resting  on  a  difference  in  personal  composition      There 
the  upper  chamber  represents  the  aristocracv  of  thf>  c.xmtrv 
or  the  men  of  wealth,  or  the  high  officials,  or  tlie  influence  of  the 
(rowii  ami  Court;    while  the  lower  chamber  represents  the 
multitude.     Between  the  Senate  and  the   House  there  is  no 
such  differen.-e.     Both  e<iually  represent  the  people,  the  whole 
|>cople   and  lu.thing  but  the  ptx)ple.     The  individual  members 
come  from  the  same  .-lasses  of  the    .oniniunitv :    though    in 
t  le  Senate  as  It  has  more  rich  men  (in  proportion  to  numbers) 
than  hus  the  House,  th.«  influence  .)f  ,-aF)ital  has  latter! v  been 
more  marke<l.     Both   have   been   formed   bv  the  same"  social 
mHuences;    and  the  social  pretensions  of  a  senator  expire  with 
Ins   term   of  office.      Both   are   posscsscl    by   the   same   i.leas 
g.)verned  by  the  same  sentiments,  c,,uallv  cons.-ious  of  their 
depi-iulemv  on  public  opinion.     The  or,.-  has  nev.«r  b....n.  iik.- 

r  f^l       ■^?''';  "'"  ^''>"""<^'"^-  --^  POF>uUir  f>et.  th.>  other  n,>v.T. 
like  the  Knghsh  House  of  Lords,  a  popular  bugfu-ar. 

U  hat  IS  p,.rliaps  strang.T.  th.>  two  bran<-h.«s  of  Congress  have 
not  exhibited  that  .-ontra-st  ..f  f.-eling  and  poli.-v  which  might 
}u.  cxpccud  from  the  different  m.-lluuis  bv  which  thev  are 
chosen.  In  the  Hous..  the  larg,.  States  ar.<  pr.>doniinant :  ten  out 
o  forty-eight  (less  than  one-fourth)  n-turn  an  absolute  majoritv 
ot    the   44.3   n.presentatives.     In   the  Senate   these  same   ten 
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Sfjitcs  huv«'  only  twruty  mniilHTs  out  of  ninety-six,  N'ss  than 
a  fourth  of  tin  whole.  In  other  words,  thes*-  ten  States  are  more 
than  HixtM'n  tiin«'s  as  iM)\verful  in  the  Hous<'  as  they  are  in  the 
S««nat<>.  Hut  as  the  House  luis  iM'ver  Ix-f-n  the  or^an  of  the  lar^e 
States,  nor  prone  to  art  in  their  int<'rest,  so  neither  has  the 
Senate  Imm'u  the  stronKh(»l(l  of  the  small  States,  for  American 
politics  have  never  turned  upon  an  antaKonism  Ixtween  these 
two  sets  of  comiiiouwealths.  Qu<'stions  relating  to  States' 
rights  and  the  ureater  or  less  extension  of  the  powers  of  the 
national  government  have  ])layed  a  leading  i)art  in  the  hist<jry 
of  the  Union.  Hut  althouKh  small  States  minht  \h'  Hupjxj.sell 
to  Im'  siMTially  zealous  for  States'  riKhts,  the  tendency  t<j  ujjhold 
them  hjis  l)e<«n  no  stronger  in  the  Senate  than  in  the  House. 
In  one  phase  of  the  .slavery  struKfih'  the  Si-nate  haF)|)ened  to 
\x'  under  the  control  of  the  slaveholders  while  the  Hciuse  was  not  ; 
and  then  of  courst;  the  Senate  championed  the  sovereignty  of 
the  States.  But  this  attitude  was  purely  accidental,  and  di-  u)- 
peared  with  its  transitory  cau.se. 

The  real  differences  between  the  two  bodies  are  due  U.  ae 
smaller  size  of  the  Senate,  and  the  conseciuent  greater  facilities 
for  debate,  to  the  somewhat  .superior  capacity  of  its  memlxTs, 
to  the  habits  which  its  executive  *"  uictions  form  in  iniUvidual 
senators,  and  have  formed  in  the  wiioh-  body. 

In  Europe,  where  the  ([uestion  as  to  the  utility  of  second 
chamb<'rs  is  actively  canva.sse<l,  two  objecti<nis  are  made  to 
them,  one  that  they  dej)lete  the  first  or  popular  cliamlx'r  of 
able  men.  tlie  other  that  they  induce  deadlocks  and  consetjuent 
stoppage  of  the  wIuh'Is  of  government.  On  b<j*h  arguments 
light  may  be  exjjected  from  American  ex'ix'rience. 

Although  the  Senate  does  draw  off  from  the  H(juse  .•iiaiiy  of 
its  ablest  men,  it  is  not  clear,  paradoxical  as  the  oh>ervatiun 
may  appear,  that  th<'  House  would  Ik-  mucli  the  better  f<jr  re- 
taining those  men.  The  faults  of  the  Hou.se  are  mainly  due, 
not  to  want  of  talent  among  individuals,  but  to  it>  defective 
methods,  antl  especially  to  the  ab.sence'  of  leadershij).  Tlie.^e 
are  faults  which  the  addition  of  twenty  or  thirty  able  men  would 
not  cure.  Some  of  the  committees  would  !.>e  stroriger.  and  so  far 
the  work  would  l)e  Ijctter  done.  Hut  the  House  as  a  wh(jl«'  would 
not  (assuming  its  rules  and  usages  to  remain  what  they  are  now; 
be  distinctly  a  greater  power  in  th<  country.  On  tlie  (;ther  hand, 
the  merits  of  the  Senate  are  largely  due  to  the  fact  that  it  trains 
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to  hiKlMT .'ffincHry  tl...  tthility  wl.irh  it  l.us  ,lriiwn  from  tlu.  IL.uh.. 
and  Kiv«»s  that  ability  asph.'n.  it.  which  it  cun  .h-vrh,,.  with  iK'ttcr 
rmilt...  \Vm>  th.'  Sri.at..  ami  the  ||„u.s4.  thrown  into  om.  tho 
country  nuRht  suffor  mon-  hy  losinK  th.'  Srnatv  tl.an  it  wo.iM 
Kam  hy  ^nprovin^  thr  Housr,  for  th.^  luiit.Ml  iKMly  would  hav«» 
the  quahtH's  of  the  IIous(>  and  not  those  of  the  S-natr 

Collisions  iK'twiH-n  the  two    Hous..s  an-   fr.-.|u.nt.     K'ach   is 
jealous  and  conihative.     Each  is  prom-  to  alter  the  hills  I  hat 
come   fr,m.    the   other:  and  the  Senate    in    |.arti<.,.lar  km)ck.s 
alM)ut  n'mors«>h.ss|y  thow*  favourite  chihlren  (.f  the  Ifouse   the 
appropriation  hills.     The  fa.-t  that  one  House  has  passed  a  hill 
Ko««8  but  a  htth-  way  in  inducinK  the  other  to  pas.s  it ;  the  Senate 
would   reject   twenty   House   bills   as   readilv   as   on,-.     Dead- 
locks,  however,   disaKre<'ment8  over  serious  issues  which  stop 
the  machmery  of  administration,  are  not  eomnum.     Tlu-v  ran-ly 
causi'  excit*'ment  or  alarm  outside  WashitiKton,   IwH-ause  the 
country,  rememlxTUiK  pr-vious  instanc.-s,  f.^-ls  sun^  they  will 
be  adjusted,  and  knows  that  either  House  would  yield  were  it 
unmistakably  condemm'd   by   publie  opmion.     The  excrutivo 
government  go**  on  undisturb(.(|.  and  the  worst  that  can  hapm'n 
IS  the  loss  of  a  bill  which  may  be  i)ass«>d  some  months  later     Even 
as  between  the  two  bodies  there  is  no  great  bitterness  in  these 
conriicts.  I,,.,ause  the  causes  of  (,uarrel  do  not  He  d,.,.p.     Some- 
times It  18  self-,>ste..m  that  is  involved,  th;.  w-asitive  self-est.-em 
of  an  asseinbjx .     Som.'times  one  or  other  House  is  plaving  for 
a  party  a.lvantage.     That  intensity  which  in  the  similar  con- 
tests of  huroiM"  arises  from  class  nrling  is  absent.  iM-caiise  then- 
IS  no  class  distinction  U'tween  the  two  Am-'rican  chamlM-rs.     Thus 
the  country  t-ems  to  U^  watching  a  fi'ncing  match  rather  than 
a  combat  a  nutrnncc. 

I  dwell  upon  this  .substantial  i<l,.ntity  of  character  in  the 
Senate  and  the  House  JH-caiise  it  explains  the  fact,  surprising 
to  a  Luropean.  that  two  jM-rfectly  co-ordinate  authorities,  neither 
of  which  has  any  mon>  right  than  its  rival  to  laim  to  siH'ak 
tor  ttie  whole  i.ation,  manag<'  to  get  along  together.  Their 
quarrels  are  professional  and  -xTsonal  rather  than  conflicts  of 
advers,>  principles.  The  two  Ixxlies  an.  not  hostile  elements  in 
the  nation,  .striving  for  .supremacy,  but  servants  of  the  same 
master,  who.se  word  of  rebuke  will  (juiet  them. 

It  mast,  however,  l)e  also  remeinlxTed  that  in  such  countries 
as  England,  I<  ranee,  and  Italy,  the  popular  chamlx-r  stands  in 
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i^.-ry  iloHi-  nliition  with  IIm-  rxi-.iit.vr  Kovcrruiirnt,  which  it  hiw 
virtuuily  iiiMliillid  uihI  which  it  .su|»|M)r1.s.  A  conMict  iK'twicn 
the  two  cLuiiiIhts  ill  niich  cniintrics  is  ihcrcfori'  a  ctiiiMict  to  wliich 
the  fxccutivc  is  u  |»iir1y,  iiivolviiiK  is.siH's  which  iiiuy  Ik-  of  the 
cxtri'iiH'st  iirKcncy  ;  utid  this  iiiiliiruily  intensifies  tlie  struKRle. 
For  the  House  of  btnls  in  Knuhind  or  the  .S-nate  in  Italy  to 
n-sist  a  <leinan«l  for  lejrishition  ii.mh-  hy  th<'  ministry,  who  an* 
n's|Mmsil»ie  for  the  defence  and  peace  of  the  country,  and  l>ack<'<l 
hy  the  n'presentative  House,  is  a  more  serious  niatter  than 
almost  any  collision  Ix-tWH-n  the  Siiate  and  the  House  can  Ik-  in 
AiiMTica.' 

The  rnitcnl  States  is  the  only  yn-at  coimtry  in  the  world 
(for  the  Australian  ('omin(»iiwealtli  is  scarcely  an  exception)  in 
which  the  two  Hoiisi-s  are  really  etjual  and  co-ordinate.  Such 
a  syst<'ni  could  hardlv  \ork,  and  therefon-  could  not  last,  if  the 
executiv«'  wen-  tln'  crei.  ire  of  either  or  of  l)oth,  nor  unless  Imth 
w<'re  in  touch  with  the  soven'ijrn  iwophs  although  that  touch  is, 
owinn  to  the  system  of  nominations  (see  Part  III  post),  not  so 
clos<>  jts  it  apiwars  to  In*. 

When  each  chanilKT  persists  in  its  own  view,  the  regular  pro- 
«'e<Mlinjr  is  to  apfMiint  a  committee  of  conferenc*',  usually  con- 
sisting of  three  memliers  of  the  Senate  and  three  of  th(>  House, 
sometimes  however  of  a  lar^T  numlnT.  Thes<'  six  meet  in 
.secn't,  and  generally  s<'ttle  matters  l)y  a  compromist',  which 
enahles  each  side  to  n'tire  with  honour.  When  appropriations 
are  involved,  a  sum  intermediate  iM'twci-ii  the  smaller  (me  which 
the  Hou.se  proposi-s  to  grunt  and  tlM>  larger  one  desired  l)y  the 
Senate  is  adopt<'d.  If  no  compromise  can  Ik'  arranged,  and  if  the 
action  of  the  President,  who  may  conceivably  give  his  moral 
support  (hacked  hy  the  i)ossil)ility  of  a  veto)  to  one  or  another 
Chamher,  dcx's  not  intervene,  the  conflict  continues  till  one  side 
yields  or  it  ends  hy  an  adjournment,  which  of  course  involves  the 
failure  of  the  measure  disagn't'd  upon.  The  House  at  one  time 
tried  to  coerce  the  Senate  into  submission  hy  adding  "riders," 
as  they  are  called,  to  appropriation  hills,  i.e.  amiexing  or  "tack- 
ing" (to  use  tlie  English  exjjression)  pieces  of  general  legislation 
to  bills  granting  sums  of  mone.\.     This  puts  the  Senate  in  the 

'Of  foursc  a  cawc  may  ho  iniaeinofl  in  which  the  President  should  ask  for 
loKLxlation.  as  Linroln  did  duriiie  the  war.  and  one  House  of  Coneress  should 
Krant.  the  other  refuse,  the  Aets  demanded.  Hut  sueh  eases  are  less  likely  to 
occur  in  America  than  in  Europe  under  the  Cabinet  uystcm. 
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dilemma  of  either  accepting  the  unwelcome  rider,  or  rejecting 
the  whole  bill,  and  thereby  withholding  from  the  executive  the 
funds  it  needs.  This  happened  in  185")  and  1856.  However, 
the  Senate  stood  firm,  and  the  House  gave  way.  The  device 
had  previously  been  attempted  (in  1849)  by  the  Senate  in  tack- 
ing a  pro-slavery  provision  to  an  appropriation  bill  which  it  was 
returning  to  the  House,  and  it  was  revived  by  both  Houses 
against  President  Andrew  Johnson  in  1867. 

In  a  contest  the  Senate  usually,  though  not  invariably,  gets 
the  better  of  the  House.  It  is  smaller,  and  can  therefore  more 
easily  keep  its  majority  together ;  its  memlxTs  are  more  ex- 
perienced ;  and  it  has  the  great  advantage  of  being  permanent, 
whereas  the  House  is  a  transient  l)ody.  The  Senate  can  hold 
out,  because  if  it  does  not  get  its  way  at  once  against  the  House, 
it  may  do  so  when  a  new  House  comes  up  to  Wasliington. 
The  House  cannot  afford  to  wait,  because  the  heir  of  its  own 
dissolution  is  at  hand.  Besides,  while  the  House  does  not  know 
the  Senate  from  inside,  the  Senate,  many  of  whose  members 
have  sat  in  the  House,  knows  all  the  "ins  and  outs"  of  its  rival, 
can  gai;ge  its  strength  and  play  upon  its  weakness. 
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OENEaA.L  OBSEHVATIONS   ON   CONGRESS 


After  this  inquiry  into  the  composition  and  working  of  each 
branch  of  Congress,  it  remains  for  me  to  niakt'  some  ol)serva- 
tions  which  apply  to  both  Houses,  and  which  may  tend  to  indi- 
cate the  features  that  distinguish  them  from  the  representative 
assemblies  of  the  Old  World.  The  European  reader  must  bear 
in  mind  three  points  which,  in  following  the  details  of  the  last 
few  chapters,  he  may  have  forgotten.  The  first  is  that  ( 'ongress 
is  not,  like  the  Parliaments  of  England,  France,  and  Italy,  a 
sovereign  assembly,  but  k  subject  to  the  Constitution,  which 
only  the  people  can  change.  The  second  is,  that  it  neither 
appoints  nor  dismisses  the  executive  government,  which  springs 
directly  from  popular  election.  The  third  is,  that  its  sphere 
of  legislative  action  is  limited  by  the  existence  of  nearly  fifty 
governments  in  the  several  States,  whose  authority  is  just  as 
well  based  as  its  own,  and  cannot  be  curtailed  by  it. 

I.  The  choice  of  meml)ers  of  Congress  is  locally  limited  by 
law  and  by  castom.  Under  the  Constitution  every  representa- 
tive and  every  senator  must  when  elected  be  an  inhabitant 
of  the  State  whence  he  is  elected.  Moreover,  State  law  has  in 
many  and  custom  practically  in  all  States,  estal)lished  that  a 
representative  must  be  resident  in  the  congressional  district 
which  elects  him.'  The  only  exceptions  to  this  practice  occur 
in  large  cities  where  occasionally  a  man  is  chosen  who  lives  in 
a  different  district  of  the  city  from  that  which  returns  him  ; 
but  such  exceptions  are  rare.-     This  restriction,  inconvenient 

'  Tlie  best  li'ual  uuthoritu's  IidIiI  that  a  provision  of  thi.s  kiiiiJ  is  invalid, 
Ik'cuu.sc  State  law  has  no  power  to  narrow  the  <iuaiiti('ations  for  a  Federal 
representative  pres<Til)ed  by  the  Constitution  of  the  I'nited  States.  And  Con- 
Kres.s  would  probably  so  hold  if  the  iiuestion  arose  in  a  case  brought  before  it 
as  to  a  disputed  election.  Si/  far  a.s  I  have  been  abh'  to  ascertain,  the  point 
ha-  n'-ver  arir-cii  for  lietfriiiiiiutioir. 

"'  I  have  liowever  known  of  one  or  two  case."-'  in  New  Kngland  and  in  the  city 
of  New  York  in  which  persons  not  resident  in  the  district  have  been  elected. 
In  New  York  on  one  oeeasion  it  was  stronuly  urKed  uKuiast  a  candidal'^  that 
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as  it  is  both  to  camlic lutes,  whose  (iehl  of  choice  in  seeking  ii 
constituency  it  nurrows,  and  to  const ituenci<'s,  whom  it  di'hars 
from  choosing  persons,  however  eminent,  who  do  not  reside  in 
their  midst,  seenjs  to  Americans  so  obviously  reasonal)le  that 
few  jHTsons,  even  in  the  best  (ulucated  classes,  will  admit  its 
policy  to  l)o  disputable.  In  what  are  we  to  svvk  tlu?  cause's  of 
this  opinion? 

First.  In  th(>  existence  of  States,  oriKinaliy  separate  ])olitical 
communities,  still  for  many  purjjoses  independent,  Jind  accus- 
tomed to  consider  the  inhabitant  of  another  State  tis  almost  a 
foreiKuer.  A  New  Yorker,  Pennsylvanians  would  say,  owes 
allegiance  to  New  York  ;  he  cannot  feel  and  think  as  a  citizen 
of  Pennsyb.ania,  and  caimot  ;Jier(>fore  projM'rly  represent 
Pennsylvanian  interests.  This  sentiment  has  sjjread  by  a  sort 
of  sympathy,  this  rea.soninK  has  been  a|)i)lied  by  a  sort  of  anahigy, 
to  the  counties,  the  cities,  the  electoral  districts  of  the  Stat<'  its<'lf. 
State  feelinj?  has  fostennl  local  feeling;  the  locality  deems  no 
man  a  fit  re])resentativ<'  who  has  not  by  residence  in  its  limits, 
and  by  making  it  his  political  home,  the  place  where  he  exercises 
his  civic  rights,  become  .soaked  with  its  own  local  .sentiment. 

Secondl}'.  Much  of  the  interest  felt  in  the  proci^ediiiKs  of 
C\)i  grcss  relates  to  the  raising  and  spending  of  money.  Changes 
in  the  tariff  may  affect  the  industries  of  a  locality  ;  or  a  locality 
may  petition  for  an  appr()i)riation  of  i)ublic  funds  to  some 
local  public  work,  the  making  of  a  harbour,  or  the  improvement 
of  the  navigation  of  a  river.  In  both  ea.sv's  it  is  thought  that 
no  one  but  an  inhabitant  can  duly  compreliend  the  needs  or 
zealously  advocate  the  demands  of  a  neighbourhood. 

Thirdly.  Inasmuch  as  no  high  (juaiities  of  statesmaiisliip 
are  expected  from  a  congressman,  a  district  would  think  it  a 
slur  to  be  told  ♦^hat  it  ought  to  look  beyond  its  own  borders  for 
a  representative  ;  and  as  the  po.st  is  a  i)aid  one,  the  people  feel 
that  a  good  thing  ought  to  be  kept  for  one  of  themselves  rather 
than  thrown  away  on  a  stranger.  It  is  by  local  political  work, 
organizing,  canvassing,  and  haranguing,  that  a  party  is  kept 
going  :   and  this  work  must  be  rewarded. 

.\  jxrusal  of  the  chapter  of  the  Federiilixt,  which  argues 
that  <jne  represent.'itive  for  ;i(),(MM)  iidialiitants  will  sufficiently 
satisfy    republican    needs,    suggests    another    reflection.     Tlie 

ttic  r*iiii-  <if  thi'  stri'i't  ill  which  lie  lis-cd  wiis  not  within  (he  ward  lie  wiis  st.'inding 
Un.     .Sonictiiius  ii  iiian  iiuni-s  into  i.  district  in  order  to  he  (•lioscii  then;. 
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writer  rcfj-rs  to  som*;  vvlio  licld  a  numerous  representation  to 
I).'  a  democratic;  institution,  because  it  enal)led  every  small  dis- 
trict to  nvjikv  its  voice  heard  in  the  national  (  ongress.  Such 
re|)resentation  th<;n  existed  in  the  State  Kfrislatures.  Evi- 
dently th<!  habits  of  tin;  people  were  formed  by  these  State  legis- 
latures, in  which  it  was  a  matter  of  cours.'  that  the  people  of 
each  township  or  city  sent  one  of  thimsc  lv(s  to  the  assembly 
of  the  State.  When  they  came  to  return  members  to  Con- 
gress, they  followed  the  same  practice.  A  stranger  had  no 
means  of  making  himself  known  to  them  and  would  not  think 
of  offering  liim.self.  That  the  habits  of  England  are  different 
may  Ix;  due,  so  far  a.s  the  eighteenth  century  is  concerned,  to 
the  r  .ctice  of  borough-mongering,  under  which  candidates 
un(;onn(!ct(!d  with  tlu;  place  were  sent  down  by  some  influen- 
tial pcirson,  or  bought  the  seat  from  th(>  corrupt  corporation  or 
the  lijnit(Hl  bo<ly  of  freemen.  Thus  the  notion  that  a  stranger 
might  do  well  enough  for  a  borougli  grew  up,  while  in  counties 
it  remained,  till  188"),  a  maxim  that  a  candidate  ought  '  own 
land  in  the  (bounty  —  tlu-  old  law  r.'quired  a  freehold  i  tlifi- 
cation  .somewhere '  —  or  ought  to  live  in,  or  ought  at  the  very 
lea.st  (as  I  once  heard  a  candidate,  whose  house  lay  just  out- 
side the  county  for  which  he  was  .standing,  allege  on  his  own 
behalf)  to  look  into  the  county  from  his  window  wliile  .shaving 
in  the  morning.*    The  English  practice  might  thus  seem  to 

'  Tho  old  law  (9  Anno.  c.  ,">)  rciiuircd  all  mcmbrrs  to  i)os.>icss  a  frcohold  (juali- 
fication  somewhere.  .\11  property  (lualifieatioiis  were  abolished  by  statute  in 
1S.5S.  Of  the  la.st  five  Prime  Ministers  who  have  sat  in  the  Hou.-ie  of  Com- 
mons none  has  represf-nted  his  place  of  residence. 

'  The  Kn^lish  habit  of  .illowiiiK  a  man  to  staiul  fr>r  a  place  with  which  he  is 
personally  iineonr.  eted  wniild  doubtless  be  favoured  by  the  fact  that  ma..y 
ininisters  are  necessarily  members  of  the  House  of  Commons.  The  inconven- 
ii^nce  of  excluding  a  man  from  the  service  of  the  nation  because  he  could  not 
secure  his  return  in  the  place  of  his  residence  would  be  unendurable.  N'o  such 
.rea.son  exists  in  .\merica,  because  ministers  cunni>t  be  members  of  Conuress. 
In  France,  (iermany.  Italy,  and  in  Canada  the  practice  r-.sembles  that  of 
England,  i.e.  many  members  sit  for  plai-es  where  they  do  not  reside,  though 
a  candidate  residing  in  thi-  place  he  stands  for  has  a  certain  advantage. 

It  is  remarkable  that  the  original  Knglish  practice  ri'<iuired  the  member  to 
be  a  resident  of  the  county  or  borough  whi<'h  returnc(l  him  to  I'arliament. 
This  in  said  to  be  a  reciuirement  at  common  law  (witness  tlie  words  "de  comi- 
tatu  tuo"  in  the  writ  for  the  election  addressed  to  the  sheriff);  and  was  ex- 
p.essly  enacted  by  the  .statute  !  Henry  V.  cup.  1.  Hut  already  in  the  time  of 
F.lizalM'th  the  re<|uirement  was  not  enforced;  and  in  ItiSl  Lord  Chief-.Justice 
PemlxTton  ruled  that  "little  ri'gard  was  to  be  had  to  that  ancient  statute 
1  Htfiry  V.  forasnnich  as  common  praetici'  hath  Iwen  ever  since  to  the  contrary." 
The  statute  was  repealed  by  14  (itK).  Ill,  cap.  .'iO.   —.See  .\nson,  Lttw  nnd  ("xu- 
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be  an  («c(<ption  duv  to  special  causes,  and  the  American  prac- 
tice that  which  is  natural  to  a  free  country,  where  local  self- 
government  is  fully  (leveIop(>d  and  rooted  in  the  habits  of  the 
people.  It  is  from  their  local  RovernnuMit  tliat  the  political 
ideas  of  the  American  people  have  l)een  formed :  and  they 
have  applied  to  their  State  asseml)lies  and  their  national  as- 
seml)ly  the  customs  which  grew  up  in  the  smaller  area.' 

These  are  the  best  e::planati(ms  I  can  give  of  a  i)henomenon 
which  strikes  Europeans  all  the  more  becau.se  it  exists  am(<ng 
a  po|)ulation  more  unsettled  and  migratory  than  ajiy  in  the 
Old  World.  But  they  leave  me  still  surprised  at  this  strength 
of  local  feeling,  a  feeling  not  less  marked  in  the  new  regions 
of  the  Far  West  than  in  the  venerabU^  commonwealths  of 
Ma.ssachu.setts  and  Virginia.  Fierce  as  is  the  light  of  criticism 
which  beats  upon  (^very  part  of  that  system,  this  point  remains 
uncensunxl,  because  a.ssumed  to  be  part  of  the  order  of  nature. 

So  far  as  the  restriction  to  residents  in  a  State  is  concerned 
it  is  intelligible.  The  senator  was  originally  a  sort  of  am- 
bassador from  his  State.  He  is  chosen  by  the  legislature  or 
collective  authority  of  his  Stat(\  He  cannot  well  Ix;  a  citizen 
of  one  State  and  repnvsent  another.  Even  a  rei)re.s(>ntativ«; 
in  the  House  from  one  State  who  lived  in  another  mi„'ht  be  per- 
plexed by  a  divided  all(>giance,  though  there  are  groups  of 
States,  such  as  those  of  the  north-west,  whose  gr.'at  industrial 
interests  are  substantially  the  same.  But  what  reason  can 
there  be  for  preventing  a  man  residi>nt  in  one  i)art  of  a  Static 
from  representing  another  part,  a  Philadelphian,  for  instance, 
from  being  returned  for  Pittsburg,  or  a  Bostonian  for  Pittsfield 

torn  uf  the  Constitution,  vol.  i.  p.  SH  ;  .Stub'js,  Cn:utit.  Hist.,  vol.  iii.  p.  424.  Dr. 
Stuhl)a  oh.siTvcs  that  the  ohjoot  of  rcijiiiriiiK  rcsidcnc"  in  early  times  was  to 
secure  "  that  the  House  of  Commons  should  he  a  really  repreaentative  Ixjdy." 
Mr.  Hearn  (donrnmcnt  of  Engtund)  .«UK({est.s  that  the  reiiuiremeiit  had  to  ho 
dropped  heeavise  it  was  hard  to  find  country  K<'"tlemen  (or  indeed  hurBesses) 
I)os.ses.sina  the  Icijal  kiiowle<lKe  and  statesmanship  which  the  eonstitutionul 
stniirtrles  of  the  sixteenth  and  seventeenth  centuries  demanded. 

'  When  President  Carfielo  was  one  of  th<' leaders  of  the  House  of  Repregentn- 
tives  it  happcne<i  that  his  reii  rn  for  the  di.striet  in  which  he  resided  Ix'canie 
douhtful.  owiii(!  to  the  strength  of  the  Democratic  part.v  tliere.  His  friend 
Mr.  John  Hay  (to  whom  I  owe  the  anecdote),  anxious  to  make  sure  that  he  should 
somehow  he  returned  to  the  Hous: ,  went  into  the  .adjoining  district  to  sound 
till-  Re[ju!)!ira:i  vc;tcTs  there  a.s  to  the  f)r(ipri(ty  .if  runniuK  Mr.  Ciarfiiid  for 
their  lonstituency.  They  laughed  at  the  notion,  "Wh/,  he  don't  live  in  our 
deestrict."  1  have  heard  of  a  case  in  which  a  meinl  er  o'  fonnress  havintc 
after  liis  election  Koiie  to  live  in  a  neiKhlM)uriiiK  district,  was  thereupon  com- 
pelled hy  the  pressure  of  puhlic  opinion  to  resign  hi:i  seat. 
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m  Uic  west  of  Massachusetts?  In  Europe  it  is  not  found  that 
a  m(>mh('r  is  h-ss  active  or  .successful  in  urging  tlie  local  inter- 
ests of  his  constituency  liecause  Iw.  does  not  live  there.  He  is 
often  mor(!  successful,  hccau.se  more  personally  influential  or 
persuasive  than  any  resi(l(>nt  whom  the  constituency  could 
supply  ;  and  in  case  of  a  conflict  of  interests  he  always  feels 
his  efforts  to  be  owing  first  to  his  constitumts,  and  not  to  the 
place  in  which  he  hapjx'ns  to  reside. 

Th(!  mi.schief  is  twofold.     Inferior   men   are   returned,   he- 
cause  there  an;  many  parts  of  th;-  country  which  do  not  r-row 
statesmen,  where  nobody,  or  at  any  rate  nobody  desirni  to 
enter  Congress,  is  to  be  found  abov<«  a  moderate  level  of  polit- 
ical capacity.     And  men  of  marked  al)ility  and  zeal   are  pre- 
vented  from  forcing  their   way  in.     Such  m<n  are   produced 
chiefly  in  the  great  cities  of  the  older  States.     There  is  not 
room  enough  there  for  nearly  all  of  them,  but  no  other  doors 
to  Congress  are  open.     Boston,  Chicago,  New  York,  Philadel- 
phia, could  furnish  six  or  eight  times  as  many  good  mem- 
bers as  there  are  seats  in  thesis  cities.     As  such  m(>n  cannot 
enter  from  their  plac(>  of  residence,  they  do  not  enter  at  all 
and  the  nation  is  deprived  uf  the   benefit  of   their  services' 
Careers    are    moreover    interrupt(>d.     A    promising    politician 
mav  lose  his  seat  in  his  own  district  through  .some  fluctuation 
of  opinion,  or  perhaps  because  h(>  has  offended  the  local  wire- 
pullers by  too  much  independence.     Sinc(>  he  cannot  find  a  seat 
elsewhere  he  is  stranded  ;   his  political  life  is  closetl,  while  other 
young  men  inclined  to  independenc(>  take  warning  from  his  fate. 
Changes  in  the  Stale  laws  might  not  remove  tlH>  evil,  for  tlu; 
habit  of  choosing  none  but  local  men  is  rooted  so  deeply  that  it 
might  probably  long  survive  the  al)olition  of  a  restrictive  law, 
and  it  is  just  as  strong  in  States  when"  no  such  law  exists.' 

II.  Every  sc-nator  and  representative  receives  a  salary  at 
l)r(>sent  fi.x(><l  at  .S7.50O  per  annum,  b(>sides  an  allowance  (call.Ml 
mileage)  of  20  c(>nts  (lOd.)  per  mil(>  for  tra\rlling  expenses  for 
one  journey  to  and  from  Washington,  ijJloOO  for  clerk  hire,  and  a 
sum  for  stationery.  The  salary  is  looked  upon  as  a  matter  of 
course.  It  was  not  introduced  for  the  sake  of  enal)ling  working 
men  to  be  relumed  as  members,  but  on  the  general  tlieory  that 

'  In  Maryland,  a  State  almost  divided  into  two  parts  hv  Chosappako  Ray  it 
ha.s  been  the  practire  that  one  of  the  two  senators  should  I.e  ehoaea  from' the 
residents  east  of  the  bay,  the  other  from  those  of  the  western  shore. 
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all  pulilic  work  ounlit  to  be  paid  for.'  The  rciisoiis  for  it  tin  * 
stronger  tliun  in  EhkIhiuI  or  Fruncr,  Wcciiiisc  the  distiuicc  to 
Wushinntoii  from  most  p.-irts  of  tlu'  Tuitcd  Stiitcs  is  so  uniit, 
ami  th«'  atti'iuhmcc  nHiiiintl  there  so  eoiitimioiis,  tliat  a  inuii 
caimot  attend  to  his  profession  or  business  while  sitting  in 
Congress.  If  he  loses  his  liveliluMxl  in  s.-rvinn  the  eoinmiuiily, 
the  eommuiiity  ought  to  compensute  him  not  to  add  that  the 
elass  of  persons  whose  private  means  pnt  them  al)ove  the  ne.'d 
of  a  luerative  calling,  or  of  compensation  for  interrn|)tiM«  it,  is 
comparatively  small  even  now,  and  hardly  existed  when  the 
Constitution  wa.s  framed.  Cynics  defend  the  payment  of  con- 
gressmen on  anotlier  gronnd,  viz.  that  "they  wonld  steal 
worse  if  they  didn't  get  it,"  and  would  make  jx/litics,  as  Napo- 
leon made  war,  support  itself.  He  the  thing  had  or  food,  it  is 
at  any  rate  necossary,  so  that  no  one  talks  of  abolishing  it. 
For  that  r(>a.son  its  existence  furnishes  no  argurm-nt  for  its 
introduction  into  a  small  country  with  a  large  leisured  and 
wealthy  class.  In  fact,  the  conditions  of  iMjrojxan  countries 
are  so  different  froir.  those  of  America  that  one  must  not  cit(; 
American  experience  either  for  or  against  the  remuneration  of 
legislative  work.  I  do  not  believe  that  the  j)ractic(>  works  ill 
by  preventing  good  m(>n  from  entering  politics,  for  they  feel 
no  more  ilelicacy  in  accepting  th(>ir  .SToOO  than  an  English 
duke  does  in  drawing  his  salary  as  a  secretary  of  state.  It 
may  strengthen  the  tendency  of  meml)ers  to  regard  themselves 
as  mere  del(>gates,  but  that  tendency  has  other  and  deeper 
roots.  It  contributes  to  k(>ep  up  a  class  of  professional  poli- 
ticians, for  the  salary,  though  small  in  comparison  with  the 
incomes  earned  by  succ  \ssful  merchants  or  lawyers,  is  a  prize 
to  men  of  th(>  class  whence  prof(>.ssional  politicians  mostly 
come.  But  those  p]uropean  writers  who  describe  it  as  the 
formative  cause  of  that  class  an-  mistaken.  That  elass  would 
have  existed  had  members  not  been  paid,  would  continiie  to 
exist  if  payment  were  withdrawn.  On  th(>  other  hand,  the 
benefit  which  Europeans  look  for  from  thi>  pa\-ment  of  legis- 
lators, viz.  the  introduction  of  a  larg.>  number  of  representative 
working  men.  has  hitherto  been  little  desireu  and  even  less 
secured.     Few  such  ^..-rsons  appear  as  candidates  in  America; 

'  Bonjaniin  Franklin  arKuod  stronnly  in  tho  Convention  of  1787  against  this 
theory,  Imt  foun'  littli-  support.  .><f«'  his  rcmaricable  speech  in  Mr.  John  Bige- 
low's  Li/i  (./  Fni  cklin.  vol.  iii.  p.  389. 
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mill  until  recently  the  working  class  did  not  deem  itself,  nor 
think  of  iictiiiK  jis,  ii  distinct  body  with  special  interests.' 

III.  A  connressnian's  tenure  of  his  place,  thouRJi  tending 
to  Krow  longer,  is  still  usually  short.  Senators  are  sometimes 
return.'d  for  two,  four,  or  (in  a  few  of  the  older  States)  even  f(jr 
five  successive  terms  hy  the  legislatures  of  their  States,  although 
it  may  hi-fall  even  the  Inst  of  them  to  he  thrown  out  l)y  a  change 
in  the  halaiice  of  partits,  or  liy  the  intriKU:  s  of  an  opponent. 
Hut  a  memher  of  the  House  can  sddom  feel  safe  in  the  saddle. 
If  he  is  so  eminent  as  to  he  necessary  to  his  party,  or  if  hi- 
maintains  intimate  relations  with  the  It  ad  inn  local  wire-pullers 
of  his  district,  he  may  in  the  eastern  aucl  middle,  and  still 
more  in  th;-  southern  States,  hold  iiis  ground  for  four  or  five 
Congresses,  i.v.  for  eight  or  ten  years.  Kew  do  more  than  this. 
In  the  West  a  member  is  fortunate  if  he  does  even  this.  Out 
there  a  s(>at  is  regardi-d  as  a  gowl  thing  which  ought  to  go 
rouiul.  It  h:is  a  salary.  It  sends  a  man,  free  of  expense,  for 
two  winters  and  springs  to  Washington  and  lets  him  and  his 
wife  and  daughters  see  som.'thing  of  the  fine  world  there. 
Local  leaders  cast  sheei)'s  eyes  at  the  s«'at,  and  make  more  or 
less  opi>u  bargains  between  themselves  as  to  the  order  in  which 
they  shall  enjoy  it.  So  far  from  its  bein^  j,  reason  for  re-elect- 
ing a  man  that  he  has  been  a  memlwr  already,  it  was,  and  is  still 
in  parts  of  the  West,  a  n  ason  for  passing  max  by,  and  giving 
somebody  else  a  turn.  Rotation  in  office,  dear  t(j  tlu-  Demo- 
crats of  Jefferson's  :,chool  a  century  ago,  still  charms  the  less 
educated,  who  see  in  it  a  recognition  of  e(juality  and  have  no 
sense  of  the  value  of  s|)ecial  knowledge  or  training.  They 
like  it  for  the  same  reason  that  the  demcjcrats  of  .Xth.ns  iiked 
the  choice  of  magistrates  by  lot.  It  is  a  recognition  and  api)li- 
cation  of  equality.  An  ambitious  c(jngressman  is  tlierefijre 
forc;ti  to  think  day  and  night  of  his  re-nomination,  and  to 
secure  it  not  only  by  procuring,  if  he  can,  grants  from  the 
Federal  treasury  for  local  purposes,  and  places  for  the  relatives 
and  friends  of  the  local  wire-pullers  who  contr(;l  the  nominat- 
ing conventions,  but  also  by  srdulously  "nursing"  the  con- 
.stitueney  during  the  vacations.  No  habit  ccjuld  more  effectu- 
ally discourage  noble  ambition  or  check  the  growth  rjf  a  class 

'  Payiiiciit  is  thi'  rule  iti  the  Uritisli  silf-dovcrniiii;  roldtiics.  In  I>;U!''-  :iri'j 
sonif  at  least  of  the  (■crrnaii  states  (tliiiiii;li  not  in  tlie  Iteidi-tLiu-  r-  pr<-.<iita- 
Uvt'S  are  paiii.      In  Italy  tliey  reeeive  no  >alaiy,  l)Ut  a  fri'c  pans  ovi-r  tli"-  railroads. 
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of  accomplished  statesmen.  There  are  few  walks  of  life  in 
which  experience  counts  for  more  than  it  does  in  parliamentary 
politics.  It  is  an  education  in  itself,  an  education  in  which 
the  quick-witted  western  Am(>rican  would  make  rapid  progress 
were  he  suffered  to  remain  long  enough  at  Washington.  At 
present  he  is  not  suffered,  for  nearly  one-half  of  each  srecessive 
house  has  usually  consisted  of  new  men,  while  the  old  members 
are  too  much  harassed  by  the  trouble  of  procuring  their  re- 
election to  have  time  or  motive  for  the  serious  study  of  political 
problems.  This  is  what  comes  of  the  notion  that  politics  is 
neither  a  science,  nor  an  art,  nor  even  an  occupation,  like  farm- 
mg,  or  store-ke<>ping,  in  which  one  learns  by  experience,  but  a 
thing  that  comes  by  nature,  and  for  which  one  man  of  com- 
mon sense  is  as  fit  as  another.' 

IV.  The   last-mentioned   evil   is   aggravated    by   the   short 
duration  of  a  Congress.     Short  as  it  seems,  the  two  years'  term 
was  warmly  opposed,  when  the  Constitution  was  framed,  as 
being   too    long.^    Thv    constitutions    of   the   several    States, 
framed  when  they  shook   off  the  supremacy  of  the  British 
Crown,  all  fixed  one  year,  except  the  ultra-democratic  Connect- 
icut and  Rhode  Island,  where  under  the  colonial  charters  a 
legislature  met  every  six  months,  and  South  Carolina,  which 
had  fixed  two  years.     So  essential  to  republicanism  was  this 
principle   deemed,  that   the  maxim    "where  annual   elections 
end   tyranny  begins"  had   passed  into  a  proverb;    and  the 
authors  of  the  Federalist  were  obliged  to  argue  that  th;-  limited 
authority  of  Congress,  watched  by  the  exeeutive  on  one  side, 
and  the  State  legislatures  on  the  other,  would  prf>vent  so  long 
a  period  as  two  years  from  proving  dangerous  to  liberty,  whih' 
It  was  needed  in  order  to  enable  the  members  to  master  the  laws 
and  understand  the  conditions  of  different  parts  of  the  Union. 
At  present  the  two  years'  term  is  justified  on  the  ground  that 
It  furnishes  a  proper  eheek  on  th(>  Presid(>nt  by  interposing 
an  election  in  the  middl<>  of  his  term.     One  is  also  told  that 
these  frequent  elections  are  necessary  to  keep  up  popular  in- 
terest in  current  politics,  nor  do  some  fail  to  hint  that  the 
temptations  to  jobbing  would  overcome  the  virtue  of  members 

>  In  n'ccnt  years,  a  t(-n(J(-ncy  to  ro-olprt  mrml)ors  seow.r  to  l)P  growing 
'     ,  th('  Massachusetts  Convention  of  17SS,  when  thi.  question  was  Leing  clis- 
pussed.  _    C.en.Tal  1  honison   then   t.roke  out  into  the  followiiis  pathetie  apos- 
trophe,    ()  my  country,  never  give  up  your  animal  elections  :    voung  men,  nev.T 
give  up  your  j.wel.      He  apologized  for  his  zeal."  —  KHiofs  Defmti.^t.  vol.  ii.  p.  lU 
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who  had  a  longer  term  before  them.  Where  Anieriean  opinion 
is  unanimous,  it  would  he  presumptuoUH  for  a  stranger  to  dis- 
sent. Yet  the  remark  nuiy  he  permitted  that  the  dangers  orig- 
inally feared  have  proved  chinierieal.  There  is  no  eountry 
whose  represi'ntatives  are  more  (lej)endent  on  pojjular  opinion, 
more  ready  to  trim  their  sails  to  the  least  breath  of  it.  The 
public  acts,  the  votes,  an  1  spcches  of  a  niend)er  from  Oregon 
or  Texas  can  be  more  closely  watched  by  his  constituents  than 
those  of  a  Virginian  member  could  be  watclied  in  1789.'  And, 
as  the  frequency  of  eli<ctions  involves  inexperienced  ni(>mbers, 
the  efficiency  of  Congress  suffers. 

^  V.  The  numbers  of  the  two  American  house.,  seem  small  to  a 
European  when  compared  on  the  one  hand  with  th(>  population 
of  the  country,  on  the  other  with  the  practice  of  European  states. 
The  Senate  has  iWi  members  against  the  British  House  of  Lords 
with  over  600,  and  th<-  En  iich  Senate  with  IM).  Th"  House 
has  443  against  tlie  Jiritish  iJoiise  of  Commons  with  «)70, 
and  the  Erench  and  Italian  Chambers  with  .jSt  and  'AM  re- 
si^ectively. 

The  Americans,  however,  <ioul)t  whether  both  their  Houses 
have  not  already  become  too  large.  They  began  with  21)  in 
the  Senate,  G.j  in  th<'  Hous(>,  n\unb(>rs  then  c«'nsured  as  too 
small,  but  which  worked  weM,  and  gave  less  encouragement  to 
idle  talk  and  vain  display  than  th(>  crowch-d  halls  of  to-tlay. 
The  inclination  of  wise  men  is  to  try  to  diminish  further  Increase 
when  the  number  of  400  has  been  reached,  for  the>  perceive  that 
the  House  already  suffers  irom  disorganization,  and  fear  that  a 
much  larg'T  one  would  prove  unmanageai)le.'- 


'  Of  omrnc  his  cotiduct  in  fonituitt c  is  ranly  known,  Ixit  I  doubt  whothrr 
the  shortticss  of  the  trrni  Mi:ikcs  him  iiinr  •  >  ■nipulous. 

_  -  There  is  force  in  th(  followitm  olis  rviitioiis  whi:  I  copy  from  the  .llth  and 
57th  niinihers  of  tlie  /''tili nilisl:  -  "  .\  ccrt;iiM  nu'iilicr  at  least  seems  necessary 
to  secure  tlie  henefits  of  free  coiisnltatinn  and  discussion,  aiid  to  «uard  against 
tot)  easy  a  comliination  for  improper  pnrposi  s  ;  as  on  fiic  othiT  hand,  the  nimi- 
Imt  ouKht  to  he  kept  within  a  cert.iiii  htiiit  in  onhr  to  avoid  (tie  confusion  and 
intemperance  of  a  nitiltitude.  In  all  ver\-  numerous  assemhlics,  of  whatever 
eharaeters  composed,  pa-ssioii  never  fails  to  wrest  the  sceptre  from  reason.  Had 
every  Athenian  citizen  been  a  .Sicrates,  every  Athenian  assembly  would  still 
h.".vfl  been  a  inrtb,  ...  In  ;i!!  !<-;iis!,divf  .ssaemblies,  the  prratrr  the  nuniU  r 
comprising  them  may  l)o.  the  fe\i-er  will  be  the  men  who  will  in  fact  direct  their 
proceeding's.  The  larger  the  number,  the  creater  will  be  the  proixirtion  of 
memtxTS  of  limited  information  and  of  we.ak  capacities.  \ow  it  is  precisely 
on  characters  of  this  description  that  the  elo(|iience  and  address  of  the  few  are 
known  to  act  with  all  their  force.  In  thi-  ancient  republics  where  the  whole 
body  of  the  people  assembled  in  person,  a  single  orator,  or  an  artful  statesman, 
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VI.  Amprican  conRrossnu'n  an*  more  ansiduous  in  their 
attendance  than  the  m<'ml)('rs  of  most  European  leg^Hlatures. 
The  great  majority  not  only  remain  steadily  at  Washington 
through  the  session,  hut  are  usually  to  he  found  in  the  Capitol, 
often  in  their  Chamber  itself,  while  a  sitting  lasts.  There  is 
therefore  comparatively  little  trouble  in  making  the  quorum 
of  one-half,'  except  when  the  minority  endeavours  to  prev<'nt 
its  being  mad;^  whereas  in  England  the  House  of  I^ords,  whose 
quorum  is  three,  has  seldom  thirty  peers  present,  and  the  House 
of  Commons  often  finds  a  difficulty,  especially  during  the  din- 
ner hour,  in  securing  its  modest  (piorum  of  forty.^  This  require- 
ment of  a  high  quorum,  which  is  prescribed  in  the  Constitution, 
has  doubtless  helpcnl  to  secure  a  good  attendance.  Other  causes 
are  the  distance  from  Washington  of  the  residences  of  most 
members,  so  that  it  is  not  worth  while  to  take  the  journey 
home  for  a  short  sojourn,  and  the  fact  that  very  few  attempt 
to  carry  on  any  regular  business  or  profession  while  the  session 
lasts.  Those  who  are  lawyers,  or  merchants,  or  manufacturers, 
leave  their  work  to  partners ;  but  many  are  politicians  and 
nothing  else.  In  Washington,  a  city  without  commerce  or 
manufactures,  political  or  semi-political  intrigue  is  the  only 
gainful  occupation  possible ;  for  the  Supreme  Court  practice 
is  conducted  almost  entirely  by  lawyers  coming  from  a  distance. 
The  more  democratic  a  country  is,  so  much  the  more  regular  is 
the  attendance,  so  much  closer  the  attention  to  the  requests  of 
constituents  which  a  member  is  expected  to  rend(T.'^    Apart 

wa8  Koncrally  seen  to  rule  with  as  roniplcto  a  sway  as  if  a  srcptrc  had  boon 
placed  in  his  sinttic  hand.  On  tho  sanio  prinriplo  tho  more  nniltitudinous  a 
rppresc-ntativo  asscniMy  may  Ix"  n-ndcrcd,  the  more  it  will  partake  of  the  in- 
firmities ineidetit  to  eolleetive  meetings  of  the  p<'ople.  iKMoratice  will  be  the 
dupe  of  mnninit.  and  ptui.sion  the  slave  of  sophistry  and  deelaniation.  Tho 
people  ran  never  <'rr  more  than  in  supposing  that  l>y  multiplying  their  repre- 
sentatives beyond  a  eertaiii  limit  they  streimthen  the  barrier  against  tlie 
Kovernnient  of  a  few.  Kxp<'rience  will  for  ever  admonish  them  that,  on  the 
eontrary.  nflrr  .icciiriiiij  ii  nilnin  niinihir  Jnr  Ihr  pur/xises  nj  fiildi/,  nj  load 
informntitm.  ami  of  diffw<inn  xi^tnixifhi/  •rilh  thr  vhnlr  mriity,  they  will  eounteraet 
their  own  views  by  every  adilition  to  their  representatives." 

It  is  true  that  the  Hou.se  of  C^ommon.^  with  070  memljers  has  not  l)een  found 
unmanageable.  The  number  present,  liowever,  rarely  exceixis  450 ;  and  there- 
is  sitting  aeconimodation  on  the  floor  for  only  :JGO. 

'  Thougli  sDinelinies  tile  sergeant-at-ariMs  is  sent  round  Washington  with  a 
carriage  to  feteh  members  down  from  their  residenees  to  the  Capitol. 

«  Oli-'er  Cromwell's  House  of  3(iO  niemlxTj,  ineluding  ;{(!  from  .^eotland  and 
30  from  Irelai\d,  had  a  quorum  of  GO. 

•  Before  the  Reform  Hill  of  \Ki2  then-  were  rarely  more  than  JOO  memlwrs 
present  in  the  House  of  Commons,  and  it  usually  sat  for  two  or  three  hours 
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from  that  painful  duty  of  fiiiditiK  places  for  constituents  which 
consumes  so  much  of  a  congressman's  time,  his  duties  are  not 
heavier  than  those  of  u  memher  of  the  English  I'urliatnent  wlio 
desires  to  keep  abreast  of  current  questions.  Tlw  sittings  are 
neither  so  long  nor  so  late  as  those  of  the  House  of  Commons  ; 
the  questions  that  come  up  not  so  multifarious,  the  hlue  hooks 
to  he  read  less  numerous,  the  correspoiidenci-  (except  ahout 
places)  not  more  troublesome.  The  position  of  s.iuitor  is  more 
onerous  than  that  of  a  member  of  the  House,  not  only  because 
his  whole  Stat<>,  and  not  merely  a  district,  has  a  direct  claim 
upon  him,  but  also  because,  us  one  of  a  small  body,  he  incurs 
a  larger  individual  responsibility,  and  sits  upon  two  or  more 
committees  instead  of  on  one  only. 

VII.  The  want  of  opportunitii-s  for  distinction  in  Congress  is 
one  of  tho  causes  which  make  a  political  career  unattractive^  to 
most  Americans.'  It  takes  a  new  memix  r  at  least  a  session  to 
learn  the  procedure  of  the  House.  Full  dress  debates  are  rare, 
newspaper  reports  of  speeches  delivered  are  curt  and  little  read. 
The  most  serious  work  is  done  in  comniittees;  it  is  not  known 
to  the  world,  and  much  of  it  results  in  nothing,  because  many 
bills  which  a  conmiitt(H'  has  considered  are  perhaps  never  even 
vottxl  on  by  the  House.  A  place  on  a  good  House  conunittee 
is  to  be  obtained  by  favour,  and  a  high-spirited  man  might  find 
it  hard  to  secure  it.  Ability,  tact,  and  industry  make  their 
way  in  the  long  run  in  Congress,  as  they  do  everywhere  else. 
But  in  Congress  there  is,  for  most  nu-n,  no  long  run.  (hily 
very  strong  local  influence,  or  some  remarkable  party  service 
rendered,  will  enable  a  memb'r  to  keep  liis  seat  through  three  or 
four  successive  congresses.  Xowhert'  therefore  does  the  zeal 
of  a  young  politician  sooner  wax  cold  than  in  th.-  House  of 
Representatives,  rnfruitful  toil,  the  toil  of  turning  a  crank 
which  do(>s  nothing  but  register  its  own  turnings,  or  of  writing 
contributions  which  an  editor  ste:i<lily  rejects,  is  of  all  things 
the  most  disheartening.  It  is  more  disheartening  than  the 
non-requital  of  merit  ;  for  that  at  least  spares  the  self-respect 
of  the  sufferer.  Now  toil  for  tlie  public  is  usually  unfruitful 
in  the  House  of  Representatives.  inde<>(l  in  all  Houses.     Rut 


1 


only  in  caoh  day.     Ono  of  the  mcnihor,^  for  Hamp  hiro,  aliout   1S20,  sat  for 
thirtopn  voars,  Iwinc  in  pcrf''it  hoalth.  and  \va.s  only  thrice  in  the  House.     Nor 
was  this  deemed  a  very  sitmiilar  ('a.->c. 
'  "'      also  Chapter  LVllI.  post,  \ol.  II. 
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toil  ff)r  th(^  piu'iiniury  inliTi'sts  of  one's  coiistitui'iits  und  frii'iids 
Ih  fruitful,  for  it  o!)liKi>.>'  |>«>o|>l<>,  it  wins  tlx'  n-pututioii  of  cnrrKy 
and  smiirtiu'ss,  it  luis  the  promise  not  only  of  ii  re-noniination, 
but  of  that  |M)ssil»le  seat  in  the  S«'nate  wliicli  is  the  liiKlicst, 
ambition  of  the  congressman.  Power,  fiune,  perhaps  even 
riehcs,  sit  upon  that  pinnacle.  Hut  tlie  thin  spun  life  is  usually 
hlit  before  the  fair  K»*'rdon  has  been  found.  Few  vouuk  men 
of  hifth  Rifts  and  fine  t:i.stes  hwtk  forward  to  en  riR  piililii; 
life,  for  the  probable  disapp«)intments  and  vexations  of  a  life 
in  ConRress  so  far  outweinh  its  attractions  that  nothiriR  but 
exceptional  ambititm  or  a  strong  s«'nse  of  pul»lic  duty  siiflices  to 
draw  such  mm  into  it.  I.,aw,  education,  literature,  the  higher 
walks  of  commerc;-,  financ<>,  or  railway  work,  offer  a  l,,tt»'r 
prospect  of  enjoyment  or  distinction. 

Inside  WashiuRto!!,  the  representative  is  dwarfed  l)y  the 
senator  and  the  Fnleral  judRes.  Outside  WashiuRton  he  enjoys 
no  Rrcat  social  consid<>ration,'  especially  in  the  Northern  States, 
for  in  the  South  his  position  ••etains  Mom(>  of  its  old  credit. 
His  opinion  is  not  (juoted  wi  •  respect.  He  S4'ems  to  move 
about  lyider  a  prima  facie  suspicion  of  beiuR  a  jobber,  and  to 
feel  that  the  burden  of  proof  lies  on  him  to  show  that  the  cur- 
rent jests  on  this  topic  do  not  apply  to  him.  'lit  ■.  ;ren  tli.n' 
fore  do  not  seek,  as  in  KnRland,  to  enter  the  IcRislature  in  order 
that  th(>y  may  enter  society.  They  will  R(t  no  cnlrie  which 
they  could  not  have  secured  otlierwise.  Nor  is  there  any 
opportunity  for  the  exercise  of  those  social  ii'Huences  which  tell 
upon  members,  and  still  more  upon  members'  wives  and  dauRh- 
ters,  in  European  IcRislaturcs.  It  may  of  course  bt-  worth  wliih; 
to  "capture"  a  particular  senator,  and  for  that  purpose  to  bcRin 
by  capturiiiR  his  wife.  But  the  salon  plays  no  part  in  American 
pul)lic  life. 

The  country  does  not  RO  to  ConRr.-ss  to  look  for  its  ])resi(len- 
tial  candidates  as  FiiRland  kK.ks  to  Parliament  for  its  primi? 
ministers.  The  opportunities  by  which  a  man  can  win  disiinc- 
tion  there  ar(>  few.  He  does  not  make  himself  familiar  to  the 
eye  and  ear  of  the  world.     ConRress,  in  short,  is  not  a  focus  of 

"•  X  ff w  yrars  a^jo  an  «  niiiu nt  Englishman,  viaiting  a  rotUgo  for  womrn  in 
Xew  Knitland.  iinil  wishing  to  know  MonicthinK  of  the  social  stamlinK  of  the 
studontH,  rrmarkcd.  "  I  suppose  you  have  a  good  many  young  ladies  here  Im"- 
lonirinK  to  the  l>est  families,  daughters  of  members  of  Congress  and  so  forth?" 
The  (juesfion  exeited  so  mueh  amusement  that  it  was  rep<'ated  to  me  long  after- 
wards not  only  as  an  instance  of  English  ignorance  but  as  a  merry  jest. 
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polifictti  life  us  arc  llr-  ;>  uislutiins  «»f  Fruncf,  Italy,  ami  KtiK- 
laml.  Tlioiiuli  it  has  \iinmu-  iiiorf  pdvvcrfiil  apiiiist  th"  several 
States  than  it  was  loninrly.  iIkmikIi  it  has  extended  its  arms  in 
every  direction,  and  sometimes  eneroached  upon  the  executive, 
it  hiis  not  li!come  more  interesting  to  the  people,  nor  strength- 
ened its  hold  on  their  respect  and  affection. 

VIII.  Neither  in  the  Senate  nor  in  the  IIous(  are  there  any 
recojinized  leaders.  There  is  no  ministry,  no  ex-ministry  lead- 
ing an  o|)|M)sition,  no  chieftains  at  the  heail  of  d, 'finite  groups 
who  follow  their  lead,  as  the  Irish  Nationalist  niemhers  in  the 
British  Parliiunetit  followe<l  Mr.  I'arnell.  and  a  larwe  s.rtion 
in  the  French  ami  (ierniaii  chiunl)ers  followed  M.  Cliinenceau 
and  Dr.  Windthorst.  So  too,  there  did  not  exist,  until  HMJ(),  a 
rcKularly  workinu;  aKency  for  s  •curing  cither  that  m:'ml)ers  shall 
l)(^  ap[)rised  of  the  divisions  to  he  expected,  or  that  they  .<hould 
vote  in  tho.se  divisions  in  a  j)artic'ilar  way. 

To  any  one  familiar  with  the  ?n,thods  of  tlie  English  Parlia- 
ment this  seems  incomprehensil)le.  How,  he  asks,  can  l)usin"ss 
Ro  on  at  all,  how  can  each  party  make  it.s.-lf  felt  as  a  ,<arty 
with  neither  lea<ler  nor  Whips? 

I  have  mentioned  the  Whips.  Let  me  say  a  word  on  this 
vital,  y«'t  even  in  Kngland  little  ajjpreciated,  part  of  the  ma- 
chinery of  con.>iitiiti.«nal  novernn::;;  Each  party  in  the 
House  of  Commons  has,  besides  its  hwh'rs,  a  member  of  the 
House  nominated  by  the  chief  leader  as  his  aide-de-camp,  and 
called  th<'  whipper-in,  or,  for  shortness,  the  whip.  The  whip's 
duties  are  (1)  to  inform  every  member  belonKiuK  to  th>'  party 
when  an  important  division  tnay  be  ('xpectcil,  and  if  he  .sees 
the  member  in  or  al)out  the  House,  to  k(>ep  him  there  until  the 
division  is  called  ;  (2)  to  direct  the  memlxTs  of  his  own  party 
how  to  vote  ;  Ci)  to  obtain  pairs  fur  them  if  they  cannot  be 
present  to  vote;  (4)  to  "tell,"  i.e.  count  the  members  in  every 
party  division;  (o)  to  "keep  touch"  of  opinion  within  the 
party,  and  convey  to  tlu^  leader  a  faithful  impr(.s.sion  of  that 
opinion,  from  which  the  latter  can  judge  how  far  he  may  count 
on  th(^  support  of  his  whole  party  in  any  course  he  prttposes  to 
take.  A  member  in  doul>t  how  he  shall  vote  on  a  qu:  i  >n 
with  regard  to  which  he  lias  no  oi)inion  of  his  own,  goes  tt,  ine 
whip  for  counsel.  A  mcjnber  who  without  grave  cause  siays 
away  unpaired  from  an  important  division  to  which  the  whij) 
has  duly  summoned  him  is  guilty  of  a  misdemeanour  only  less 
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flagrant  than  that  of  voting  against  his  party.  A  ministerial 
whip  is  further  i)ouml  to  "keep  a  hous(!,"  i.e.  to  secure  that 
when  government  business  is  being  considered  there  shall  al- 
ways b(>  a  quorum  of  members  present,  and  of  course  diso  to 
keep  a  majority,  i.e.  to  have  within  reach  a  number  of  support- 
ers sufficient  to  give  the  ministry  a  majority  on  any  ministeriai 
di  i«".'n.'  Without  the  constant  presenc(!  and  activity  of 
the  ministerial  whip  the  wheels  of  governnunt  could  not  go 
on  for  ti  day,  because  the  ministry  would  bi-  exposed  to  tlie 
risk  of  casual  defeats  which  would  ilestroy  tlie-r  credit  and 
nnght  involve  their  resignation.  Similarly  the  Opposition,  and 
any  tliird  or  fourth  i)arty,  find  it  necessary  to  have  vheir  whip 
or  whi[)s,  because  it  is  only  thus  that  they  can  act  as  a  party, 
guide  their  supporters,  and  i)ring  their  full  stningth  to  bear  on 
a  division.  Hence  when  a  new  party  is  formed,  its  first  act, 
that  by  which  it  realiz(>s  and  proclaims  its  existence,  is  to  name 
whips,  to  whom  its  adherents  may  go  for  counsel,  and  who 
may  in  turn  receive  their  suggestions  as  to  the  proper  strategy 
for  the  party  to  adopt.'^  So  essential  are  these  officers  to  the 
discipline  of  English  parliamentary  armies  that  an  English 
politician's  first  question  when  he  sees  Congress  is,  "Where 
are  tlie  whips?"  his  next,  "How  in  the  world  do  you  get  on 
without  them?" 

The  answer  to  t'lis  question  is  threefold.  Whips  are  not  so 
necessary  at  Washington  as  at  Westminster."  A  sort  of  sub- 
stitute for  th(>m  has  been  devisod.  Congress  does  to  some  ex- 
tent suffer  from  the  inadequacy  of  the  substituted  device.' 


'  That  which  was  at  out-  iiiiic  the  chief  function  of  the  niiiii.stcrial  whip,  viz. 
to  pay  nicnilicrs  for  the  votes  they  kuvc  in  Mipi>ort  of  tlic  government,  has 
l)een  extinct  for  a  eentii/y  anil  a  lialf.  He  is  still,  howeviT,  the  recoKnizeil  organ 
for  handling  (|iiestions  of  political  patronage,  and  is  therefore  called  the  Pat-on- 
af.e  .Secretary  to  the  Treasury.  People  who  want  places  for  their  friends  -there 
are  !..,«•  extremely  few  or  titles  tor  themselves  -these  are  more  numerou-.  fid 
eaKi.iy  desiri'd  still  address  their  reijuests  to  him,  which  he  communicates 
to  the  prime  niinist<'r  with  'us  opinion  as  to  whether  the  applicant's  puhlic 
or  party  services  justify  the  re  luest. 

2  Kven  parties  formed  with  a  view  to  particular,  and  prolialily  transitory 
i.ssues,  appoint  one  or  more  of  their  inetnhers  as  whips,  liecausi"  they  eimld 
not  otherwise  act    with  that   etTect   which  only  h.ihitual  concert  giv  Kach 

party  has  its  whips  in  the  House  of  Lords  also,  hut  ;i.s  divisions  ther        ivp  less 
[HiUtieu!  sii;nifie:i!ice  their  functions  are  less  important, 

'  I  allow  the  passage  which  follows  to  stand  \nialtere<l,  hecause         lesef=!)e8 
the  state  of  things  which  existi'<l  when  this    hook    wiLs   first    writti       an 
some  tin)'  afterwards.     In   l!t(K),  however,  whips  were  introduced,  the  eoi.     .  - 
aionul  caucus  of  eai'h  party  in  the  House  ehoosinn  one.    The  duty  of  the  V\  liip 
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A  division  in  Congress  has  not  the  importanro  it  has  in  tho 
Housp  of  Commons.  Thcr.'  it  may  throw  out  the  ministry. 
In  Congress  it  lit  .i  .!.;•;  s  ni<)r(>  than  affirm  or  negative  .some 
particular  i)ill  or  resolution.  Jv/en  a  division  in  t)ie  Senate 
which  involves  th  r'  :-<'ti()!i  of  i  tr-aty  or  of  an  appointment 
to  some  great  offi(^.  lots  jiot  disturh  tl.,'  tenure  of  the  execu- 
tive. Henci'  it  is  not  essi  aiial  to  the  majority  that  its  full 
strength  should  be  always  at  hand,  n!)r  has  a  minority  party 
any  great  prize  .set  hefon"  it  as  the  r<>sult  of  a  successful  vote. 

Questions,  however,  aris"  in  which  some  large  party  interest 
is  invo  ved.  There  may  he  a  bill  by  wliich  tlu'  party  means  to 
carry  out  it.s  main  views  of  policy,  or  perhaps  to  curry  favour 
with  th?  people,  or  a  resolution  wherel)y  it  hoprs  to  damage  a 
hostile  executive.  In  such  ca.ses  it  is  importtnt  to  bring  up 
every  vote.  Accordingly  at  the  beginning  of  every  Congress  a 
caucus  committee  i.--  -lected  by  th'  majority,  and  it  becomc^s  th(; 
duty  of  the  chairman  and  secretary  of  this  committee  (to  whom, 
in  the  case  of  a  party  bill  suj)port<'d  by  the  majority,  there  is 
added  the  chairman  of  the  committee  to  which  that  bill  has 
be;'n  referred,  necessarily  a  m(>mber  of  the  majority)  to  act  as 
whips,  i.e.  to  give  notice  of  imjjortant  divisions  by  sending  out 
a  "call"  to  members  of  the  party,  and  to  take  all  n'tpiisite  steps 
to  hav;'  a  quorum  and  a  majorily  pns<'nt  to  push  through  the 
bill  or  resolution  to  which  the  party  stands  conunitted.  .Miita- 
'/.s-  mutandii^  (for  of  course  it  is  seldom  an  object  with  the 
minority  to  .secure  a  quorum),  the  minority  take  the  same  course 
to  bring  up  their  men  on  important  divisions.  In  cases  of 
gravity  or  doubt,  wlu-re  it  is  thought  i)rudent  to  consult  or  to 
r(>stimulate  the  party,  the  caucus  commitfee  convokes  a  caucus, 
i.e.  a  m(>eting  of  the  whole  party,  at  which  the  attitude  to  be 
a.ssumed  by  the  party  is  debated  with  closed  doors,  and  a  vote 
taken  as  to  the  coUr.se  to  be  adopted.'     liy  this  vote  every 


is  to  r;invii.HS  his  party  on  all  (Imihtfiil  issues  ainl  inform  tin-  leailirs  how  many 
votes  can  lie  depeiKli'd  on.  The  itifls  of  ta--'.  piTsuasion,  anil  force  are  rei|iiiri'(| 
to  fit  him  for  tlie  delicate  work  of  hanilliliK  the  hesitatini;  or  the  disafTecteil. 
[Xote  to  edition  of  I'tlO.) 

'  Ar  /pcrienced  senator  told  me  that  the  ."Senate  caucus  of  his  party  used 
to  meet  on  an  averaKe  twice  a  month,  the  H(/Use  caucus  less  freciuently  .\ 
ieadiuR  momher  of  the  House  .said  that  a  "call  '  would  be  sent  out,  on  an  aver- 
ano,  for  about  six  measures  in  a  session,  i.r.  from  t(  n  to  twenty  times  alto- 
Rethor,  accordinir  to  the  resistance  offereil  to  the  me.isures  of  the  majority. 
Sometimes  a  "call"  of  the  majority  is  simii'd  hy  the  Speaker,  lleneral  meet- 
ings of  a  party  in  Purliument  are  much  Icim  ciiinmoii  in  England. 
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member  of  the  party  is  deemed  hound,  just  as  he  would  I),'  in 
England  by  the  request  of  the  leader  eonveyed  through  the 
whip.  Disobedience  cannot  be  punished  in  ('ongress  itself, 
except  of  course  by  social  p(>nalties ;  but  it  endangers  the  seat 
of  the  too  independent  member,  for  the  party  mam^ers  at 
Washington  will  communicate  with  the  party  managers  in  his 
district,  and  the  latter  wall  i)robably  refuse  to  re-nominate  him 
at  the  next  election.  The  most  important  caucus  of  a  Con- 
gress is  that  held  at  the  opening  to  s(>l(>ct  the  party  candidate 
for  the  speakership,  selection  by  th(!  majority  being  of  course 
equivalent  to  election.  As  the  views  and  tendencies  of  the 
Si)eaker  det(>rmino  the  composition  of  the  committei's,  and 
thereby  the  course  of  legislation,  his  selection  is  a  matter  of 
supreme  importance,  and  is  preceded  by  weeks  of  intrigue  and 
canvassing. 

The  process  of  "going  into  caucus"  is  the  regular  American 
substitute  for  recognized  l(>adership,  and  has  the  advantage  of 
seeming  more  consistent  with  democratic  equality,  becau.sc 
every  member  of  the  party  has  in  theory  equal  weight  in  the 
party  meeting.  It  is  used  whence  r  a  line  of  policy  has  to  \)v. 
settled,  or  the  whole  party  to  be  rallied  for  a  particular  party 
division.  But  of  course  it  cannot  l)e  employed  every  day  or 
for  every  bill.  Hence  when  no  party  meeting  has  issued  its 
orders,  a  member  is  comparatively  free,  to  vote  as  hv  pleas(\s, 
or  rather  as  he  thinks  his  constituents  pleases  If  he  know.s 
nothing  of  the  matter,  he  may  take  a  friend's  advice,  or  vot(; 
a.s  he  hears  some  prominent  man  on  his  own  side  vote.  Any- 
how, his  vote  is  doubtful,  unpredictable ;  and  consequently 
divisions  on  minor  questions  are  uncertain.  This  is  a  further 
reason,  added  to  the  power  of  the  .stancUng  committees,  why 
there  is  a  want  of  consistent  policy  in  the  action  of  Congress. 
As  its  leading  men  have  comparatively  Httle  authority,  and 
there  ar(>  no  means  wherc'liy  a  leader  could  keep  his  party  to- 
gether on  ordinary  questions,  so  no  (K'finite  ideas  run  through 
its  conduct  and  express  themselves  in  its  votes.  It  moves  in 
zig-zags. 

The  freedom  thus  enjoyed  by  members  on  minor  questions 
has  the  interesting  result  of  preventing  disscnsiuns  and  splits 
in  the  parties.  There  are  substances  which  cohere  best  when 
their  contact  is  loose.  Fresh  fallen  snow  keeps  a  smooth  sur- 
face even  on  a  steep  slope,  but  when  by  melting  and  regelation 
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it  has  bceoim'  \ci%  cracks  and  rifts  l)c>, :  to  appear.  A  loos.> 
Imng  carriaK(>  will  hold  together  over  a  road  whos*'  roughness 
would  strain  and  break  a  more  solid  one.  Henc(>  serious  differ- 
ences of  opinion  may  exist  in  a  congressional  party  without 
l)n>aking  its  party  unity,  for  nothing  more  is  needed  than  that 
a  solid  front  s}iould  be  pres(>nted  on  the  occasions,  few  in  each 
session,  when  a  momentous  division  arrives.  The  appearance 
of  agreement  is  all  th(^  more  readily  preserved  bc^cau.se  there  is 
htthr  serious  debating,  so  that  th;'  advocates  of  on;-  view  seldom 
provoke  the  other  section  of  thei/  party  to  rise  and  contradict 
Uiem  ;  while  a  member  who  di.ssents  from  the  bulk  of  his  party 
on  an  important  issu(>  is  slow  to  vot(^  against  it,  because  he  has 
littl(>  chance  of  defining  and  defending  his  position  by  an  ex- 
planatory speech. 

The  congressional  caucus  has  in  troublous  times  to  be  sup- 
plemented by  something  like  ol)(>dienc(!  to  regular  leaders.  Mr. 
Thaddeus  Stevens,  for  instance,  led  with  recogniz.  d  authority 
th(-  majority  of  the  House  in  its  struggle  with  President  An- 
drew Johnson.  The  Senate  is  rather  more  jealous  of  the  equal- 
ity of  all  its  mi'inbers.  No  senator  can  be  said  to  havi  •  / 
authority  beyond  that  of  exceptional  talent  and  experience; 
and  of  course  a  senatorial  caucus,  since  it  rarely  consi.sts  of 
more  than  fifty  jhtsoiis,  is  a  better  working  body  than  a  House 
caucus,  which  may  exce.'d  two  hundred.' 

The  European  reader  may  be  perplexc!  l)y  the  apparent 
contradictions  in  what  has  been  said  regarding  '".e  party  or- 
ganization of  Congress.  'Is  th(i  American  House  after  all," 
he  will  ask,  "more  or  less  a  party  body  than  the  British  House 
of  Commons?  Is  the  spirit  of  i)aity  more  or  less  strong  in 
Congress  than  in  t\m  American  peoj)le  generally?" 

For  the  purpose  of  serious  party  issues  the  House  of  Rejire- 
sentatives  is  nearly  as  much  a  party  body  as  th«>  House  of 
Commons.  A  meml)er  voting  against  his  party  on  such  an 
issue  is  as  likely  to  forfeit  his  party  rei)utation  and  his  seat 
as  is  an  English  member.  Hut  for  the  purpost  oi  ordinary 
questions,  of  issues  not  involviiiji  ,)arty  fortunes,  a  representative 

'  At  one  time  the  coiiBri-ssiiiiKil  ciiurus  played  in  American  history  a.  jrreiit 
part  which  it  lia.->  now  rehoiiiiee(i.  l-rom  IVM)  till  IsJl  p;ir»y  meetuiKs  of  .sena- 
tors and  representative.-*  were  held  which  nominat.  «l  the  p;irtv  candidates  for 
the  presidency,  who  were  then  ai ptcd  hy  each  i)arty  as  it's  regnlar  candi- 
dates. In  1S2S  tlie  State  lc<;i.slatiircs  iiiadr  thesi-  nominations,  and  in  1S.J2  the 
present  system  of  national  convention.-*  (sic  y»,«7,  in  Vol.  II.)  was  introduced. 
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is  less  bound  by  party  ties  than  an  English  member,  because 
he  has  neither  leaders  to  guide  him  by  their  speeches  nor  wliips 
by  their  private  instructions.'  The  apparent  gain  is  that  a  wider 
field  is  left  for  independent  judgment  on  non-partisan  questions. 
The  real  loss  is  that  legislation  Ixicomes  weak  and  inconsistent. 
This  conclusion  is  not  encouraging  to  those  who  expect  us  to  get 
rid  of  party  in  our  legislatures.  A  deliberative  assembly  is, 
after  all,  only  a  crowd  of  men  ;  and  the  more  intelligent  a  crowd 
is,  so  much  the  more  numerous  are  its  volitions ;  so  much 
greater  the  difficulty  of  agreement.  Like  other  crowds,  a  legis- 
lature must  Im»  led  and  ruled.  Its  merit  lies  not  in  the  indepen- 
dence' of  its  members,  but  in  the  reflex  action  of  its  opinion  upon 
the  leaders,  in  its  willingness  to  defer  to  them  in  minor  matters, 
reserving  disol)edience  for  the  issues  in  which  some  great  prin- 
ciple overrides  both  the  obligation  of  deference  to  establishetl 
authority  and  the  respect  due  to  special  knowledge. 

The  above  remarks  answer  the  second  ciuestion  also.  The 
spirit  of  party  may  seem  to  be  weaker  in  (^ongress  than  in  the 
people  at  large.  But  this  is  only  because  the  (juestions  which 
the  people  tlecide  at  the  polls  an^  always  (luestions  of  choice 
between  candidates  for  office.  These  are  definite  questions, 
questions  eminently  of  a  party  character,  Iwcause  candidates 
represent  in  the  America  of  to-day  not  principles  but  parties. 
When  a  vote  upon  persons  occurs  in  Congress,  Congress  usu- 
ally gives  a  strict  party  vote.  Were  the  people  to  vote  at  the 
polls  on  matters  not  exi)licitly  comprised  within  a  party  i)lat- 
form  (as  they  do  now  in  States  which  have  adopted  the  Initia- 
tive and  Referendum),  there  woiild  Ix;  a  much  greater  un- 
certainty than  Congress  displays.  The  habit  of  joint  action 
which  makes  the  life  of  a  party  is  equally  intense  in  every  part 
of  the  American  system.  But  in  England  the  existence  of  a 
Ministry  and  Opi)osition  in  Parliament  sweeps  within  the  circle 
of  i)arty  action  many  topics  which  in  .\merica  are  left  outside, 
and  therefore  Congress  seems,  and  for  some  purposes  is,  less 
permeated  than  Parliament  by  party  spirit. 

'  For  ail  interesting  eonipurisoii  i)f  p.irty  vnting  in  ("onRros-s  and  in  the  British 
Hoiute  of  Ccitninons,  see  Mr.  .\.  Lawrence  Lowell's  Uuvcrnment  of  Enijlaiui. 
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CHAPTER  XX 

THE   RELATIONS  OF  CONGUESS  TO  THE   PRESIDENT* 


So  far  as  thoy  are  Icffislative  bodies,  the  House  and  the 
Senate  have  similar  powers  and  stand  in  the  same  relation 
to  the  executive.2  We  may  therefore  discuss  them  together,  or 
rather  the  reader  may  assume  that  whatever  is  said  of  the  House 
as  a  legislature  ai)i)lies  to  th(^  Senate.'' 

Although  the  Constitution  forbids  any  Federal  official  to  be 
a  rriemlx^r  of  either  the  House  or  the  Senate,  there  is  nothing 
in  it  to  prevent  officials  from  speal-ing  there  ;  as  indeed  there 
is  nothing  to  pn^vent  either  Hous<'  from  assigning  places  and 
the  right  to  speak  to  any  o!i(^  whom  it  chooses.  In  the  early 
days  Washington  came  down  and  delivered  his  opening  speech. 
Occasionally  he  remained  in  the  Senate  during  a  debate,  and 
even  expressed  his  opinion  there.  When  Hamilton,  the  first 
secretary  of  the  treasury,  prepared  his  famous  report  on  the 
national  finances,  he  asked  the  House  whether  they  would  hear 
him  speak  it,  or  would  receive  it  in  writing.  They  chose  the 
latter  course,  and  the  precedent  then  set  has  bwn  followed  by 
subsequent   ministers,^   whih'  that  set  in   1801    by    President 

1  Thf>  relations  of  the  various  organs  of  Kovcrnuii'nt  to  one  another  in  the 
Unite<l  Stat(|s  are  so  iiiterestinij  and  so  unlike  tliose  whieli  exist  in  most  Euro- 
pean eouritries,  that  I  havi>  found  it  necessary  to  deseril)e  them  with  some 
niiiuiteness,  aiul  from  several  points  of  view.  In  tiiis  ciiapter  an  account  is 
given  of  the  actual  working  relations  of  tlie  I'residcnt  and  Connress  ;  in  the 
next  chapter  the  nerKTal  theory  of  t!ie  respective  functions  of  the  executive 
and  legislative  departments  is  examined,  ami  the  Amcri.an  view  of  the  nature 
of  these  functions  explained  ;  while  in  Chapter  XXV.  the  .\mcrican  sy.stem  aa 
a  whole  is  compared  with  the  so-callid  •cabinet  sy.stem"  of  Britain  and  her 
colonies. 

2  The  House  has  the  ex<lu.sive  initiative  in  reV4Tiue  hills;  Imt  this  privilege 
does  not  affect  what  follows. 

'The  executive  functions  of  the  Senati'  have  l>e<ii  discus.sed  in  Chapter  XI. 

*  A  committe<>  of  the  Senate  rcporteil  in  favour  of  givint:  the  riirht  of  S!>eech 
to  ministers  (see  noti'  to  (  hapter  l.\.  ant,):  and  this  was  provided  in  the  Con- 
stitution of  the  Southern  Confederacy  (see  not.-  to  Chapter  XXVI.  at  the  end 
of  this  vol.ime).  Th<'  I'residcnt  may  of  course  .'ome  into  the  Senate.  None 
had,  however,  entered  the  House  .if  Representatives  until  in  V.H'.i  President 
Wilson  went  there  and  insteail  of  senditin  a  writtt^i  mes.saKe  delivered  a  speech 
P  'MJ     . 
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Jefferson  when  lu*  transmitted  his  niessaK(;  in  writinj?  instead 
of  delivering  a  speecii,  has  Ixmmi  siniihirly  respected  by  all  his 
successors.     Thus  neither  House  now  hears  a  nieinher  of  the 
executive  ;  and  when  a  minister  ai)iH«ars  before  a  eonunittoc,  ho 
apjM'ars  primarily  as  a  witness  to  answer  questions,  rather  than 
to  stat<>  and  ar^ue  his  own  case.     There  is  therefore  little  direct 
intercourse  betwwn  ("ongress  and  the  administration,  and  no 
sense  of  interdei)endenc((  and  community  of  action  such  as  exists 
in  other  parliatnentary  countries.'     Be  it  reniembc!red  also  that 
a  minister  may  n«'\-er  havi^  sat  in  (  ongress,  and  may  therefore 
he  ignorant  of  its  temper  and  habits.     Six  memiiers  of  Mr. 
Ch^veland's  cabinet,  in  1888,  and  seven  of  Mr.  Taft's  in  1909, 
had  never  had  a  seat  in  either  Hous.;.     The  President  himself,' 
although   he    has   been  voted  into  office  by  his  party,  is  not 
necessarily  its  l(>ader,  nor  even  one  among  its  most  prominent 
leaders.      Hence  he  may  not  sway  the  councils  ami  guide  the 
policy  of  those  memlwrs  of  (  ongress  who  belong  to  his  own  side. 
No  duty  lies  on  Congress  to  take  up  a  subject  to  which  he  has 
called  attention  as  needing   legislation;    and  tlie  suggestions 
which  he  makes,  year  after  year,  may  be  neglected,  even  when 
his  party  has  a  majority  in  both  Houses,  or  when  the  subject  lies 
outside  party  lines.     Members  have  sometimes  complained  of 
Ills  submitting  draft  bills,  although  there  are  plenty  of  prece- 
dents for  his  doing  so. 

The  President  and  his  cabinet  have  no  recognized  spokesman 
in  eithe-  House.  A  particular  .senator  or  representative  may 
be  in  confidential  communication  with  them,  and  be  the  instru- 
ment through  wh  }m  th«>y  seek  to  act ;  but  he  would  probal)ly 
disavow  rather  than  claim  the  position  of  an  exponent  of  min- 
isterial wishes.  Tlie  President  can  of  course  influence  mem- 
bers of  Congress  through  i)atronage.  He  may  give  places  to 
them  or  their  friends ;   hr  may  approve  or  v<>to  bills  in  which 

to  tl...  .S,.M:it,.  aiul  tl„.  H„„s,.  to^-rth.T.      \.,  E:,«lisl,  kinn  has  ,.„t,.r..,l  th,>  Homo 

of  (u.unH,n>    . . ....,•,,((  I,:.,!..-  I.  i,.   ir.lJ tl...  .....isio,,  „f  his  att..nM,t  t..  sm.- 

th,.  Im.  n>,mlM.rs.  wh.„,  say>  thr  .l,„>r„.,l.  -Ilis  .Maj.sty  ,•:.„...  int..  th-  H„us,. 

an<l  t.,       \Ir.  M-akcr  s  .  hair  :    ■  Ca-uxU'Uxvn.  I  a...  sorry  t.,  have  this  ocasioa 

o  roinr    mu>  you.  |  h,.  r,.sults  ,li,l  „„t  ..n<..uraK,.  hi.s  su.-.rs.sors  to  rrp^'at 

api.c.ir  ,1  ,   an.l  th.r..  wo,iM  not,  it  .s  ,-.,M,-,.iv,.,l,  1...  anythi>.K  to  ,.r.n-...,t  the  Sov- 
cn'imi  from  Ik.ii.k  prcscMt  now  whil.-  .Irhatc  is  i.ro.oc.linu 

■Th..  Hou>.. -m.-..  |.ass,.l  a  l,ill  fnr  tra.r.frrrinu  Indian  afTairs  froM.  th..  S,.or<.tary 
of  tl...  Interior  t..  tli,.  Nrr.tary  .,f  War  withuut  oon.snltinK  •■ither  official 
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llM.y  arc  i.,t.T..,st,.,|  ;  |,is  .ninisf.Ts  may  alK.t   lucrative  contracf.s 

o  th,.,r  n„Mun,r.s.     Tins  p.mvr  is  .•.,„si.|,>rHl.l,.,  h„t  c.vcrt,    or 

l.c  knowuMlK..  tlut  ,t  uas  hciuK  used  .uisht  .lanuw'  tlu"  incm. 

H.r  .n  pul,lH-  <.stnnati(„.  a.ul  expos,,  the  exeeutiv  to  irnn.ita- 

lons.     The  eonsecp-.enee  of  euttiuK  ofT  (.jm...  relations  haslwn 

..  eneouruRe  s,rret  i„fiu,..ee,  ^vhU'h  may  no  doubt  he  use,l  for 

i.'Kit.rnate  purposes,   hut  uhi.h,  hein^  exerte.l  in  ,larkn,>ss   is 

.seldom  ahove  suspu-ion.     When  the  President  or  a  minist(>r'  is 

.   tacke,  m  (  onf;ress,  ,t  .s  not  the  .luty  ,.f  any  one  there  to  justifv 

IrmT  ;;  1  '"  "■'■";""'  "'"•■'^'  ""^^  '^^'^  ^  ^^-^itt-.  delen,;. 
or  may  uuluoe  a  member  to  state  his  ease;  but  this  method 
.uk.s  the  advantuKes  of  tlu-  European  parliamentary  system, 
clil       .  '  j'--"  --"il^-'l  rqnis   in  .lebate  the  vario.i 

clurKos,  showmjr  hnnself  not  afraid  to  answer  fresh  questions 
and  grapple  w.th  new  points.  Thus  by  its  exc-lusion  from  Con- 
gress the  executive  .s  deprived  of  the  power  of  leading  and 
tativ?acis  '"^"''^'""' ^"'' ^f  J''^''f>i"S  in  debate  its  adminis- 
Next  as  to  the  power  of  Congress  over  the  exeeutivf..     Fither 

clninrnnSh"T''-f  '  "^''  V^'''''  •'"'"<^>''  ^-'"^  f'«-  '•(■solutions 
cdling  on  the  Pr(sid,.nt  or  his  ministers  to  take  certain  steps 

or  disapproving  steps  they  hav,>  aln-adv  taken.  The  Presil 
«Iont  need  not  obey  su,-h  resolutions,  need  not  evon  notice  them 
itiey  do  not  shorten  his  term  or  limit  his  discretion  '  More- 
over, If  the  resolution  be  one  (cnsurin.-  the  act  of  a  minister  the 
1  resident  does  not  escape  n.sjjon.si  =,.ty  bv  throwing  over  the 
mmi.ster,  because  the  law  makes  him,  and  not  his  servant  or 
aflviser,  resjionsible. 

Either  House  of  Congress  can  direct  a  committcH'  to  summon 
and  e.xamine  a  minister,  who,  though  he  may  legally  rr^fuse 
o  attend,  very  ranly  refuses.  Th<>  committee.Vhen  it  has  got 
iim,  can  do  nothing  more  than  (|uestion  him.  He  may  evade 
their  riuestions,  may  put  them  ofT  the  scrnt  bv  dexterous  con- 
wilments.  He  may  y\ith  impunity  tell  th«>m  that  he  means  to 
take  his  own  course.  To  his  own  master,  the  President,  he 
standeth  or  falleth. 

J  In  EnKland  a  rosolution  of  the  Ilnus,.  of  ro.nmons  alono  is  almost  always 
uT^t^^CuT'WT''''"''  bin.  wi,l,i„  th,.  clis,.r,.ti,.n  of  tho  S.-oS 
If  Its  wwhos  an-  <i.sro^rar.l,.,l.     TIutc   Iimv-  ,  v,i,   l.,r„   i„.s,an,vs  i„   whiTtho 
ox-out.vo  has  ooaso,!  to  p„t   in  for,,-  ,1,..  provisions  of  a,/ un  r  •  ..'alcM  s   tut  • 
I.e.au80  the  Hou.-so  of  Con.mon.  ha«  .xpn^.s..!  ,t.  .iisapproval  of    ha    statute 
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{^ongross  may  r<>fiis<»  to  the  President  tlio  legislation  hv 
ro<iuest.s  and  thus,  by  mortifying  and  <'tnl)arrassing  him,  may 
sock  to  comiM'l  his  complianco  with  its  wislM's.  It  is  only  a 
timid  President,  or  a  Pr<>sident  greatly  In'nt  on  accomplishing 
some  end  for  which  legislation  is  nee(h'd,  who  will  he  moved  l>y 
such  tactics. 

Congress  can  pass  hills  recjuiring  the  President  or  any  min- 
ister to  do  or  ahstain  from  doing  certain  acts  of  a  kind  hitlu'rto 
h>ft  to  his  fre<«  will  and  judgment,  may,  in  fact,  endeavour  to 
tie  down  the  officials  by  jirescrihing  certain  conduct  for  th<'m 
in  groat  detail.  The  President  will  presumably  veto  such 
bills,  as  contrary  to  sound  administrative  {wlicy.  If,  however, 
he  signs  them,  or  if  Congn^ss  jiasses  them  over  his  veto,  iho 
further  question  may  aris«»  whether  they  are  within  the  constitu- 
tional jjowers  of  Congress,  or  are  invalid  as  unduly  trenching 
on  the  discretion  which  the  Constitution  leaves  to  the  executive! 
chief  magistrate.  If  he  (or  a  minister),  alleging  them  to  ]m 
unconstitutional,  disol)eys  them,  tlu^  only  means  of  dciding 
whether  he  is  right  is  by  g(>tting  th(>  point  Ix'fore  the  Sui)reme 
Court  as  an  issue  of  law  in  some  legal  proc(>eding.  This  cannot 
always  be  done.  If  it  is  done,  and  the  court  decide  against  the 
President,  then  if  he  still  refuses  to  obey,  nothing  remains  but 
to  impeach  him. 

Impeachment,  of  which  an  account  has  ain'ady  Ikm'u  given, 
is  the  heaviest  piece  of  artillery  in  th(>  congressional  "irsena!, 
but  because  it  is  so  heavy  it  is  unfit  for  orflinary  use.  It  is 
like  a  hundred-ton  gun  which  ne<'(ls  complex  machinery  to 
bring  it  into  position,  an  enormous  charge  of  ])owder  to  fire  it, 
and  a  large  mark  to  aim  at.  Or  to  vary  the  simile,  imix-achment 
is  what  j)hysicians  call  a  heroic;  medicine,  an  extn'inn  nMuedy, 
proper  to  1m>  appli<Ml  against  an  official  guilt>'  of  political  crimes, 
but  ill  adapted  for  the  jMuiishnu'iit  of  small  transgressions. 
Although  the  oim^  Presi<h?nt  (.\ndrew  Johnson)  against  whom 
it  has  been  used  had  for  two  years  constantly,  and  with  great 
intemperance  of  language,  so  defied  and  resisted  Congress  that 
the  whole  machinery  of  governm(>nt  had  'wen  sever(>ly  strained, 
yet  the  Senate  did  not  convict  him,  because  no  single  ofTenee 
had  l)oen  clearly  made  out.  Thus  impeachment  does  not  tend 
to  secure,  and  indeed  was  never  meant  to  secure,  the  co-opera- 
tion of  the  executive  with  Congress. 

It  accordingly  appears  that  Congress  cannot  compel  the  dis- 
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missul  of  any  official.  It  niuy  invc.stigat(«  liis  conduct  by  a 
C()iimiittc(!  and  so  try  to  drive  him  to  n'sifrii.  It  may  miucst 
the  President  to  dismiss  him,  hut  if  his  master  stamls  hy  him  and 
he  sticks  to  his  place,  nothing  more  can  1h'  (h)ne.  He  may 
of  course  bo  impeached,  but  one  does  not  imp<'acl  ;r  mere 
incomiH'tence  or  hixity,  as  on-  does  not  use  steam  hai.nners  to 
crack  nuts.  Thus  we  arrive  at  the  result  (hat  while  (\  .^ress 
may  examine  th<"  .servants  of  the  public  to  any  extent,  may 
censun'  them,  may  l:iy  (h.wn  rules  for  tlx-ir  jruidancc,  it  cann(»t 
net  rid  of  them.  It  is  as  if  the  directors  of  a  cc  ipany  were 
forced  (o  ro  on  employing  a  manager  whom  they  had Cea.sed 
to  trust,  because  it  was  not  they  but  the  stockholders  who  had 
appointe<l  him. 

Th«'r(>  remains  the  poAver  which  in  free  countries  has  U'en 
lonp;  regarded  as  the  citadel  of  i)arliamentary  supremacy,  the 
power  of  the  pur.se.  The  Constitution  keeps  (he  President 
far  from  this  citadel,  .-rrantiiiK  to  CouKress  the  sole  riKht  of 
raising  money  and  ai)propriatinK  it  to  the  .service  of  tlu'  State. 
Its  management  of  national  finance  is  sifinificantly  illustrative 
of  the  jilan  which  .separates  the  legislative  from  tJie  executive. 
In  this  supremely  important  matter,  the  Administration,  instead 
of  proposin-i;  and  supervisinfj;,  instead  of  .securing  that  each 
department  {j;<'ts  the  money  that  it  ni-eds,  that  no  money  k<h'.s 
where  it  is  not  iKH'ded,  that  r.'venuf!  is  jmjcured  in  the  least 
troul)U«ome  an  e.\i)ensive  way.  that  an  e.xact  yearly  balance 
is  struck,  that  the  policy  of  exjH'nditure  is  self-consistent  and 
rea,sonably  permanent  from  year  to  year,  is  by  its  exclusion 
from  Congress  dei)rived  of  influenc(>  on  the  one  han«l,  of  «>- 
.sponsibility  on  th(^  other.  The  office  of  Finance  Minister  is 
put  into  commis.sion.  and  (livid<(l  lw'twe«>n  the  chairmen  of 
.several  unconn(>cted  conmiitttH's  of  both  IIous<'s.  A  mass 
of  business  which  sjM'cially  needs  the  knowledge  ,kill,  and 
•'conomical  conscience  of  a  responsibh"  ministry,  is  h  ."t  to  com- 
mitt(H's  which  are  jwwerful  but  not  resjxjnsible,  and  to  Hous«'s 
whose  nominal  resiwnsibility  is  in  practice  sadly  weakened  by 
their  ^ant  of  ajjpropriate  methods  and  organization. 

How  i;u,  tlu-n,  (h»es  the  power  of  the  purse  enable  Congre.s.s 
to  control  the  President  ?  Much  less  than  in  European  coun- 
tries. Congress  may  check  any  jiarticular  scheme  which  the 
President  favours  by  refusing  supplies  for  it.  If  he  were  to 
engage  in  military  operations       he  cannot  under  the  Con.stitu- 
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lion  '•(li'diirc  u:ir"  for  tli:t1  Ik-Ioiius  to  ( 'oiiKrcss  tln'  Mouse 
iniKlit  paraly/f  him  l)y  dnliniiif;  to  vote  the  r('(|iiisit('  army 
a|)|)ro|)riatioiis.  If  he  wvw  to  n'|M'at  the  splendid  aiiilacity  (»f 
JefTerson  l)y  |.urclias;nn  a  new  territory,  tliey  could  witliJiold 
the  purchase  money.  liut  if,  k  -epinK  within  the  limits  of  his 
constitutional  functions,  |»'  takes  a  diffi-rent  course  from  that, 
they  recomuMMid,  if  for  instanc<'  he  slutuld  n-fuse,  at  their 
H'peated  re(|uests.  to  demand  the  lil)eration  of  American  citi- 
zens pininu;  in  foreign  dungeons,  or  to  suppr;'ss  disorders  in  a 
State  whose  ;!;overnm«'nt  had  reipiested  Federal  inti'rvention, 
they  would  have  to  look  on.  To  withhold  the  ordinary  su|)- 
I)Iies,  and  therehy  .top  the  maciiine  of  f;()vernin(>nt,  would 
injure  the  coi  ntry  and  themselves  far  more  than  the  Presi- 
dent. They  would,  tt)  use  a  commoti  expression,  Ix^  ('uttiiiK 
olT  tlieir  nose  to  si)ite  their  face.  They  could  not  lawfully 
refuse  to  vote  his  salary,  for  that  is  jj;uarant<H'd  to  him  l)y  the 
Constitution.  They  could  not,  except  hy  a  successful  im|K'a<'h- 
ment,  tin-n  ]iU>\  out  of  the  White  House  or  deprive  him  of  his 
title  to  tlH'  oiiedi.'Mce  of  all  Federal  officials. 

.\ccordinu;ly.  when  Conjfress  has  endeavoured  to  co<Tce  the 
I'l-esident  l>y  the  use  of  its  money  ])owers,  the  case  heinn  oik; 
in  which  it  could  not  attack  him  hy  ordinary  lepslation  (either 
because  such  legislation  would  i)e  unconstitutional,  or  for 
want  of  a  two-thirds  majority),  it  has  ])roc(H'd(^d  not  hy  refusing 
api)ropriations  altofrether,  as  the  Hritish  House  of  Commons 
would  do  in  like  circumstances,  hut  hy  attachlnj;;  what  is  calU'd 
a  "rider"  to  an  appropriation  hill.  Many  years  aRo  the  Hou.se 
formed,  and  soon  hcfran  to  indulge  fn'cly  in,  the  hahit  of  in.sert- 
inji  in  hills  ai)propriatinm  money  to  the  puri)o.ses  of  the  jnihlic 
s«'rvice,  ])rovisions  relating  to  (juite  ditTen-nt  tnatters,  which  then* 
was  not  time  to  push  through  in  the  ordinary  way.  In  1807 
( 'oMKre.ss  u.sed  this  device  a^aiiLst  President  .lohn.son,  with  whom 
it  was  then  at  op<'n  war,  hy  attaching  to  an  army  appropriation 
hill  ;i  clause  which  virtually  dei)riv<'d  the  President  of  the  com- 
ma..d  of  the  army,  entrusting  its  management  to  the  general 
hifihest  in  command  (Cieneral  CJrant).  The  President  yielded, 
knowinsi  that  if  he  refused  the  hill  would  he  carried  over  his  v(>to 
hy  a  two-thirds  vote  ;  and  a  usage  already  mischievous  was  con- 
firmed. In  187i),  the  majority  in  Congress  attempted  to  over- 
come, l)y  the  sam«'  weapon,  the  resistance  of  President  Hayes 
to  certain  mejtsures  atT«'cting  the  South  which  they  de,sired  to 
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pass.  Tlicy  tiirkfd  tlicsi-  tiicasiircs  f„  (hr.-c  a|»prnf)ria1i()ii  l.iUs, 
army,  Icuislativ.-,  and  judiciary.  T\\v  iiiiiiurity  in  l.oth  houses 
f«.ii«lil  liard  anainst  thr  riders,  hut  were  hea'teu.  The  J'resi- 
dent  ve1(.e<|  all  tlin'e  l.ills,  aixl  ('(iiiy;ress  was  (.hjim-d  t(»  pass 
MieiM  without  U»'rid«Ts.  Next  M»iunlhe.stnifr>.i.Mec<)ninieii(ed 
in  the  .same  form,  and  the  I'resi.lent,  l.y  rejeetinn  the  money 
l>ills,  auain  eompelled  Congress  to  drop  the  tacked  |)rovisions 
This  victory,  wliich  was  (.f  c(.urs:'  due  to  th.-  fact  that  the  domi- 
nant |)arty  in  ( 'onuress  coul.l  not  comin.md  a  t  wo-tliirds  majority, 

was  deeme(|  to  have  s<-ttledth.-(|uestion  as  Let  ween  the  executive 
and  the  legislature,  and  may  have  |)ermanently  di.scouraKed  the 
latter  from  reeurrinn  to  the  same  tactics. 

President  Hayes  in  his  veto  messaKcs  argued  against  the 
practice  of  tacking  other  matters  lo  money  liills  ;  ami  a  rule  of 
the  House  (not  always  strictly  ol.servedj  now  declares  tliat  an 
api)ropriation  hill  shall  not  carry  any  new  le>;i.-lation.  It  has 
certainly  caused  jrreat  ahiises,  ;ind  is  forliidch-n  hy  the  constitu- 
tions of  many  States.  \  President  onc<'  urfie<l  upon  Congress 
the  de.sirahility  of  so  amending  the  Federal  ( 'oust Itui ion  as  to 
cnahle  him,  as  a  State  governor  is  l)y  .some  recent  State  consti- 
tutions allow«'d  to  do,  to  v<'to  single  items  in  an  appropriation 
hill  without  njectiuK  tin-  whole  hill.  Such  an  amendm<'nt 
is  desiffid  \^y  onliKhti-mMl  men,  Iwcaihse  it  would  enal)h-  tlu; 
executive  to  «lo  its  duty  hy  tlie  country  i:i  defeating  the  petty 
johs  now  smu«<?led  into  these  hills,  without  losiiiK  tiie  supi)lies 
neces.sary  for  the  puhlic  .service  which  the  hills  j)rovide.  Small 
a.s  the  chanj!:e  M-em.s,  its  adoi)tion  would  cure  one  of  the(h"fect.s 
due  to  the  ah.sence  of  ministers  from  ( "on^ress.  and  .save  the 
nation  millions  of  dollars  a  year,  hy  diminishing  wasteful  e.x- 
penditUH!  on  local  purposes,  jiut  the  i)roce.ss  of  amendiiifr  the 
Constitution  is  so  trouhlesom*!  that  even  a  change  which  involv('s 
no  party  i.s.sues  may  n>main  una<loi)ted  lonj;  after  the  hest  opin- 
ion has  hecotne  unanimous  in  it.s  favour. 
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Thr  fundamoiital  characteristic  of  the  American  National 
Govcmmrnt  is  its  s<>pariitioti  of  tin*  Icjiislativi',  executive,  and 
judicitil  departments.  This  separation  is  the  merit  which  the 
Philadelphia  Convention  chiefly  souRht  to  attain,  and  which 
the  Americans  have  been  wont  to  n-Kurd  as  most  cotnpleteiy 
siH'ured  by  their  ( 'onstitution.  In  Kuro|x*,  as  well  as  in  America, 
men  are  accustomed  to  talk  of  legislation  and  administration 
as  distinct.  Hut  a  consideration  of  their  nature  will  show  that 
it  is  not  easy  to  separate  these  two  departments  in  th(>ory  by 
analysis,  and  still  less  «>asy  to  k<M'|)  them  ajjart  in  practice. 
We  may  liegin  by  examining  t.ieir  r;'lations  in  the  internal 
affairs  of  a  nation,  n'serving  foreign  iiolicy  for  a  later  part  of  tin* 
discussion. 

People  commonly  think  of  the  Ij<>f!;islature  as  the  iMxIy  which 
lays  tlown  general  rules  of  law.  which  prescriln's,  for  instance, 
that  at  a  man's  death  his  children  shall  succcjmI  e(|ually  to  his 
property,  or  that  a  convicted  thief  shall  Ik*  punisluul  with  im- 
prisonment, or  that  a  manufacturer  niay  register  his  trad;'  mark. 
They  think  of  the  Executive  as  consisting  of  the  persons  who  xo 
certain  acts  under  those  rul«>s,  who  lock  up  convicts,  register 
trade  marks,  carry  letters,  rai.-'e  and  pay  a  iM)lice  and  an  arm> . 
In  financ(^  the  Ijegislature  imposes  a  tax,  the  Executive  gathers 
it,  and  places  it  in  th<'  treasury  or  in  a  bank,  subject  to  legish'tivf 
orders  ;  the  legislature  votes  money  by  a  statute,  appropriatine; 
it  to  a  specific  pur[>os<^ ;  the  Executive  draws  it  from  the  treasur 
or  bank,  and  applies  it  to  that  purpo.se,  perhaps  in  paying  the 
army,  perhaps  in  building  a  bridge. 

The  executive  is,  in  civilized  countries,  itself  the  cr'at'irc  el 
the  law,  deriving  therefrom  its  existence  as  well  as  its  author 
ity.  Sometimes,  a.s  in  France,  it  is  so  palpably  and  formally 
The  President  of  the  Republic  has  been  called  into  existem  ■ 
by  the  Constitution.     Sometimes,  as  in  England,  it  is  so  sui- 
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stiintiiilly,  thouKli  ncf  f<.niuilly.  The  Kiinlisli  Crown  ,|,itcM 
from  u  rcinoto  uiiti(iiiity,  when  ciistom  and  h.'lii-f  luid  scurccly 
(Ty.stullizfHl  into  liiw ;  and  fhouKli  Parlijuiu-iit  has  r(|)tatrdly 
determined  its  devoliitidii  upon  |)artieular  persons  (»r  families 
—  it  is  now  held  under  tli<'  Aet  of  S.ttlenicnt  -  no  statute,  has 
ever  affeeted  to  confer  upon  it  its  riuhts  to  the  ohedienei  of 
the  p<'ople.  Hut  i)raetieally  it  holds  its  powers  at  the  |)!(as- 
ure  of  Parliament,  which  has  in  sonic  casi's  e.\j)ressly  limited 
them,  and  in  others  nivcn  them  a  tacit  neoKnition.  WC  may 
ueeordiiiKly  say  of  KriKland  and  of  all  constitutional  moti- 
arehies  as  well  as  of  repuhlics  that  the  executive  in  all  its  acts 
must  obey  the  law,  that  is  to  say,  if  the  law  prescrihcs  a  {)ar- 
tieular  course  of  action,  the  executive  must  take  tliat  course  ;  if 
the  law  forltids  a  particular  course,  the  ex:'cutiv(  must  avoid  it. 

It  is  therefore  clear  that  th"  extent  of  the  power  of  the 
executive  manistrate  dep-.nds  upon  th"  particularity  with 
which  the  law  is  drawn,  that  is,  upon  the  amount  of  discretion 
which  the  law  leaves  to  him.  If  tlie  law  is  miieral  in  its  terms, 
th(;  executive  has  a  wnU-.  discn'tion.  If,  for  instanee,  the 
law  prescrilies  simply  that  a  duty  oi  ten  jx  r  cent  ml  nilnrcm 
he  levied  on  all  Juaiiufactund  j;oo<ls  imjM)rted,  it  rests  with 
the  exeeutiv'  to  determine  hy  wliom  and  where  that  duty 
shall  he  collected,  and  on  what  principles  it  shall  Ix;  calcu- 
lated. If  the  law  merely  creates  a  post-ofFice,  the  executive 
may  fix  the  rate  of  payment  for  letters  and  parcls,  and  the 
e..n<litions  on  which  they  will  he  r(e;'ived  imd  delivered.  In 
th<'se  casis  the  exe<-utive  has  a  lar^e  field  within  which  to 
exert  ts  free  will  and  choice  of  means.  Power  m-ans  nothing 
nor  ifian  the  extent  to  wliicji  a  man  <-an  make  his  individual 
nil]  prvail  aiiamst  the  wills  of  other  men,  so  as  to  control 
:tii"n.  Hence,  when  tlu^  law  jjives  to  a  majjistrate  a  wide  dis- 
-T»>tion.  he  is  powerful,  hecause  the  law  clothes  his  will  with 
jiii  -^  ■  power  of  the  .state.  On  the  other  han<l,  if  the  law  jroes 
aiw  minute  distails,  directing  (his  to  he  done  and  that  not  to 
-»•  aiHie  it  narrows  the  discretion  of  the  executive  magistrate. 
Hir-  perMHial  will  and  choic"  are  p;one.  He  can  no  longer  he 
iM^oshi  OI  as  a  co-ordinate  power  in  the  state.  He  hecomes 
X  men'  servant,  a  hand  to  carry  out  the  bidding  of  the  legis- 
iaTtve  !>rain,  or  we  m^y  even  say,  a  tool  in  th(!  legislative 
hasd. 

-iS  the  legislature  has  been  the  body  through  which  the  poo- 
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pIc  have  chiefly  assorto<^  their  authority,  we  find  that  law- 
making assemblies,  whother  primary  or  represiutativc,  have 
always  sought  to  extend  thi'ir  province  and  to  subjcx't  the; 
executive  to  themselves.  They  have  done  this  in  lu^veral 
ways.  In  the  democracies  of  ancient  Greece  t''  >  ass(!mbly  of 
citizens  not  only  passed  statutes  of  general  application,  but 
made  peace  or  declared  war ;  onh-red  an  <'xpedition  to  start 
for  Sphacteria,  and  put  Cleon  at  th(>  head  of  it;  commanded 
the  execution  of  prisoners  of  war,  or  reprieved  them  ;  conductcnl, 
in  fact,  most  of  the  public  busin(>ss  of  the  city  by  a  s>>ries  of 
decrees,  all  of  which  were  laws,  i.e.  declarations  of  its  sov- 
ereign will.  It  was  virtually  th(>  government.  The  chief 
executive  officers  of  Athi>ns,  called  the  gencTals,  had  little 
authority  except  over  the  military  op(>rations  in  the  field. 
Even  the  Roman  Constitution,  a  far  more  highly  developed 
and  scientific,  though  also  a  complicated  and  cumbrous  system, 
while  it  wisely  left  great  discretion  to  tha  chief  magistrates 
(requiring  them,  however,  to  consult  th.'  S(>nate),  yet  per- 
mitted the  passing  pro  re  nnta  of  important  laws,  which  were 
really  executive  acts,  such  as  th(>  law  by  which  Pompey  r;>- 
ceived  an  extraordinary  command  against  Mithritiates.  Th(; 
Romans  did  not  draw,  any  more  than  the  Greek  republics,  a 
distinction  between  general  and  special  legislation.' 

This  method,  in  which  the  people  directly  govern  as  a  legis- 
lature,  retlucing  the  executive'  magistrate's  to  mcTe  instru- 
ments, is  inapplicable  in  a  larg(>  country,  because  the  mass 
of  citizens  cannot  there  meet  as  an  assemi)ly.  It  is  highly 
inconvenient  where  the  legislature,  though  a  repres.'ntative 
body,  is  very  numerous.  England,  accordingly,  und  th<i 
nations  which  have  imitated  England,'-  have  taken  a  different 

'  Cf.  rhaptor  XXXI.  ami  notes  thereto.  The  (li.stinetion  is  apt  to  Iw  fr)r- 
Botteii  under  a  desixilic  nionanh,  vvlio  is  at  onee  the  exei'Utive  and  the  lejiisla- 
tive  autliority.  .\everthele.ss,  even  under  an  autocrat  tliere  are  .some  general 
rules  whioh  his  indivi(hial  \-olition  dares  not  ehaiiKe.  lM>eause  the  universal 
opinion  of  the  people  ap|)roves  them.  The  Ik>oI<  of  Daniel  represent.s  Onrius 
as  unable  to  revoke  a  Reneral  law  he  has  once  sanetioned,  or  to  exeept  a  par- 
tieular  ptTson  from  its  operation  ;  and  the  Turkish  sultan  eannot  transKress, 
at  least  in  points  of  im|M)rtanee,  the  Sheriat  or  Sacred  Law. 

'But  during  and  immediately  after  the  great  Civil  War  the  LoiiR  Parlia- 
ment arte!  as  WAh  n  \r-M:,Xi\v  aisd  aij  cxccufivr  .uithority,  as  .ii.i  the  fon- 
vontion  throuKh  part  of  the  French  R<'voiution.  .\nd  Parliament  of  course 
still  retains  its  ijower  of  givinK  what  are  practically  executive  orders,  e.g.  it 
can  pass  a  statute  directinR  a  particular  island  to  l>c  seized  or  another  to  be 
evacuated,  iis  Heligoland  was  in  ISiH). 
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method.     Th(>  people  (that  is,  the  qualified  vot.-rs)  l,av<.  allowed 
an  ex.eut.ve  to  subsist  with  appan.if  -  Nvid.>  powers,  hut  thev 
virtually  choose  th,s  ,.x<.eutiv,>,  a.ul  ke  .p  it  i.i  so  elos.'  and  eon^ 
stant  a  dt^endence  upon  th.'ir  ph-asun^,  that  it  dare  not  act 
against  what  it  believes  their  mil  to  be.     The  .strueele  for 
popular  liberties  in  England  took  at  first  the  form  of  a  struggle 
for  the  supremaey  of  law ;    that  is  to  say,  it  was  a  struggle  to 
restrain  the  prerogative"  of  the  king  by  eompellinp  his  ministers 
to  respect  the  an.-ient  customs  of  the  land  and  th.>  statutes 
passed  m  Parhainent.     As  th..  customs  were  always  maintained, 
and  the  rang,;  of  th(.  statut.-s  constantly  wi.lened,  the  (executive 
was  by  degnn-s  h(>nmied  in  within  narrow  limits,  its  discretion- 
ary power  restriet(Hl,  and  that  eharactc-ristic  principle  of  the 
Constitution,  which  has  been  well  called  "Th(>  Keign  of  Law  " 
wa.s  established      It  was  s,.ttl(.d  that  th,.  law,  i.e.  the  anci,.nt 
customs  and  the  statut,.s,  shoul.l  always  pn-vail  against  the 
discr,>tioa  of  the  (  row.i  ami  its  minist.rs,  and  that  acts  done 
by  the  .servants  of  the  Crown  sh„ul,l  b,-  justiciable,  t'xactly  like 
the  acts  of  pnvati.  p,.rs,)ns.     This  on,-;,  achi.'ved,  the  .^xt'cutive 
fairly  bitt.-d  an,l  bri,ll,.d,  and  the  ministry  ma,!,-  to  liold  office 
at  thi>  pl,>asure  of  the  Hous,.  of  Commons,  Parliament  had  no 
longer  its  form,T  tm.tiv,;  for  ,s,M.king  to  r,.stri,'t  th,.  discretion 
of  th,.  imnist,Ts  of  th,.  Crown  by  minutHy  i)articular  l,.gisla- 
tion,  for  mmist,.rs  had  becom,.  so  ac'Ustome,!  to  subi'.ction  that 
th,.ir  discn.tion  might  b,.  truste,!.     Parliam,.nt  has,"  in  fact   of 
lat,.  y,.ars  b,.gun  to  sail  on  th,.  otluT  tack,  aiul  allows  mini.sLrs 
to  ,lo  many  things  by  regulations,  s,-h,.mes,  or,l,.rs  in  council 
and  so  forth,  which  w,)ul,l  jm.viously  luiv..  b,.,-n  ,lon,.  by  statute' 
g(!n,.rally,  how,.v,-r,  r,.s,.rving  t,)  its,-lf  a  right  of  ,li.sapproval.    ' 
It  may  be  ask,>,l  how  it  ,-,)m(s.  if  this  b,.  so,  that  p,.,mle 
n,.v,.rthel,.ss  talk  ,)f  the  ,.x,.,-utive  in  IJiiglaiul  jis  being  a  .s,.pa- 
rat,.  and  consulerabl,.  auth,)rity.     Tlu;  answ,.r  is  twofold.     Tlie 
hnghsh  Cn.wn  has  nev,.r  b,.,.n,  so  to  .sp,.ak,  thrown  into  the 
m,.|ting-j),jt  an.!  re,'ast,  but  has  ,-,)ntinu<.d,  in  ,.xt,>rnal  form  and 
s,',uning,  an  md,.p,.ndent  and  highly  dignifi,'d  part  of  the  con- 
stitutional system.'     Parli{un,.nt   has  never  as.s,.rt(.d  a  direct 

'  An  intorcstiriK  illustration  of  thf  r.'l:iti,,ns  of  tl.,.  EniiH-h  fxc-iitiv.-  to  the 

.•Kislatur..    in    tlu.    fourt.vnth    :i,Ml    (ift.rntl,    ...nturirs,    wh,.,>    Purlianu.nt    was 

tl.-  n-   ',.  than  a  pur..    .Tisjatur-,   is  alTonh.l  l.y  th-  pr,.«..nt  .'onstitution  of 

tl...  t.nv  kn>,..lom  of  th..  Isl.-  of  Man.  ,!,..  last  survivor  of  thoso  nun>.T..us  kinK- 

doms  an..,,:u   wh,..h   th..   HritisI,    |s|,.s   w.r.  o,,.  ,•  ,livi,|..,l.      Fts  p.v..rnm..nt    is 

.•arru'.l  on  l.y  a  ,.ov..rn.,r  (ap|H,ii,,,.,l  l,v  ll...  Kn^.li.sh  Crown),  a  .•oun.il  ..f  eight 
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control  over  certain  parts  of  the  royal  prerogative,  such  as  tlu? 
bestowal  of  honours,  the  creation  of  pee.rag(!s,  the  making  of 
appointments  to  office.  No  one  at  this  moment  can  say  exactly 
what  the  royal  prerogative  does  or  does  not  include.  And 
secondly,  the  actual  executive,  i.e.  the  ministry  of  the  day, 
rj'tains  some  advantages  which  an;  practically,  though  not 
legally,  hmni'nse.  It  has  an  initiative  in  all  U-h-slation,  a  solo 
initiative  in  financial  legislation.  It  is  a  small  and  we"  organ- 
izwl  IxMly  placed  in  the  midst  of  a  much  largj'r  and  less  or- 
ganized body  {i.e.  the  two  Houses),  on  which  therefore  it  can 
powerfully  act.  All  patronag(>,  (ecclesiastical  as  well  as  civil, 
lies  in  its  gift,  and  though  it  must  not  use  this  function  so  as 
to  disgust  the  Commons,  it  has  great  latitude  in  the  disposal 
of  favours.  While  Parliament  is  sitting  it  disposes  of  a  large 
part,  sometimes  of  the  whole,  of  the  time  of  the  House  of  Com- 
mons, and  can  therefore  advance  the  measures  it  prefers,  while 
retarding  or  evading  motions  it  dislikes.  During  nearly  half 
the  year  Parliament  is  not  sitting,  and  the  necessities  of  a  great 
State  placed  in  a  restless  world  oblige  a  ministry  to  take  mo- 
mentous resolutions  upon  its  own  responsibility.  Finallj', 
it  includes  a  few  men  who  have  obtainwl  a  hold  on  the  imagi- 
nation and  confidence  of  tlu;  pwple,  which  emboldens  them  to 
resist  or  «*vc^n  to  h'cture  Parliament,  aiul  ofti'n  to  prevail,  not 
only  against  its  first  impulses,  but  possibly  against  its  deliber- 
ate wishes.  And  an  English  ministry  is  strong  not  only  because 
it  so  frankly  acknowledges  its  dependence  on  the  Conamons  as 
not  to  rouse  the  antagonism  of  that  body,  to  which,  be  it  remem- 
bered, most  ministers  i)elong,  but  also  i)ecause  it  has  another 
power  outside  to  which  it  can,  in  extreme  cases,  appeal.  It 
may  tlissolve  Parliament,  and  ask  the  people  to  judge  between 
its  views  and  those  of  the  majority  of  the  House  of  Commons. 

(oom|H)s<'<l  partly  of  p<Ts<)n.s  noiniiiutod  l)y  the  Crown  and  partly  ')'  ex-offjcio 
nicinlMTs  holdint?  posts  to  whicli  tlicy  have  Uvn  appointi>d  by  the  Crown),  and 
an  ilf'cK'd  rcprt-sontativi-  tusscnildy  of  twenty-four.  The  t-oaembly  ia  purely 
li'«islativi'.  and  cannot  <-lu'fk  the  Governor  otherwise  than  by  withnotding  the 
icKiflation  he  wishes  for  and  sueh  taxes  as  are  annually  voted.  For  the  pur- 
poses of  finance  bills  the  assembly  (House  of  Keys)  and  the  council  sit  together 
but  vote  si'parately.  The  (iovernor  pre.si<les,  as  the  KnKlish  king  did  in  his 
Great  Council.  The  (iovernor  can  stop  any  leKislation  he  disapproves,  and 
<"\],  ntiiiii  liir^  niiiiistcrs  ajjainst  tlie  will  of  the  assembly.  He  is  a  true  execu- 
tive nuiKistrate,  conimandinK.  niore*)ver,  like  the  earlier  EngUsh  kinKS,  a  con- 
siderable revenue  which  does  not  depend  on  the  annual  votes  of  the  legisla- 
ture. Hi're  thc'refore  is  an  Old-World  instance  of  the  .American  system  aa 
contradistinguished  from  the  cabinet  systeni  of  England  and  her  colonies. 
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Somotimos  such  an  app(>al  succowls. 
is  at  all  timos  a  resourct*. 

This  ddicato  (Hiuipoiso  of  the  ministry,  the  House  of  Com- 
mons, and  the  nation  actinj?  at  a  general  el(.ction,  is  the  set-r.-t 
of  the  smooth  working  of  the  British  Constitution.     It  reap- 
pears  m  two   remarkable  Constitutions,  which  deserve  full!  r 
study  than  th(>y  have  yet  received  from  American  or  English 
puhhcists,   those   of   Prussia   and   the   new   German   Empire 
There,   however,   the  ministry  is  relatively  stronger  than  in 
il.ng  and   because  the  Crown  rt>tains  not  only  a  wid>'r  rang-  of 
legal  authority,  but  a  greater  moral  influence  over  the  people 
who  have  had  a  shorter  practice  than  the  English  in  working 
free  institutions,  and  who  m-ver  forget  that  they  are  soldi.Ts 
and  the  Kmg-Emperor  h.'ad  of  the  army.   A  Prussian  minister  is 
so  likely  to  have  th(;  nation  on  his  side  wh>n  he  makes  an  ap- 
peal to  It  m  the  name  of  th(.  King,  and  feels  so  confident  that 
even  if  he  defies  the  ChamlxTs  without  dissolving,  the  nation 
will  not  be  greatly  stirn^d,  that  he  has  sometimes  refused  to 
obey  the  legislature.     This  is  one  of  those  exceptions  which 
Illustrate  the  rule.     The  legislature  is  pn-vented  from  gaining 
ground  on  the  executive,  not  so  much  by  th(>  Constitution  as 
by  the  occasional  refusal  of  the  executive  to  obey  the  Consti- 
tution, a  refusal  made  in  reliance  on  the  ascendency  of  the 
Crown.  '' 

So  far  we  have  bei-n  considc-ring  domestic  policy.  The  case 
of  foreign  affairs  differs  chiefly  in  this,  that  th(«v  cannot  be 
providcKl  for  b,>fc,r,-hand  by  laws  gen(>ral  in  application,  but 
minutely  particular  in  wording.  A  governing  assembly  may 
take  foreign  affairs  into  its  own  hand,  m  th(>  r.'publics  of 
antiquity  the  Assembly  did  so,  and  was  its  own  for.'ign  office. 
The  Athenian  Assembly  received  ambassadors,  declared  war 
concluded  treaties.  It  got  on  wHI  enough  while  it  had  to  d;'ai 
with  other  r(<pul)lics  lik(>  itself,  but  suffered  when  tlu>  cont(  st 
came  to  be  with  an  astute  diplomatist  like  Philip  of  Macedon. 
The  Roman  Senate  conducted  the  foreign  policy  of  Rome 
often  with  the  skill  to  be  exp(  eted  from  men  of  immense  ex- 
perience and  ability,  yet  som(>times  wth  a  vacillation  which 
a  monarch  would  have  been  less  likely  to  show.  Rut  the 
foreign  relations  of  modern  states  are  so  numerous  and  com- 
plex, and  so  much  entangled  with  commercial  questions,  that 
It  has  become  necessary  to  create  a  staff  of  trained  officials  to 
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deal  with  tln'in.     No  larRo  jjopular  asscnihly  could  lmv(!  (iithcr 
the  time  or  the  knowledpe  re(]uisitc  for  inanaRitiK  th(>  ordinary 
business,   much   less  could   it  conduct   a  delicate  negotiation 
whose    sucCi^ss    would    depcuui    on    promptitude    ami    secrecy. 
Hence  even  democratic  countries  lik(!  Francie  and  England  an; 
forced  to  leave  foreign  ufTairs  to  a  far  gr(>ater  degree'  than 
home  affairs  to  the  discretion  of  the  ministry  of  the  day.     Krane^e 
reserves  to  the  Chambers  the;  power  of  (leclaring  war  or  con- 
cluding a  treaty.     England  has  so  far  adhered  to  th(!  old  tra- 
ditions as  to  leave  both  to  the  Oown,  though  th';  first,  and 
in  most  cases  the  second,  must  b(!  exerted  with  the  virtual 
approval  of  Parliament.     The  executive  is  as  distinctly  respon- 
sible to  the  legislature,  as  clearly  bound  to  ob:'y  the  directions 
of  the  legislature,  as  in  matters  of  domestic  concern.     But  the 
impossibility   which   the   legislature   in   countries  like   France 
and  England  finds  in  either  assuming  executive  functions  in 
international  intercourse,  or  laving  down  any  ruh-s  by  law  for 
the  guidance  of  the  executive,  necessarily  gives  the  executive 
a  wide  discretion  and  a  correspondingly  large  measure  of  in- 
fluence and  authority.     The  only  way  of  restricting  this  au- 
thority would  be  to  create  a  small  foreign  affairs  committee  of 
the  legislature  and  to  empower  it  to  sit  when  the  latter  was 
not  sitting.     And  this  extreme  course  neither  Francf;  nor  Eng- 
land has  yv't  taken,  bix'ause  the  dependence  of  the  ministry  on 
ti»e  majority  of  the;  legislature  has  hitherto  seemed  to  secure 
the  conformity  of  the  Foreign  Office  to  th<;  ideas  and  sentiments 
of  that  majority. 

Before  applying  thes-  observations  to  the  United  States,  let 
us  summarize  the  conclusions  we  have  reached. 

We  have  found  that  wherever  the  will  of  the  peoph^  prevails, 
the  legislature,  since  it  either  is  or  represents  th(>  p(>ople,  can 
make  itself  omnipotent,  unless  cheeked  by  the  action  of  the 
people  themselves.  It  can  do  this  in  two  ways.  It  may,  likc^ 
the  republics  of  antiquity,  issue  decrees  for  particular  ca.ses  as 
they  arise,  giving  constant  commands  to  all  its  agents,  who 
thus  become  mere  servants  with  no  discr«'tion  left  them.  Or 
it  may  frame  its  laws  with  such  particularity  as  to  provide 
by  anticipation  for  the  greatest  possible  number  of  imaginable 
cases,  in  this  way  also  so  binding  down  its  officials  as  to  leave 
them  no  volition,  no  n>al  authority. 
We  have  also  observed  that  every  legislature  tends  so  to 
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cm  argo  its  powers  as  to  (•n(;roiich  on  the  executive; ;  and  that 
It  has  gn-at  advantaKes  for  so  .loing,  heeause  a  suceeedinc  h>c. 
islatur,:  rarely  .•ons,.its  to  strike  off  any  f.-tter  its  predecessor 
has  inipose<l. 

Thus  the  lefiitimate  issue;  of  the  i)roc(>ss  would  be  the  extinc- 
tion or  absorption  of  th.;  executive  as  a  power  in  the  state 
It  would  become  a  mere  s.>t  of  employees,  obeying  the  legisla- 
ture as  the  clerks  m  a  bank  obey  the  directors.  If  tliis  does 
not  happ:"n,  the  cause  is  generally  to  In;  sought  in  some  om,.  or 
more  of  the  following  eircumstanc(!s  : — 

The  legislature  may  allow  th."  executive  the  power  of  appeal- 
ing to  the;  nation  against  itself  (England). • 

The  pcoph;  may  from  ancient  reverence  or  the  habit  of  mili- 
tary sul)mission  be  so  much  disposed  to  support  the  executive 
as  to  embolden  the;  latter  to  defy  the  legislature  (Prussia). 

The  importance;  of  fore-ign  polie-y  anel  the;  (hfficulty  of  taking 
Jt  out  of  the  hands  of  the;  e^xe-cutive  may  be'  so  gn>at  that  the 
exe'cutive  will  draw  therefrom  an  influe>nce  re-acting  in  favour 
of  Its  general  we-ight  and  dignity  (Prussia,  England,  and,  to  . 
some;  e'xtent,  France-). 

Let  us  now  se-e'  how  the  founeleTs  of  the  American  (  onstitu- 
tiem    se>ttle>d    the    re'latie>ns    e)f    the-    ele-partme-nts.     They    we-re 
terribly  afraiel  e>f  a  strong  e-xe-cutive',  and  de-sired  to  re'serve 
the;  final  anel  elecisive  vejice>  to  the-  h'gislature,  as  re-pre'senting 
the-  pe>ople'.     They  cejulel  not  aelopt  th>-  (Jreek  methoel  of  an 
assembly  both  ex(>cutive;  anel  le-gislative,  for  Congress  was  to 
be  a  body  with  limite'el  pe)we"rs ;    cejiitinuous  sittings  would  be 
niconvenient,  anel  the>  elivision  into  two  e-ejually  powe>rful  houses 
would  evidently  unfit  it  to  gove-rn  with  vigour  and  promptitude. 
Neitht^r  ehd  the>y  adeipt  the  English  me>thod  of  a  legislature 
gove'rning  through  an  e>xe'cutive>  elependent  upon  it.     It  was 
urge'd  in  the  Philade'lphia  Conve^ntion  of  1787  that  the  execu- 
tive ought  to  be;  a{)pointe'el  by  anel  made  accountable  to  the 
l.'gislature>,  as  be-ing  the>  supreme  power  in  tlie'  national  gov- 
ernment.    This  was  e)veT-rul('el,   be-cause;  the'  maiority  of  the? 
Conve-ntion  w.-re'  fe-arful  e)f  "el(;me)eTatic  '      te  ami  instability," 
fe-arful  that  the  le-gislature"  would,  in  an\    event,  become  too 
powe'rful,    anel    therefore   anxie)us   to   buiitl    up   .some   counte-r 
authority  to  e-he  ck  anel  balance'  it.     By  making  the-  Pre'.sident 


'  III  Vrnucv  ;!>•-■   ''resident  can  ili,-i,s<ilve  the 
couaeut  of  the  Senate. 


(^liunilxTs,   I)ut  only  with   tlie 
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indopondent,  and  kcrpin^  him  afid  his  ininisttTs  apart  from  the 
It'Kialaturc,  tht*  ('oiivciition  thou^lit  they  wen;  Htrcnj^thj'iiiiiK 
him,  as  well  tis  j)r()t('('tiiiK  it  from  attempts  on  liis  part  to  <;or- 
rui)t  it.'  They  were  also  \v(>akcninK  him.  He  lost  the  initia- 
tive in  le-islation  whieh  the  Engli.sli  ex«'cutiv(!  enjoys.  He 
had  no.  i..  English  Kind's  power  of  dissolving  the  legisla- 
ture and  throwing  himself  upon  the  country.  Thus  the  execu- 
tive magistrate  scn'mnl  left  at  the  mercy  of  the  legislatun;. 
It  could  weave  so  closer  a  network  of  statutes  round  him,  like 
the  net  of  iron  links  which  Hephaestus  throws  over  the  lovers 
in  the  Odyssey,  that  his  discretion,  his  individual  volition, 
seemwl  to  disappear,  anil  he  ceasi'd  to  be  a  branch  of  the  gov- 
ernment, being  nothing  more  than  a  st'rvant  working  under 
the  eye  and  at  thi^  nod  of  his  master.  This  would  have  been 
an  absorption  of  the  executive  into  the  legislature  more  com- 
plete than  that  which  England  now  presents,  for  the  English 
l)rime  minister  is  at  any  rati-  a  leader,  perhaps  as  necessary  to 
liis  parliamentary  majority  as  it  is  to  him,  whereas  the  Presi- 
tli'nt  would  have  become  a  sort  of  superior  police  commissioner, 
irremovable  during  four  years,  but  debarred  from  acting  either 
on  Congress  or  on  the  people. 

Although  the  Convention  may  not  have  realized  how  helpless 
such  a  so-calltKi  Executive  must  be,  they  felt  the  danger  of 
encroachments  by  an  aml)itious  legislature,  and  resolved  to 
strengthen  him  against  it.  This  was  done  by  giving  the  Pn^si- 
dent  a  veto  which  it  requires  a  two-thirds  vote  of  Congress  to 
over-ride.  In  doing  this  they  partly  revers('d  their  previous 
action.  They  had  sejiarated  the  President  and  his  ministers 
from  Congress.  They  now  b.'stowed  on  him  legislative  func- 
tions, though  in  a  different  form.  He  became  a  distinct  branch 
of  the  legislature,  but  for  negative  purposes  only.  He  could 
not  i)ro|M)S(',  but  he  could  refuse.  Thus  the  executive  was 
strengthened,  not  as  an  executive,  but  by  being  connected  with 
the  legislature ;  and  the  legislature,  already  weakened  by  its 
division  into  two  co-equal  houses,  was  further  W(^akened  by 
finding  itself  liable  to  be  arrested  in  any  new  departure  on 
which  two-thirds  of  both  houses  were  not  agreed. 

'  Thi'ir  sciiw  i<{  the  liaiiKcr  to  a  Ii'Kisliitiirf  from  corruption  l)y  the  cxecu- 
tivi-  w!is  prohaMy  iiuii'kciicil  hy  what  they  knew  of  the  condition  of  the  Irish 
rarlianicnt,  full,  I'vcn  after  17S2,  of  placemen  and  ix-nsioncrs.  Much  of  the 
iM'rtt  l)loo<l  of  ristcr  had  emigrated  to  America  in,  the  prei-edinn  half  century, 
and  Irish  itoliticH  must  have  excited  a  K(mk1  deal  of  intereat  there. 
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When  the  two  houses  arc  of  one  mind,  and  the  party  hostile 
to  the  President  has  a  two-thirds  majority  in  both,  the  Execu- 
tive IS  almost  ,M,W(>rless.  It  may  he  ri^ht  that  he  should  hv 
power  (..S.S.  k-cause  su.-h  majoriti.«s  in  both  hous,>s  pr..sumal.lv 
indicate  a  vast  preponderance  of  ,K,r,ular  opinion  against  hiin. 
Ihe  fact  to  Im>  emphasized  is,  that  in  this  case  all  "balance  of 
powers  IS  gone.  The  legislature  has  swallowed  up  the  execu- 
tive, in  virtue  of  the  principle  from  which  this  discussion  started, 
VIZ.  that  the  exe(;utive  is  in  free  States  only  an  agent  who  may 
he  so  |iinit(Hl  by  express  and  minute  commands  as  to  have  no 
volition  left  him. 

The  strength  of  Congress  consists  in  the  right  to  pass  stat- 
utes; the  strength  of  the  Pn^sidcnt  in  his  right  to  veto  th.-m. 
liut  foreign  affairs,  as  we  have  seen,  cannot  be  brought  within 
the  scope  o   statutes.     How  th(>n  was  the  American  l.-gislature 
to  deal  with  them?     There  were  two  courses  open.     One  was 
to  leave  foreign  affairs  to  the  executive,  as  in  England,  giving 
Congress  the  same  indirect  control  as  the  English  Parliament 
enjoys  over  the  Crown  an<l  ministry.     This  course  coul.l  not 
»>e  taken,   because  the  President  is  indeijcndent  of  Congress 
and  irremovable  during  his  term.     The  other  cours(>  would 
have  been  for  Congress,  like  a  (Jreek  a.s.senibly,  to  be  its  own 
foreign  office,   or  to  create  a  foreign  affairs  co.nmitfee  of  its 
meml)ers  to  handle  these  matters.      As  the  objections  to  this 
course,  which  would  have  excluded  the  chief  magistrate  from 
functions  naturally  incidental  to  his  position  as  official  repre- 
sentative of  the  nation,  were  overwhelmingly  strong,  a  com- 
promise was  made.     The  initiative  in  foreign   i)olicy  and  the 
conduct   of  negotiations   were    left   to  him,   but  the  right  of 
declaring  war  was  reserved  to  Coiigr(>ss,  and  that  of  making 
treaties  to  one,  the  smaller  and  more  exixM-ienced,  branch  of 
the    egi.slature.     A  measure  of  authority  was  thus  suffered  to 
fall  back  to  the  Executive  which  would  have  served  to  raise 
materially  his  position  had  foreign  questions  played  as  large  a 
part  in  American  politics  as  they  have  in  French  or  English 
Ihey  have,  however,  been  comi)arativelv   unimportant,   espe- 
cially from  1815  till  1898,  a  time  of  externa!  peace,  ."xcept  for   he 
Mexican  War  of  1846.  i  int 

It  may  be  said  that  there  was  yc-t  another  source  whence 
the  executive  might  draw  strength  t.)  support  itself  again.st  the 
legislature,  viz.  those  functions  which  the  Constitution,  deem- 


2->C. 


THE  NATIONAL  OOVRRNMKNT 


PART   I 


■ifl 


'It 


DM 


iiiR  thcin  ncoosaarily  incident  to  an  ('xccutivc,  has  nvsorvrd  to 
the  I'r(vsi(|('nt  and  cxcludi'd  from  the  roiniM'tcnco  of  (  ongrrss. 
Hut  oxaniination  shows  that  there  is  scarcely  one  of  th<'se  which 
tile  long  arm  of  leKislatioii  cannot  reach.  Tlie  I'resident  is  coin- 
njander-in-clu(>f  of  tlie  army,  hut  tlie  nutahers  and  organization 
of  the  army  are  fixed  by  statut<'.  The  President  maltes  apjMjint- 
ments,  hut  the  Senate  has  the  right  of  njecting  them,  and 
Congress  may  pjuss  Acts  specifying  the  (luaUficatioris  of  ajv 
IH)intees,  anc)  reducing  the  sahiry  of  any  official  (>xcept  the 
President  .\.  ,(>lf  and  the  judges.  The  reai  strength  of  tlu; 
<'Xecutive  therefore,  tlie  rampart  from  hehind  which  it  can 
n'sist  the  aggressions  of  tlH>  legislature,  is  in  ordinary  times 
the  veto  power.'  In  other  words,  it  survives  as  an  executive 
in  virtue  not  of  any  properly  executive  function,  l)ut  of  tin; 
share  in  legislative  functions  which  it  ha.s  received  ;  it  holds 
its  ground  by  force,  not  of  its  sejiaration  from  the  legislatun', 
but  of  its  participation  in  a  right  projM-rly  belonging  to  tho 
legislature.'- 

An  authority  which  depends  on  a  veto  capable  of  being  over- 
ruled by  a  two-thirds  majority  may  seem  frail.  But  the  expe- 
rience of  a  century  has  shown  that,  owing  to  the  almost  equal 
strength  of  the  two  great  parties,  the  Houses  often  differ,  and 
there  is  rarely  a  two-thirds  majority  of  the  sanu;  colour  in  both. 
Hence  the  Executive  has  enjoyed  some  indeiwudence.  He  is 
strong  for  defence,  if  not  for  attack.  Congress  can,  except 
within  that  narrow  sphere  which  the  Constitution  has  abso- 
lutely reserved  to  him.  baffle  the  President,  can  interrogate, 
check,  and  worry  his  ministers.     But  it  can  neither  drive  him 

'  III  moments  of  public  ilaiiKcr,  as  during  the  War  of  Soct'ssioii,  ihv  exenx- 
tivi-  of  cours."  springs  up  into  inimcuso  powor,  partly  U-oausf  the  command  of 
the  army  is  then  of  the  first  importance  :  partly  Ix-causo  the  IcRislature,  feel- 
ing Its  unfitness  for  swift  and  secret  decisions,  gives  fret>  nin  to  the  Kxecutive, 
and  practically  puts  its  law-making  ijowers  at  his  disiwsal. 

2  What  is  said  here  of  the  national  exe<'utive  and  national  legislature  is  n 
fortiori  true  of  the  State  executives  and  State  legislatures.  The  State  governor 
lias  httle  power  of  independent  action  whatever,  being  checketl  at  every 
step  by  State  statutes,  and  his  discretion  superseded  by  the  minute  directions 
which  those  statutes  contain.  He  has  not  even  ministers.  Ix-causi-  the  other 
chief  offi.ials  of  the  Stat<'  are  cho8<.ii,  not  by  himself,  but  bv  p(jpular  vote.  He 
has  very  litth-  patronage-  and  he  has  no  farei,-!,  iK)|i,y  at  all.  The  Stat.- 
legislature  wouhl  therefore  pr.'vail  again,st  him  in  everything,  were  it  not  for 
his  veto,  for  the  fact  that  the  legislature  is  now  generally  restraiii.Hl  (by  the 
prrjvisions  of  the  State  constitution)  from  pas.sing  laws  on  many  topics,  and 
fur  that  influenc..  with  the  people  whi.h  a  str.>ng  and  upright  Governor  cau 
exert.     (See  po«t,  Chapters  XXXVU.-XLV.) 
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«r  t)(tt(r  k.pt.  H,.  „,.iy  .s„w  .lisconl  ainonR  his  antagonists 
He  can  strike  a  tnorc  su.Mcn  hluw  I.ili.w  r-  "'"^^om-^f-'- 
than  a  match  for  the  Se,  u   ■        o  n  Jl     or  1^7'/  """"VT 

coss.on  of  offu-cTs    ,.,s,«.,.ially  of  d(.cte,i  officers      Th.>  Roman 

eroach.,  on  the^u;^:;;::^, '  ;t^r  ss  .izt.:::; 

m2;  f^  ™T'^*'\''  '"''•^'J'^''  ^vhUe  the  members  change  the 
H.cy,  the  passion  for  exten.ii.iR  its  authority,  the  tc-nadU  in 
dmsmg  to  what  has  once  hc-n  «aine,|,  renmin  per  iZn   '  A 

vhathT"^'    r''  '•""r'\^f^-  -  •^♦-"«  'nagistrate.  andyieh 
hat  h,s  preclecc>s.sor  ha,l  fought  for  ;  hut  an  asseml.ly  hoi  Is  d 

ahvays,  i,y  ,1  ,„,t  „p  ^^^^^^.^,  ^^^^^^.^_^^  ,>xpan,Ii„g  its  oun  powers 
and  clevismg  n.nv  nu>tho,ls  for  f.-tfering  its  rival      Thus  Con 
gr..s    though  it  is  no  n.ore  respec-t,-.!  or  love.l     v  peoph" 

now  than  ,t  was  ,n  its  eaHier.iays.  an.l  has  .leveh,pe,|    o  hS  r 
<-apac,  y  for  pro.noting  the  I.est  interests  of  the  s  ate      •'  ^  c 

tution  left  (lehatal.le  I.etw.rn  th,.  President  and  itself  j^    and 

tiv;io:;;:;,:;:;;,  :;:-n-t':;;;r'^.:;:;,:;r'  ;';;:;,';;'■  "-r-T:  r  — 

innu.nce  t<n<i.s  t..  r..^tru„     J,    ..  ?  >  '"'*'  ''"'  """'  ''""'  '••  'h-'ir 

P.™™  who  :.„  ,i,;:,,";;;",  j:  i;??;;,,;;;'r';:':'r,;;%,,,'-,';;» ,' ,'■  ","-""■  -"' 

seon  in  England.  "nr  luni  to  .siurud.     This  lias  l«.rn  frequently 

even  if  con^t^sin^  z^-t:T:;i^::::i:vtT'^-  '^-"^  ^'•^  ^<^*- 
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would,  (lid  it  p<)HH»'sn  a  lM'tt«'r  iiitrrnal  organization,  l>r  more 
plainly  than  it  now  is  thr  supreme  jiower  in  the  government. 

In  their  effort  to  establish  a  halane**  of  iMJWer,  the  framen* 
of  the  Constitution  so  far  su('ej'e<led  that  neither  power  haa 
subjected  the  other.  Hut  they  underrated  the  inconvenienej-M 
whieh  arise  from  the  disjunction  of  the  two  chief  organs  of 
government.  They  relieved  the  Administration  from  a  duty 
which  Euroixnin  mini.sters  find  exhausting  and  hard  to  recon- 
cile with  the  conduct  of  administration  —  \he  duty  of  givinR 
attendance  in  the  legislature  and  taking  the  lea<i  in  its  debates. 
They  secunnl  contiiniity  of  executive  policy  for  four  years  at 
least,  instead  of  leaving  government  at  the  niercy  of  fluctuating 
majorities  in  an  excitable  assembly.  But  they  so  narrowed  the 
sphere  of  the  executive  as  to  prevent  it  from  leading  the  coun- 
try, or  even  its  own  party  in  the  country,  except  indeed  in  a 
national  crisis,  or  when  the  President  happens  to  l)e  exceptionally 
jwpular.  They  souglit  to  make  mcmlH-rs  of  Congress  indep<'n- 
dent,  but  in  doing  so  they  deprived  them  of  some  of  the  means 
which  European  legislators  enjoy  of  learning  how  to  adminis- 
ter, of  learning  even  how  to  l(>gislate  in  administrative  topics. 
They  condemned  tliem  to  be  architects  without  science,  critics 
without  experience,  censors  without  resjwnsibility. 


CHAPTKR   X.XII 
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When   in    1788   the   loos<.|.v  (onf.'di.ratod  Stat.'s  of  North 

w.r.  fdt  to  Im.  a  i„T,..s.sary  part  of  the  national  Kovrrnnu-nt 
Under  t ho  (  onf..loration  thero  ha,l  exist..,!  no  nu-aas  of  "2n-: 
UK  the  treatu.s  „.u.le  or  onlers  issued  l.y  the  Congnvss.  heea  o 
h,  courts  of  he  s..veral  States  owe,l  no  ,h,tv  ?o  that  f.-ebh- 
K>dy  and  had  httle  uiH  to  aid  it.  Now  that  a'Fe<leral  Ivf^Z 
ure  had  been  established,  whos<.  laws  were  to  bind  d  n'c  Iv 
rintlr  "i"^  "V'""' ,"  ^7'"^"'  ^"'"••^^"^"  ^^-^^  '•^••''•■"t'v  nee,l  1 
to  them.     The  alternative  would  have  b.vn  to  entrust  tin-  en- 

m>t'fiH'"l?^'Y  'r  *"  ''^"*''  ^■""'•^•'^-     «"t  State  courts  wl-re 
1  ot  htte.1  o  deal  w.th  matters  of  a  <|uasi-international  eharaeter 
such  m  admiralty  juri.sdi,.tion  and  riRhts  arisiuR  un.ler  treati.>s 

States.     They  could  not  be  tru.sted  to  do  complete  justi.-e  l,etw..en 
their  own  eit.zens  and  those  of  another  State.     Beinj;  under 
the  control  of  their  own  State  governments,  they  miKht  be  forced 
to  dwregard  any  Federal  law  which  the  Staf>  disapproved 
or  even  ,f  they  admitted  its  authority,  nuKht  fail  in  the  zeal  or' 
the  power  to  give  due  effect  to  it.     And  being  auth.,rities  co- 
ordinate with  an(  independent  of  (.ne  another,  with  no  common 
court  of  appeal  placed  over  th(>m  to  correct  their  errors  or  har- 
monize their  views,  they  woul.l  be  likely  to  interpret  tlu-  FedcTal 
Con.stitution  and  statutes  in  different  .senses,  and  mak,-  the  law 
uncertain   by   the   variety  of   their  decisions.     Thes,-  rea.s(,ns 
pointed  imperatively  to  the  establishment  of  a  new  tribunal  or 
^  set  of  tribunals,  altogether  detached  from  the  States,  as  part  of 
the  macnmery  of  the  new  governm.>nt.     Hide  by  .sid(.  of  the  thir- 
teen diflferent  .sets  of  State  courts,  whose  jurisdiction   under 
State  laws  and  between  their  own  citizens  was  left  untouched 
there  arose  a  new  and  complex  system  of  Federal  courts      The 
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Constitution  drew  the  outlines  of  the  system.  Congress  |H':- 
fected  it  by  statutes;  and  an  the  details  rest  uj)on  lh(  sc 
statutes,  Congress  retains  the  |)ovver  of  altering  them.  F<  w 
American  institutions  are  Iwtter  worth  studying  than  this 
intricate  judicial  machinery  few  deserve  more  admirr.ii, :  for 
the  smoothness  of  their  working  :  few  have  more  contrihuti-d 
to  the  |M'ace  an*l  well-lH'ing  of  tlu'  country. 

The  Federal  courts  fall  into  four  cla.s.ses  :  — 

The  Supreme  court,  which  sits  at  Washington. 

The  Circuit  Courts  of  Apjwals. 

The  Circuit  courts. 

The  District  courts. 

The  Supreme  court  is  ilirectly  created  by  Art.  iii.  §  1  of  the 
Constitution,  but  with  no  provi.sion  as  to  the  number  of  its 
judges.  Originally  there  were  six  ;  at  present  there  are  nine, 
a  chief  justice,  with  a  salary  of  $13,000  and  eight  associatt; 
justices  (salary  $12,500).  The  justices  are  nominated  by  the 
President  and  confirmed  by  the  Senate.  They  hold  office 
during  goo<l  behaviour,  i.e.  are  removal)l(»  only  by  impeach- 
ment ;  and  have  thus  a  tenure  even  more  secun;  than  that 
of  English  judges,  for  the  latter  may  be  removed  by  tlu; 
Crown  on  an  address  from  both  Hou.scs  of  Parliament.'  More- 
over, the  English  statutes  secure  th(>  permanence  only  of  the 
judges  of  the  Supreme  court  of  judicature,  not  also  of  judges 
of  county  or  other  local  courts,  while  the  provisions  of  the 
American  Constitution  are  held  to  a|)ply  to  the  inferior  a.s  well 
as  the  superior  Federal  judges.'-  The  Fathers  of  the  Con.stitu- 
tion  were  extr(>mely  anxious  to  secure  the  independence  of 
their  judiciary,  regarding  it  as  a  bulwark  both  for  tlie  people 
and  for  the  States  again.st  aggressions  of  either  Congress  or 
the  President.''  They  affirmed  the  life  tenure  by  an  unani- 
mous vote  in  the  Convention  of  1787,  l^ecause  they  deemed  the 

'  12  and  la  Williiini  III,  rap.  2;  rf.  1  CiPorRc  III,  cap.  23.  The  oprasionul 
rosistancf  of  the  purliuincnt  of  Purio,  whose  mcnilHTS  held  office  for  life,  to  the 
French  Crown  may  probably  have  confirmed  the  Convention  of  1787  iu  ita 
attachment  to  this  Knglish  principle. 

»  Ab  to  UniKnl  States  judtjes  in  the  Territories  S(H'  Chapter  XLVH. 

'  .See  HftKiilt'ii!  in  Fe'l-r'jlivl.  \->.  Ixsviii:  "  The  atandsird  nf  good  hrhavinur 
for  the  continuance  in  office  of  the  judicial  maicistracy  is  certainly  one  of  the 
most  valuable  of  the  niodfrn  improvements  in  the  practice  of  government.  In 
a  monarchy  it  is  an  excellent  barrier  to  the  despotism  of  the  prince;  in  a  repub- 
lic it  is  a  no  less  excellent  barrier  to  the  encroachments  and  oppreasionB  of  the 
legislative  body." 
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rink  of  llu.  ,.,mtir,u.in.v  i„  oHi.v  of  a,,  in,.on.iH.t,.,it  j.„Ik..  u  U-ss 

nnKhMowfn,,,,  a  ,..„.„•..  ,|..p..,.,|,,.,  on  l..«i.lativ.Mvin      T 
n-sult  |„.s  ju.st,f....l  tlu-ir  ,.x,H..ta,.on.s.     Ti...  ju.Ik.-.s,  a  ,ho  , 

tl...r  tlu,v  aor  any  o...  ..an  wholly  .s.-a.H.  tl..  inlhl,;.  of  pa  'y 
I'las.  hav..  shown  tluMosHvos  ,n.lnM.n,|..Mt  of  (  onKn..  a„,     jf 
party  an  honty,  yot  tlw  .sornnty  of  tlu-ir  ,.ositaMH.as  r    . 
"'"Pt-l    luMn  to  l.n.a..|u.s  of  judi.ial  ,luty.      In.,H.a..hna.n     u^ 
Ikm...  six  t,n«.s  „.sort<..l  to.  on...  only  aKuin.st  a  justice  h^ 

.Suprnne  ,;onrt.  an.l  th.-n  nns.......s.sfnliy  ■     Attnnpts  hav    I,  o^ 

h       ofi^'r^r  "^'"If  ^•"--".  ^vl.o  ar«unl  that    n.lK.s  sh  ,  I 
hohl  ofhcc  for  t.TMis  of  four  <.r  ux  vcars  onlv  U,  ..It,.,-  tl.    . 
of  th.  K.l..ral  ju.lKe«.  as  that  of  t.u-  S^^  t  .^|«  ^        u'^^Z 
mmost  Statos;  l.ut  ConKn-ss  has  Hiways^..A.t..i' t lu.  ^     ^I   ' 
Iho  hnpronio  court  sits  at  WashinKton   fr.„n  Ortolu'r  t  i 
Juno  .n  c.vory  y..ar.     The  pn.s..n,.,.  of  six  ju.1k,.s  is  n..p.ir  p 

thc.Mirt  nitotwo  .)r  iiDn-  l>ran.'h..s,  rotanis  fh..  .I..simf..h  ..f 
business.  thouKl.  it  has  tl...  a.lvanta^.  of  s.lur    «    ^^     nn.; 

ns... ration  .>f  ..v..ry  cuso.  Tho  sittinus  ar,.  h.-hfin  the  W 
to!  n  th..  chainlH-r  fomu-rly  .K.-..,ipi,..|  l»y  th..  Sonato  ami  Z 
justics  w..arl.la.-k  «owns.  l„.in«  „ot  m.-n-ly  the  on!  pnl  lie 
ofRc-ors  Init  almost  th.  .miy  no.w..rl,.siasti..al  persons  oTan^ 
kind  what..v..r  within  tho  h.,un,ls  .,f  ,1...  Tnit...!  Sta  eTwho  t  J 
rocon  ly  US...I  any  ofTi,.iaI  ,ln.ss.3  Every  cas.  is  .lisouC  y 
he  wh..le  luHly  twi.-e  .>v..r.  .meo  t.-  ascertain  the  .opinion  o  the 
nmjonty.  which  is  then  .lire..t..,l  t.,  Ik.  s.-t  f.,rth  ii    a  written 

TheCn-uit  (".n.rtsof  App,.al  hav..  I,..en  cn-ated  bv  (^onRress 
.u  .l..r  a  p.nv..r  in  th..  Constitution  t.,  ..stal.lish  -inf,.rior  .-3' " 

here  an-  a  pn.svnt  n„.,.  ju.|i,.ial  .-in-uits,  in  which  .-our  s  ar,. 
he  d  regularly^  Ea.-h  ..f  thes..  has  tw.,.  thr..e  or  four  cTrcu  t 
judges  (salary  S7000),  and  to  ..a.h  th.-re  is  also  allottc-d  one  of  the 

'This    was    Sunmol    ChuM-    of    Man  •   .„1    ;,!    moi   'i        t)         *i. 
we^^of  .i.s.r.,.t  Fedora.  ...I....s  and  a  .ud.     of  (■on.n.oroo  CouT;:"  (t'p.Tr,': 

»  Now  hnwi>vpr  in  most  univcrxitics  tin.  i.r>.viM<.M»        i         r 
timo.s  also  th.  ^raduafs,  hav.  b,4  „       '^  r       "  ,n?[! '''"^'""""'•.T''  T""^ 

iud^es  in  Fodora.  C.ronit  Courts  a.ld  inZs^vL  Cr^^HJl^l'^  *"« 
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justices  of  the  Supreme  court.  The  Circuit  Court  of  Appeal 
may  be  held  either  by  a  Circuit  judge  alone,  or  by  the  Supreme 
court  Circuit  justice  alone,  or  by  both  together,  or  by  either 
sitting  along  with  the  District  judge  (hereafter  mention od)  of  the 
district  wherein  the  particular  circuit  court  is  held,  or  by  the  Dis- 
trict judge  alone.  To  the  Circuit  Courts  of  Appeals  are  brought 
cases  from  District  courts,  a  further  appeal  lying,  in  some  classes 
of  ca.ses,  to  the  Suprem(>  court,  to  which  moreover,  in  certain 
cases,  a  direct  appeal  from  the  District  courts  may  still  Ik; 
brought.  There  was  formerly  a  Circuit  court,  but  that  court 
was  abolished  in  1912  and  its  jurisdiction  transferred  to  the 
District  courts. 

The  District  courts  are  the  fourth  and  lowest  class  of 
Federal  tribunals.  They  were  in  1910  eighty-eight  m  number, 
and  their  judges  receive  salaries  of  $6000  per  annum.  The 
Constitution  does  not  expressly  state  whether  they  and  the 
Circuit  judges  are  to  be  appointed  by  the  President  and  Senate 
like  the  memlx^rs  of  the  Supreme  court ;  but  it  has  always  lieen 
assumed  that  such  was  the  intention,  and  the  appointments 
are  so  made  accordingly. 

For  the  purpose  of  dealing  with  the  claims  of  private  persons 
against  the  Fe<l<'ral  government  there  has  l)eeK  -i^stablished  in 
Washington  a  special  tribunal  called  the  Court  of  Claims,  with  a 
chief-justice  (salary  $fK,00)  and  four  other  justices  (salary  $6000), 
from  which  an  app.'al  lies  direct  to  the  Supreme  court. 

A  Court  of  Customs  Appeals  was  created  under  the  TarifT 
Act  of  1909  to  decide  questions  relating  to  customs  duties.  It 
consists  of  a  presiding  judge  and  ft)ur  associates  (salary  $10,000). 

The  jurisdiction  of  the  Federal  courts  extends  to  the  following 
clas.ses  of  cases,  on  each  of  which  I  say  no  more  thtm  what  seems 
absolutely  necessary  to  explain  their  nature.'  All  other  cases 
have  lieen  left  to  the  State  courls,  frf)m  which  there  does  not  lie 
(save  as  hereinafter  s|X'ciHed)  any  appeal  to  the  Federal  courts. 

1.  "Cas<'s  in  law  and  equity  arising  under  the  constitution, 
the  laws  of  the  United  States,  ami  treaties  made  under  their 
authority." 

1  "  All  the  rnumoratod  rasos  of  Fodornl  rocniianco  are  thosr  which  touch 
thi-  safi'ly,  iM-ari'.  umi  ittiviriiniity  cif  the  nation,  or  which  prcsunip  that  State 
attnchnipiits,  Stutf  prpjudifi's,  Statr  jintlousirs,  and  Stato  intprpstB  niiKht 
sotnctinicH  olwtnirt  or  ooiitri>l  the  rogiilar  administration  of  justioo.  The 
appollnti-  |M)wcr  in  all  thcw  raws  is  fouml^l  on  tho  cloarrat  principlo*  of  policy 
and  wisdom,  and  is  nc^'cssary  in  order  to  preserve  uniformity  of  derision  upon 
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In  order  to  enforce  the  .supremacy  of  the  national  Constitu- 
tion and  Iaw.s  over  all  State  law.s,  it  wa.s  nece-ssary  to  place  the 
former  under  the  Ruardianshij)  of  the  national  judiciary.     This 
provision  accordingly  brinfis  before  a  Fi>deral  court  every  cause; 
in  which  either  party  to  a  suit  relies  upon  any  Federal  enact- 
ment (including  the  (.'onstitution  and  a  treaty  as  well  as  a  Federal 
Statute).     It  entitles  a  plaintitT  who  bases  his  case  on  a  Federal 
statute  to  bring  his  act  ion  in  a  Federal  court  :  it  entitles  a  defendant 
who  rests  his  defence  on  a  F<'deral  enactment  to  l:ave  the  action, 
if  originally  brought  in  a  Stat(>  court,  removed   to  a  Federal 
court.'     But,  of  course,  if  the  action  has  originally  been  brought 
in  a  State  court,  there  is  no  rea-son  for  removing  it  unless  the 
authority  of  the  Federal  enactment  can  be  suppose<l  to  be  ques- 
tioned.   Accordingly,  the  r:ile  laid  down  by  the  Judiciary  Act 
(1789)  provides  "for  the  removal  to  the  supreme  court  of  the 
United  Str    •<  of  the  final  judgment  or  decree  in  any  suit,  ren- 
dered in  th    highest  court  of  law  or  equity  of  a  State  in  which 
a  decision  could  be  \r.u],  in  which  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  authority  exercised  under, 
the  Unite<i  States,  and  the  deci.sion  is  against  their  validity ; 
or  where  is  drawn  in  question  the  validity  of  a  statute  of,  or  iin 
authority  exerci.sed  under,  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favour  of  their  validity; 
or  where  any  title,  right,  i)rivilege,  or  inununity  is  claimed  uncier 
the  Constitution,  or  any  treuty  or  .statute  or  a  <'ommission 
held  or  authority  exercised  under  the  United  States,  and  tlu; 
decision  is  against  the  title,  right,  privilege,  or  immunity  .specially 
.set  up  or  claimed  by  either  party  under  such  Constitution,  treaty, 
statute,  commi.s.sion,  or  authority.     But  to  authorize  the  removal 
under  that  act,  it  must  app(>ar  by  the  record,  either  expressly 
or  by  clear  and  iK'cessary  intendment,  that  some  one  of  tlu; 
enumerated  questions  did  arise  in  the  State  court,  and  was  there 
pa.s.sed  ujM)!!.     It  is  not  sufficient  th.  t  it   might  have  ari.sen 
or  \iwn  applicable.     And  if  the  decision  of  the  State  court  is  in 
favour  of  the  right,  title,  privili-jre,  or  exemption  so  claimed,  the 
Judiciary  Act  does  not  authorize  such  removal,  neither  do<>s  it 

ull  subjrTtH  within  tho  purviow  of  the  Constitution."  —  Kent's  CommentariFn 
(Holmes'  edition),  vol.  i.  p.  ;Jl'(). 

'  The  renioviil  nii>.v  Ik-  In-fore  or  nft<'r  judgincnt  given,  and  in  the  latter 
event,  by  way  of  upiM-iJ  or  by  writ  of  error. 
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where  tlie  validity  of  the  State  law  is  drawn  in  question,  and  the 
decision  of  the  State  court  is  against  its  validity."  ^ 

The  rule  seems  intricate,  hut  the  motive  for  it  and  the  work- 
ing of  it  are  plain.  Where  in  any  legal  proceeding  a  Federal 
enactment  has  to  be  construed  or  ai)plied  by  a  State  court,  if 
the  latter  supports  the  Federal  enactment,  i.e.  considers  it  to 
govern  the  case,  and  applies  it  accordingly,  the  supremacy  of 
Federal  law  is  thereby  recognized  and  admitted.  There  is 
therefore  no  reason  for  removing  the  case  to  a  Federal  tri- 
bunal. Such  a  tribunal  could  do  no  more  to  vindicate  Federal 
authority  than  the  State  court  has  already  done.  But  if  the 
decision  of  the  State  court  has  been  against  the  applicability  of 
the  Federal  law,  it  is  only  fair  that  the  party  who  suifers  by 
the  decision  should  be  entitled  to  Federal  determination  of  the 
point,  and  he  has  accordingly  an  absolute  right  to  carry  it 
before  the  Supreme  court.^ 

The  principle  of  this  rule  is  applied  even  to  executive  acts 
of  the  Federal  authorities.  If,  for  instance,  a  person  has  been 
arrested  by  a  Federal  officer,  a  State  court  has  a(>  jurisdiction 
to  release  him  on  a  writ  of  hahenx  corpus,  or  otherwise  to  inquire 
into  the  lawfulness  of  his  detention  by  Federal  authority,  because, 
as  was  said  by  Chief-Justice  Taney,  ""he  powers  of  the  general 
government  and  of  the  State,  although  both  exist  and  are 
exercised  within  the  same  territorial  limits,  are  yet  separate  and 
distinct  sovereignties,  acting  separately  and  independently  of 
each  other,  within  their  respective  spheres.  And  the  sphere  of 
action  appropriated  to  the  United  States  is  jis  far  beyond  the 
reach  of  the  judicial  process  issued  by  a  Stat(>  court  as  if  the  line 
of  division  was  traccnl  l)y  landmarks  and  monuments  visible  to 
the  eye."  ' 


'C'(K>Ioj,  CnnMitiUiomt  l.imilnlionx,  p.  10.  p\«r  (Ictiiils  rrKardinj?  the  ro- 
nioviil  of  wiits,  and  th«>  rostrirlioiw  wlirri  the  aniotiiit  in  ilispiitc  i.t  .small,  «•<• 
rooloy,  Pri>irii>l,K  of  fonxtituiinnal  Lmi\  p.  IL'2  sqn. ;  and  «•<•  also  the  \ri  of 
.'W  March  1HH7. 

'  FciJcral  loKinlatioii  ma.v  how.vor  Ix-  in  a  civcn  case  nc<-ded  in  order  to  con- 
fer \ipon  Federal  courts  jurisdiction  over  cases  arisinn  under  a  treaty.  THr 
question  arost'  in  the  caw"  of  the  l>iiehinK  of  certain  Italians  at  New  Orleans 
in  1891.  The  Italian  (iovernnicnt  in  its  complaints  apix-aletl  to  the  treaty  of 
1871  Ix'tween  tne  I'nitefl  States  and  Italy,  but  it  seems  to  have  lH-<>n  held  that 
ConRrr-ss  had  not  lenislated  so  as  to  enaWe  FedenU  couris  to  deal  with  nffencea 
m  breach  of  that  treaty.  In  his  Inaueural  Address  (March  liXK)),  President 
Taft  suKK<'«ted  that  IcRislation  was  ureently  ncedc-d  for  inereasinn  the  power 
of  the  Executive  tr.  securi-  due  protection  in  the  Statei  to  foreign  residenU. 

•  Ablemaa  v.  Booth.  21  How.  510. 
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2.    "Cases  affecting  aml^assadora,  other  public  ministers,  and 
consuls."  ' 

As  these  persons  have  an  intornational  character,  it  would 
be  improper  to  allow  thom  to  be  dealt  with  by  a  State  court 
which  has  nothing  to  do  with  the  national  government,  and 
for  whose  learning  and  respectability  there  may  exist  no  such 
securities  as  those  that  surround  the  Federal  courts. 
'.i.   "Cases  of  admiralty  and  maritime  jurisdiction  " 
These  are  deemed  to  include  not  only  prize  cjtses  but  all  mari- 
time contracts,   and  all  transactions  relating    to    navigation 
as  well  on  the  navigable  lakes  and  rivers  of  the  United  ^States 
as  on  the  high  seas. 

4  "Controversies  to  which  the  United  States  shall   be  a 
party. 

This  provision  is  obviously  needed  to  protect  the  United 
States  from  being  obliged  to  sue  or  be  sued  in  a  State  court  to 
whose  decision  the  national  government  could  not  b«>  expected 
to  submit.  When  a  pecuniary  claim  is  sought  to  be  estab- 
ished  against  the  Federal  governm(>nt,  the  proi)er  tribunal  is 
The  Court  of  Claims. 

5  "(Controversies  between  two  or  more  States,  between  a 
State  and  citizens  of  another  State,  Ix-tween  citizens  of  dif. 
ferent   States,    between   citizens   of   the  sam<.   State   claiming 
lan(  s  und(.r  grants  of  difTcTent  States,  and  between  a  State 
or  the  citizens  thereof,  and  foreign  States,  citizens,  or  subjects  '' 

In  all  these  cases  a  State  court  is  likely  to  be.  or  at  any  rate 
to  seem,  a  partial  tribunal,  and  it  is  therefore  desirable  to  vest 
the  jmisdiction  in  judges  equally  uncoiin(-cted  with  the  plain- 
till  and  the  defendant.  Hy  securing  recourse  to  an  unbia-ssed 
and  competent  tribunal,  the  citizens  of  evcTy  State  obtain  bet- 
t.T  commercial  facilities  than  they  could  otherwise  count  upon 
for  th.Mr  credit  will  stand  higher  with  persons  belonging  to  other 
States  if  the  latter  know  that  their  legal  rights  are  umler  the 
protection,  not  of  local  and  |)ossibly  prejudiced  judges,  but 
ot  magistrates  named  by  the  national  government,  and  un- 
amenable to  local  influences.' 

One  im|)ortant  part  of  the  jurisdiction  here  conveyed  ha-s 
■  TIhto  ar,.  ...untrios  in  I-urop.-  with  -vhi.-h  Um-ign  nu-rohants  aro  unwilling 

f.-'hiB  «u«.  of  ,„„r«,..  rnurh  stroM«..r  i..  the  Amorioa  of  1787  than  it  i«  now 
EnKhshn.,...  who  ....!  ,.la  ,„«  u„ain«t  American  .itiionH  failed  to  ob  ain  Jl 
c-ufor.vimi.t  fru.u  17s:i  till  tho  K^l.Tal  ,ourts  won-  ..atablished  iu  1789 
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been  subsequently  withdrawn  from  the    Federal  judicature. 
When  the  Constitution  was  submitted  to  the  people,  a  principal 
objection  urged  against  it  was  that  it  exposed  a  State,  although 
a  sovereign  commonwealth,  to  be  sued  by  the  individual  citi- 
zens of  some  other  State.    That  one  State  should  sue  another 
was  perhaps  necessary,  fo:  what  other  way  could  be  discovered 
of  terminating  disputes?    But  the  power  as  well  as  the  dig- 
nity of  a  State  would  be  gone  if  it  could  l)e  dragged  into  court 
by  a  private  plaintiff.     Hamilton   (writing  in  the  Federalist) 
met  the  objection  l)y  arguing  tliat  the  jurisdiction-giving  clause 
of  the  Constitution  ought  not  to  be  so  construed,  but  must 
be  read  as  being  subject  to  the  general  doctrine  that  a  sovereign 
body  cannot  be  sued  by  an  individual  without  its  own  consent, 
a  doctrine  not  to  lie  exdided  by  mere  implication  but  only  by 
express  words.'     However,  in  1793  the  Supreme  court,  in  the 
famous  case  of  Chifholm  v.  The  State  of  Georgia,^  construed 
the  Constitution  in  the  very  sense  which  Hamilton  had  denied, 
holding  that  an  action  did  lie  against  Georgia  at  the  suit  of  a 
private  plaintiff;  and  when  Georgia  protested  and  refused  to 
appear,  the  court  proceeded  (in  1794)  to  give  judgment  against 
her  by  default  in  case  she  should  not  appear  and  plead  before 
a  day  fixed.     Her  cries  of  rage  filletl  the  Union,  and  brought 
other  States  to  her  help.     An  amendment  (the  eleventh)  to 
the  Constitution  was  pa.ssed  through  Congress  and  duly  accepted 
by  the  requisite  majority  of  the  States,  which  declares  that 
"the  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  commenced  or  prosecutetl  against  one  of  the 
United  States  by  citizens  of  another  State  or  by  citizens  or 
subjects  of  any  foreign  state." '     Under  the  protection  of  this 
amendment,  several  with  impunity  repudiated  their  debts. 

The  jurisdiction  of  the  Supnme  court  is  original  in  cases 
affecting  amba-ssadors,  and  wherever  a  State  is  •\  party;  in 
other  cases  it  is  ap|Mrllati! ;   that  is,  cases  may  be  brought  to  it 

'  Federalist,  No.  Ixxxi.  The  samo  vi<'w  wii«  c-ontomporanpousl  /  maintained 
1788'         '^""*"*"    (afterwards  Chief-Justice)    in   th..   VirRinia  Conv -ntion  of 

»2  Dall.  419. 

"It  has  Jieen  held  that  the  amendment  applies  only  when  a  State  is  a  party 
to  the  r..«iH,  and  thwfof,-  d-.n-r.  not  apply  U,  tiif  <a«-  of  u  State  holdinu  shares 
in  a  eorporation.  Neither  d,«.s  it  apply  to  app.-alH  and  writs  of  error.  It  is 
held  to  include  suits  ajwinst  a  State  bv  one  of  its  own  eitiiens. 

In  lMt2  the  Supreme  court  de«id.Hl  (by  a  larK«-  majority)  in  the  case  of 
I  mted  Stalen  v.  Ti-xwi  that  tlie  luit.^d  States  can  sue  a  State. 
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from  the  inferior  Fc-doral  courts  and  (undoTtl^ircumstanct^ 
before  mrntionod)  from  State  courts.  The  jurisdictSn  is  n 
yme  matters  exclusive  in  oth.rs  concurrent 'wi"htharorth^ 
State  courts  Upon  these  subjects  there  have  arisen  manv 
difficult  and  mtncate  questions,  which  I  must  pass  by,  be^auso 
noS:tTnw  ^"  "^'"*r"'g'^>'« -ithout  long  explanatio'^^srOn 
V  ?i*  u  r^^''  "'^^'  ''"  ""*^-  Th(^  State  courts  cannot  be  in- 
vested by  Congress  with  any  jurisdiction,  for  Congress  hal  no 
authority  over  them,  and  is  not  permitted  by  the  Con  tit^tion 

Uon  of  a  State  court,  wherever  it  is  concurrent  with  that  of 
Federal  judges,  is  a  jurisdiction  which  the  court ^se^e    o 
ts  own  right,  mdependent  of  the  Constitution.     And  in  some 
mstances  where  congressional  statutes  have  purported  to^m- 

S^dttrgTt^r  ^^""^'  '''  '^"-  '-^  -'^^^  -  "-Pt 
tn'^n'nff  ""'"^  jurisdiction  of  the  Federal  courts,  which  extends 

Un^L^rr  ^^^'"f  ^'"^''^^  '^^'  •«  P^'-^'y  statutory.     "The 
Umted  States  as  such  can  have  nc  common  law.     It  derives  its 
powers  from  the  grant  of  the  people  made  by  the  Constitution 
and^they  are  all  to  be  found  in  the  written'law,  and  n^r: 

sn^i^^r'"'^"''';"^  ^^'^  ^'''^'''^'  ""'"^«  •«  prescribed  by  Congress 
subject  to  some  few  rules  contained  in  the  Constitution,  suK 

and  suits  at  common  law.^  As  "cases  in  law  and  equitv"  are 
mentaon.x ,  It  is  held  that  Congress  could  not  accompTsh  such 
a  fusion  of  law  and  equity  as  has  been  eflFeete<l  in  several  Stat's 

Llr       ;?"'  ''"^  r^r^'^'*^^'  •"  ^"«'^"^i  •»  J873,  hut  must 
mamtam  these  methods  of  procedure  as  distinct,    hough  ^ 
ministered  by  the  same  judges. 

The  law  applied  in  the  Federal  courts  is  of  course  first  and 

oremos    that  enacted  l,y  the  Federal  legislature,  whieliwh^n 

It  IS  applicable,  prevails  against  any  State  law.     But  very  o  ten 

as  for  instance  m  suits  b,.tween  citizens  of  different  States' 

Federal  law  does  not,  or  does  only  in  a  secondary  way,  come 

JS:,^z  :hS:^'^:vn?  "ndT^oT^  "-"t'*  t^z'"  ^— '^^  - 

Wheat.  40fi).  *  "•  ''"^^  """^  '^"'"^«  V.   Virffinia  (6 

'  Cooley,  Principle,,  p.  131.  .  ,Vrt.  iii.  J  2.  .  Amendment  vu.  1 1. 


238 


THE  NATIONAL  GOVERNMENT 


PART  I 


in  question.  In  such  instances  the  first  thing  is  to  determine 
what  law  it  is  that  ought  to  govern  the  case,  each  State  having 
a  law  of  its  own ;  and  when  this  has  been  ascertained,  it  is 
applied  to  the  facts,  just  as  an  English  court  would  apply 
PYench  or  Scotch  law  in  pronouncing  on  the  validity  of  a  mar- 
riage contracted  in  France  or  Scotland.  In  admini.stering  the 
law  of  any  State  (including  its  con.stitution,  its  statutes,  and 
its  common  law,  which  in  Louisiana  is  the  civil  law  in  its  French 
form)  the  Ft^ieral  courts  ought  to  follow  the  decisions  of  the 
State  courts,  treating  those  d(>ci.sions  as  th(!  highest  authority 
on  the  law  of  the  particular  State.  This  doctrine  is  so  fully 
appliiKl  that  the  Supreme  court  has  even  over-ruh^d  its  o^vn 
previous  determinations  on  a  point  of  State  law  in  order  to 
bring  itself  into  agreement  witli  the  viow  of  the  highest  court 
of  the  particular  State.  Nc^edless  to  say,  the  State  courts  fol- 
low the  decisions  of  the  Federal  courts  upon  questions  of  Fed- 
eral law.' 

For  the  ex<'CUtion  of  its  powers  each  Federal  court  has  at- 
tached to  it  an  officer  called  the  United  States  marshal,  cor- 
responding to  the  sh(>riff  in  the  State  governments,  whose'duty 
it  is  to  carry  out  its  writs,  judgments,  and  orders  by  arresting 
pri.soners,  levying  execution,  putting  persons  in  pos.session,  and 
so  forth.  He  is  entitle<l,  if  resisted,  to  call  on  all  good  citizens 
for  help  ;  if  they  will  not  or  cannot  render  it,  he  must  refer  to 
Washington  and  obtain  the  aid  of  Fcideral  troops.  There  exists 
also  in  every  judiciary  district  a  Federal  public  pro.secutor, 
called  th(!  United  States  district  attorney,  who  in.stitut<'s  pro- 
ceedings against  persons  tran.sgressing  FcHleral  laws  or  evading 
the  discharge  of  obligations  to  the  Federal  treasury.  Both  sets 
of  officials  are  under  the  direction  of  the  attorney-gj'neraC  as 
head  of  the  department  of  justice.  They  constitute  a  net-work 
of  Federal  authorities  .•ov.-ring  the  whole  territory  of  the  Union, 
and  ind(>pend."nt  of  th(>  officers  of  th(>  State  courts  and  of  the 
public    prosecutors    who    represi^nt    the    State    governments. 

'"The  judirial  d..|,art,„,.ut  of  ov.-ry  Kovi-rmncnt  k  the  uppn.priatr  orRari 
for  oon«tniinK  th.-  l-uishitiv,-  mts  „f  tl.at  Kov.Tnn.or.t.  ...  On  this  prin.ii.lo 
the  .•on.stni.-tu,n  Rivm  l>y  thi«  (tl..<  supron.,.)  ,„„rt  to  tho  Constitution  and 
aw.,  of  the  I  rnted  Stat,-.  t«  n<,ivrd  r.y  .lii  .i„  tlu-  Iru.-  .onHlrurtion  ;  ami  on 
the  same  principle  the  .•on..<tru<tion  KJven  i.y  the  rourta  of  the  various  .States  to 
the  leKwlatlve  arts  of  those  St.ites  is  reeeiv«-d  as  true,  unless  they  eomc  in  ron- 
fliet  with  the  (  onstitution.  hiw.s.  or  treaties  of  the  United  States."  —  MarshalL 
C.-J.,  in  Elmendor/  v.  Taulur,  10  Wheat.  109. 
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Th..  European  nad.T  may  ask  how  it  is  possible  to  work  a 
system  so  extremely  complex,  under  which  ov!^y  yard  of  ground 
m  the  Lmon  ,s  covere,!  by  two  juris,lictions,  v^th  two  fets  o 
judges  and  two  sets  of  officers,  responsible  to'diffe-rent  sup  riors 

a     on  habl.  „»  pra,.t.ee  to  clash.     The  answ.T  is  th^t  the  sy 
e.n  does  work,  and  now,  after  an  exiM-ric-nce  of  four  B^^n  ra- 

s  nail  salaries  paid,  the  expense  falls  rather  on  litigants  than  on 

Hi'  J";"^"?'  ^''"  ^''y  ^''  ^"  difficulties  is  found  in  the 
Mc,ph.  that  wherever  Federal  law  is  applicable-  Fed(.ral  law 
nust  prevail,  and  that  evc-ry  suitor  who  .-ontends  that  I-Vdera^ 
la  V  as  applicable  .s  entithxl  to  have  the  point  determim^  I  v  a 
Kd  ral  court.     The  acumen  of  the  lawy<>rs  and  judgc-s    the 
wealth  of  accumulatc-d  pn.ee.l,.nts,  make  th<.  solutiino    iheie 
questions  of  .pphcabihty  an.l  jurisdi.-tion  cusi.r  than  a  Eur^ 
P."an  practitioner  can  realise:    while  the  law-res,H.cti„g  M^^ 
of    he  peopl..  and  th.ir  sens,,  that  the  supn-maev  of  Federallaw 
a.ul  juns<hction   works  to  the  ..ommon   be.u.fit   of  the  wholT 
p.oph-,  s,.cure  general  obc.di.nce  to  Fed.Tal  judgnient.s.     The 
rnforcement  c,f  ....  law,  especially  the  ..riminal  'aw,  in  some 

El    .rl""'"'    ""1  '""'■^'  '"  '"  •'••^'"•^'  ••   ''"t  the  difficulties 
wind,  arise  are  now  duo  not  to  conHicts  bctwe(>n  Stat<.  and 

A  wonl  in  conclusion  as  to  the  separation  of  the  judicial 
fn,m  he  o  her  two  departments,  a  point  on  wlii.-h  th..  fr^n.^r 
of  t  u  (  onst.tuti.m  hiul  gn-at  stn-ss.  The  functions  of  the 
legislatun.  an-  m.  r,.  .-asily  ,listinguish,..|  from  thos,.  of  the 
J.U liciary  than  fr.,m  th.,s,.  of  the  ..x.rutiv...  The  l.-gislatur." 
.nak..s  the  law  the  judiciary  appli.-s  it  to  particular  Ses  by 
nivestigatmg  th..  fa.-ts  an.l,  wh..,.  thes.-  I.av,.  b....n  a.s,.,.rtai.uHl, 
y  declaring  what  ml.-  .,f  law  gov.-rns  th.-m.  N.-v.-rth.-l.-ss 
th.-n  an.  ...rtam  p.,ints  in  which  th,.  tw.)  d.-partm.'nts  t.>uch" 
certain  groun.l  .l.-batable  b..tw..en   the  judiciary  on  the  one 
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hand  and  the  legislature  on  the  other.  In  most  countries  the 
courts  have  grown  out  of  the  legislature ;  or  rather,  the  sover- 
eign body,  which,  like  Pariiament,  was  originally  lK)th  a  law 
court  and  a  legislature,  has  di'liverwl  over  the  bulk  of  its  judi- 
cial duties  to  other  persons,  while  retaining  some  few  to  be 
still  exercised  by  itself. 

America  has  in  general  followed  the  principles  and  practice 
of  England.    Like  England,  she  creates  no  separate  atlministra- 
tive  tribunals  such  as  exist  in  the  states  of  the  European  con- 
tinent,  but  allows  officials  to  be  sued  in  or  indicted  In-fore 
the  ordinary  courts.     Like  England,  she  has  given  the  judges 
(i.e.  the  Federal  judges)  a  position  secured  against  the  caprice 
of  the  legislature  or  executive.     Like  England,  she  recognizes 
judicial  decisions  as  law  until  some  statute  has  set  them  aside. 
In  one  respect  she  has  improved  on  England  —  viz.  in  forbid- 
ding the  legislature  to  exercise  the  powers  of  a  criminal  court, 
by  passing  acts  of  attainder  or  of  pains  and  penalties,  measures 
still  legal,  though  virtually  obsolete,  in  England.'    In  others 
she  diverges  from  England.     England  has  practically  cea-stnl  to 
use  one  branch  of  her  Parliament  as  a  court  for  the  trial  of 
impeachments.     America   still   occasionally  throws   upon   one 
House  of  Congress  this  function  ;   which,  though  it  is  ill  suited 
to  an  ordinary  court  of  justice,  is  scarcely  better  discharged  by 
a  political  a.ssembly.     England  has  remitt«'d  to  the  courts  of 
law  the  trial  of  disputwl  pariiamentary  elections  ;  America  still 
reserves  these  for  Congress,  and  allows  them  to  be  disposed 
of  by  partisan  votes,  often  with  little  regard  to  the  merits. 
Special   and  local  bills  which   vest  in  private  hands  certain 
rights  of  the  State,  such  as  public  franchises,  or  the  power 
of  taking  private  property  against  t)(<  owner's  will,  are,  though 
in  form  exercises  of  legislative  power,  r(>ally  fitter  to  be  exam- 
m<;d  and  settled  by  judicial  methods  than  by  the  loose  opinion, 
the  private  motives,  the  lobbying,  which  determine  legi'slative 
decisions  where  the  control  of  public  opinion  is  insufficiently 
provided   for.     F.ngland   accordingly,   though   she  refers  such 
bills  to  committees  of  Parliament,  directs  these  committet-s  to 
apply  a  qua.si-judieial  procedure,  and  to  decide  according  to  the 
evidence  tendenHl.     America  takes  nu  such  s«H!urities,  but  han- 

'  Neithor  House  of  ConKresa  ran  punish  a  witness  for  contempt,  after  tha 
fashion  of  the  Hriti><h  Purlianient  (Kilhourn  v.  Thumpson,   103  U.  S    u    16S) 
Sft;  note  to  Chapter  .\ XXIII.  imsI. 
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dies  these  bills  lik.'  any  others.     Here  thTrefore  we  seelhiee 
p.oces  of  ground  dc'lmtuble  between  tlie  legislatui^.  ^d  th! 
judicary.     All  of  th.-m  originally  belonged  tVtheLyatu^o 
All  m  America  still  belong  to  it.     England,  howev  t  iflal 
doned  the  first,  ha.s  delivered  ovc-r  the  seeond  to  ihe    udg,; 
and  treats  the  third  as  matter  to  be  dealt  .nth  by  judt  aj 
rather   than   legislative   method.^-     Sueh   points   of  diffen'nce 
are  wor^h   noting,    beeau.se  the   impre.ssion   has   prevX  in 
Kurope  that  Ameriea  is  the  eountry  in  which  the'^provinee  of 
the  judiciary  has  Imh-h  mo.st  widely  extended. 
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No  feature  in  the  gov«'rnment  of  the  United  States  has 
awakened  so  much  curiosity  in  the  Europ<'an  mind,  caused  so 
much  discussion,  riH-'civt^  so  much  admiration,  and  bt^en  more 
frequently  misunderstood,  than  the  duties  assigned  to  the 
Supreme  Court  and  the  functions  whicli  it  discharges  in  guard- 
ing the  ark  of  th<i  Constitution.  Yet  there  is  really  no  mystery 
about  the  matter.  It  is  not  a  novel  device.  It  is  not  a  com- 
plicated device.  It  is  the  simplest  thing  in  the  world  if  ap- 
proached from  the  right  side. 

In  England  and  many  other  modem  States  there  is  no  differ- 
ence in  authority  between  one  statute  and  another.  All  are 
made  by  the  legislature :  all  can  be  changjKl  by  the  legislature. 
What  an;  called  in  England  constitutional  statutes,  such  as 
Magna  Charta,  the  Bill  of  Rights,  the  Act  of  Settlement,  the 
Acts  of  Union  with  Scotland  and  Ireland,  are  merely  ordinary 
laws,  which  could  be  repealed  by  Parliament  at  any  moment  in 
exactly  the  same  way  as  it  can  repeal  a  highway  act  or  lower 
the  duty  on  tobacco.'  The  habit  has  grown  up  of  talking  of 
the  British  Constitution  as  if  it  were  a  fixed  and  definite  thing. 
But  there  is  in  England  no  .such  thing  as  a  Constitution  apart 
from  the  rest  (jf  t'le  law :  there  is  mcTely  a  mass  of  law,  con- 
sisting partly  of  statutes  and  partly  of  decided  cases  and  ac- 
cepted usages,  in  conformity  with  which  the  government  of 
the  country  is  carried  on  from  day  to  day,  but  which  is  being 
constantly  modified  by  fr<-sh  statutes  and  cases.  The  same 
thing  existed  in  ancient  Rome,  and  everywhere  in  Europe  a 
century  ago.  It  is,  so  to  speak,  th(^  "natural,"  and  u.sed  to  be 
the  normal,  condition  of  things  in  all  countries,  free  or  despotic. 

'  This  dortrinc.  althouRh  Idiik  Hiiipc  well  sottlcd,  would  not  have  lieen  gener- 
ally !i((cpti-d  in  the  iHwiininK  of  the  wvintJi-nth  rcnturj'-  As  Sir  Thomas 
Mon-  had  niuintaincd  that  an  Act  of  Parliament  rould  not  make  the  kinit 
Buprenw  hi-ad  of  thi-  Chunli,  «<.  Cokt-  held  that  the  f'onmion  Law  controlled 
A<-t»  of  Parliament  and  adjudged  them  void  when  against  common  right. 

242 
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Tho  condition  of  Ani.ri.-a  \h  wholly  <liff,.r,.nt      Thvu'tL 

n  1788,  anu.n(l(.l  ,n  son,,,  points  sin....  whi.-h  i..  tho  foumlat  on 

l«o  nous.'.,   hut  thai  l.Ki.i,,(„r„,  whi,-h  «-,■  call  Voniav^   h.. 
";;  Th,  Y""  °'"  r  ""';  «'"'""■•"■■'--  fumlam  Ja  ..„tl 

rat]J:,!;;-iT;-i;-x?«x«:-^ 

rX    ,,  rof  thJ;     ',    ".l"*'  ^'""'^'  '"'•  ^'"'-titution  alto- 

is  IwUv'rl  ^T^^'r"  '^  «'"'"P«t'^"t.  In  Am,.ri(.a  Congress 
^.loubly  restru^tod.  It  can  mak.«  laws  only  for  fvrtain  hn^ 
posos  .spoc.fi.1  in  tho  Constitution,  and  in  I.^Rislating  for  th  ij 

tion  it.v  If.     The  .str.>am  rannof  ris<.  al.ovc  its  source. 
Suppose   howevT,  that  (\,nRr,.ss  .I.h-s  so  transgress   or  does 

coL!s;-t;:^;:er;Li);^t^'''-^^  '^% 

s.-<-uring  it  against  CongL.     If^a  us.:!;:^,:::  Jp^^^af 

thol-„i„„,..  h,.,  ..,J  o  tS;^*^visionrrv'  .''"'^  undamental  parts  of 
«tut,.t..«.)  Parliament  roul  1  hLevor  ox  ini^Uh  7?,  I'^'T^  ^''^  «uh8e„uent 
Bumnicncd.  «"tn.oy    a   suDscquent   Parliument   could   be 
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tpniptJHi,  how  is  it  to  h.>  checkwl  ?    If  a  n»i«tak«'  is  committwl, 

who  sets  it  right  ?  .  • ,         * 

Thf  poir/.  may  Iw  ohu-idatwl  by  nfcmnR  it  to  a  wuUt  rativ 
gory  famiUar  to  lawyers  and  lasily  comprehensible  by  laymen, 
that  of  acts  (lone  »)y  an  ag-nt  for  a  principal.  If  a  landowner 
directs  his  oailifT  to  collect  ren^s  for  him.  or  to  pay  debts  due 
to  tradesmen,  the  bailiff  has  evidently  no  authonty  to  bmd  his 
employer  by  any  act  beyond  the  instructions  given  him,  as,  tor 
instance,  by  contracting  to  buy  a  field.  If  a  manufacturer 
directs  his  foreman  to  make  rules  for  the  hours  of  work  a«d 
meals  in  the  factory,  and  the  foreman  makes  rules  not  only  for 
tho8«>  purposes,  but  also  prescribing  what  clothes  the  workmen 
shall  wear  and  what  church  they  shall  attend,  the  latter  rules 
have  not  the  force  of  the  employer's  will  behind  them,  and  the 
workmen  are  not  to  be  blamed  for  neglecting  them. 

The  same  principle  applies  to  public  agents.  In  every  coun- 
try it  happens  that  acts  are  directed  to  l)e  done  and  rules  to  bo 
made  by  Ixxlies  which  are  in  the  position  of  agents,  i.e.  which 
have  received  from  some  superior  authority  a  limited  power  of 
acting  and  of  rule-making,  a  power  to  be  us(h1  only  for  certain 
purposes  or  under  certain  conditions.  Where  this  power  is 
duly  exercised,  the  act  or  r .  .e  of  the  subordinate  body  has  all 
the  force  of  an  act  done  or  rule  made  by  the  sup<'rior  author- 
ity, and  is  deemed  to  be  made  by  it.  And  if  the  latter  be  a 
law-making  Ixxly,  the  rule  of  the  subordinate  Ixxiy  is  therefore 
also  a  law.  But  if  the  suliordinate  body  attempts  to  transcend 
the  power  committed  to  it,  and  makes  rules  for  other  purposes 
or  under  other  conditions  than  those  specified  by  the  superior 
authority,  these  rules  are  not  law,  but  are  null  and  void.  Their 
validity  depends  on  their  being  within  the  scope  of  the  law- 
making power  conferred  by  the  superior  authority,  and  as 
they  have  pas.sed  outside  that  scope  they  are  invalid.  They 
do  not  justify  any  act  done  under  them  forbidden  by  the  ordi- 
nary law.  They  ought  not  to  be  obeyed  or  in  any  way  regarded 
by  the  citizens,  because  they  are  not  law. 

The  .sam(!  principle  applies  to  acts  done  by  an  executive 
nffioor  beyond  the  scope  of  his  legal  authority.  In  free  coun- 
tries an  individual  citizen  is  justified  in  disobeying  the  orders  of 
a  magistrate  if  he  correctly  thinks  these  orders  to  be  in  excess 
of  the  magistrate's  legal  power,  because  in  that  ca.se  they  are 
not  really  the  orders  of  a  magistrate,  but  of  a  private  person 
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afftK-ting  to  act  a«  a  maKintrate.  In  EnRland.  for  instance  ,7 
a  «>c.retary  of  Htato  or  a  Mn:  constable,  cIoph  any  act  which 
the  c,t.z.,n  affcct.Hl  l,y  it  rightly  deems  unwarrantc.1.  th,  ci t^ 
zen  may  resist  by  force  if  necessary,  relying  on  the  onlinarv 
courts  of  he  land  to  sustain  him.  This  is  a  con«<Kiuen  e  S 
the  English  doctnne  th-  all  ex-cutive  ,wer  is  strictly  SiZ 

i    :  corner-stone  of  English  liberty.' 
•    list  th.       -ninant  branch  of  the  h'gi.s- 

•i      >.    nil, I   I,.  ■  •   • 


an  ; 
l'     r 


aic  ti 


hould  act  in  excess  of 
-  I'l  Parliament  iias  securetl 
'■•■:  I  i  "  ofKcers  of  the  House 
'  'lif"  I  nghim  to  be  acquitt<'d 
'  "itiu  in  a  civil  action,  by  giv- 

..  ir  A'hich  rules  or  laws  made 

I  i-  afforded  by  the  bye-laws 

mipuiy  or  municipal  corpora- 

>   an  Act  of  Parliament.    So 


by  the  law,  and  is 
It  is  applie<i  even  •  - 
lature.     If  the   H 
the  power  which  in 
to  it,  a  private    i  ,<., 
and  the  court'  -m 
if  he  is  pro8«!c    (■<',   ,i 
ing  judgment    .    lit 
An  obvious  in  ;  m* 
by  sulxjrdinate  b.jdie 
made  by  an  English 

tion   under  powers  coi. 

i-.«_         iL         1        .  ''    **"    '^^^   "*    raniaineni.     ^o 

long  as  these  bye-laws  ar«!  within  the  scope  of  the  authority 
which  the  Act  of  Parliament  has  given,  they  are  gooti,  i.e.  they 
ar..  laws,  just  as  much  as  if  enacted  in  the  Act.    If  thev  eo 
beyond  It,  they  are  bad,  that  is  to  say,  they  bind  nobody  and 
cannot  iH.  enforced.     If  a  railway  company  which  has  received 
power  to  make  by.vlaws  imi>osing  fine^  up  to  the  amount  of 
forty  shillings,   makes  a  by(>-law  punishing  anv  person  who 
enters  or  quits  a  train  in  motion  with  a  fine  of  fifty  shillines 
or  a  weeks  imprisonment,  that  bye-law  is  invalid,  that  is  to 
•say,  It  IS  not  law  at  all,  and  no  magistrate  can  either  imprison 
or  impose  a  fin.,  of  fifty  .shillings  on  a  per    n  .ccu.-.l  of  con- 
truvening  it.     If  a  municipal  corrwration  1    <  been  by  statute 
empowered  to  (>nt(.r  into  contracts  for  t..    letting 'of  lands 
vestKl  m  ,t.  and  directcnl  to  make  bye-laws,  for  the  purpose  of 
(•tting,  which  must  provide,  among  other  things,  for  the  adver- 
tising of  all  lands  intended  to  In-  h-t,  and  if  it  makes  a  byt^-law 
hvZt^    »»  P'-ovif  n  is  made  for  a.lvertising,  and  under  that 
b>e-law  contracts  for  the  letting  of  a  piec-  of  land,  the  letting 
made  ,n  pursuance  of  this  bye-law  is  voic".  and  cunvcy.s  no  title 
to  the  purchaser.     All  this  is  obvious  to  a  lay  a.s  well  as  to  a 

r     U^lu^v"J''to?'""""*,'^""*""'"  urul  pra,.,i,e  uf  th.  European  oontinent,  and 
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IcRol  mind  ;  and  it  is  no  loss  obvious  that  the  quj'stior  of  the 
validity  of  the  hyivlaw,  and  of  what  has  l)een  done  under  it, 
is  one  to  b(^  d<>cided  not  by  the  municipal  corporation  or  com- 
pany, but  by  the  courts  of  justice  of  the  land. 

Now,  in  the  United  Statics  the  position  of  Congress  may  for 
this  purpose  Iw  compared  to  that  of  an  English  municipal  cor- 
|)oration  or  railway  company.  The  supreme  law-making  power 
is  the  People,  that  is.  the  qualified  voters,  acting  in  a  prescribed 
way.  The  iH'ople  have  by  their  .supreme  law,  tlie  Consti- 
tution, giv<'n  to  Congress  a  (U'legated  and  limited  power  of 
legislation.  Kvery  statute  passed  under  that  |)ower  conforni- 
ably  to  the  Constitution  has  all  the  authority  of  the  Consti- 
tution Ix'hind  it.  Any  statute  pa.ssed  which  goes  Iwyond  that 
p<jwer  is  invali.i,  and  incapable  of  enforcement.  It  is  in  fact 
not  a  statute  at  all,  becau.se  Congress  in  passing  it  was  not  really 
a  law-making  body,  but  a  men^  group  of  private  persons. 

Says  Chief-Justice  Marshall,  "The  jwwers  of  the  legislature 
are  defintnl  and  limited  ;  and  that  those  limits  may  not  Ik;  mis- 
taken or  forgott(>n,  the  Constitution  is  written.     To  what  pur- 
pose are  powers  limited  and  to  what  puriKXsi*  is  that  limitation 
committed  to  writing,  if  those  limits  may  at  any  time  be  passed 
by  those  intended  to  ho  restraine<l?     The  Constitution  is  either 
a  suiH'rior  paramount  law,  unchangeable  by  ordinary  means,  or 
it  is  on  a  level  with  ordinary  legislative  acts,  and  like  any  other 
acts,  is  altiTable  when  the  legislature  shall  please  to  alter  it. 
If  the  former  j)art  of  the  alternative  Im-  true,  then  a  legislative 
act  contrary  to  the  Constitution  is  not  law.     If  the  latter  part 
b«'  true,  then  written  constitutions  are  ai)surd  attempts  ()n  the 
part  of  the  iH'ople  to  limit  a  |H)wer  in  its  own  nature  illimital)h'." 
There  is  of  iourst"  this  enonnous  differenc<'  iM'twiH'n  Congress 
and  any  sulM)rdinate  law-making    authority   in   England,  that 
Congress  is  supreme  within  its  proiM-r  sphere,  the  |M'ople  having 
no  higluT  fx-rmanent  organ  to  override  or  re|M'al  such  statutes 
as  Congress  may  pii^s  within  that  sphere;  wlu-reas  in  England 
there  exists  in    Parliament    a    constantly  present    su|)ervising 
authority,  whicli  may  at  any  moment  caiu-el  or  m  dify  what  any 
sul)ordinate  Utdy  may  liav«"  enacte-l.  whether  within  or  without 
the  M-oiM-  of  its  lielegiited  powers.     This  is  a  momentous  distinc- 
tion.    Mut  it  does  not  atTect  the  special  |)oint  which  1  desire  to 
illustrate,  vi/.  that   a  statute  pas-scd  by  Congress  beyond  the 
scojH-  .)f  its  jMiwers  is  of  nt)  more  effect  than  a  by«'-law  made 
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^ra  vires  by  an  English  municipality.  There  is  m,  mystery 
80  far  there  .8  merely  an  applicati„n  of  the  ordinary  principl... 
of  the  h,w  of  ageney.     But  the  question  remains.  How  an  I    y 

^tXrnel  ;"^^""''  '  '''  ^'^'••"^^  ^^  '"^^'''^^^  «^  «*  «*^t"^« 
Such  determination  is  to  Ik;  effecte<l  by  s<.ttinR  the  statute 
Hide  by  sule  with  the  Constitution,  an.l  co„sicleTi,7whet^h^^^^ 
there  ,H  any  .hscrepancy  iH.tween  the.n.  Is  the  purpose  of  the 
s  ftutnT  ^  *he  purposes  nu-ntioned  or  impliell  in'^he  ( W 
whioh        .  .  •"  PU-^umg  that  purpose  contain  anything 

which  violates  any  clause-  of  the  Constitution?  SomSimes 
this  ,s  a  simple  question,  which  an  intelligent  layman  mpv 
answer     More  frequ,>ntly  it  is  a  difficult  o^.^  whiclf  nmls  not 

former  e/"?';^  ''""  .'''"'"^"^  '^''y^'''   ''"^  "  knowledge  o 
former  cases  which  have  thrown  light  on  the  same  or  a  similar 

St  t.  "nr"^  "]T  '*  '•'  ^"  !'""^"^«"t  question,  ^vhose  soluti..n 
ought  to  proceed  from  a  weighty  authority,  it  is  a  question 
of  interpretation  that  is,  of  detc-rmining  the  true  mel  ng  Sh 

whether  they  are  inconsistent. 

A  i!r-  *^r  '"**7."'*'»t'""  »f  J^«'«  '"'longs  to  courts  of  justice. 
A  law  implies  a  tribunal,  not  only  in  order  to  direct  its  c^nforc  ^ 

SrmT"f  •"''•^"•"^'•'^'  ';"<^  to  adjust  it  to  the  facts,  /...  to 
determine  its  preci.se  meaning  and  apply  that  meaning  to  the 
circumstances  of  the  particular  .-as...  The  legi.slatur.^  wh  c^ 
can  only  speak  g<.nerally.  makes  .-very  law  in  n>liance  on      is 

question,  whether  a  congressional  statute  offends  against  the 

on    itutum.  must    k.  determine.1  by  the  <.,>urts,  not  nur  y 

Hrause  It  i.s  a  c,u.;stion  of  legal  construction,  but  b..cau.se  the  e 

s  u>lH.,ly  <.I.se  to  .letennine  it.     ( «ongre.ss  cannot  do  ,so,  In-cau  e 

ongre.ss  IS  a  party  interested.     If  such  a  IkkIv  as  Congress 

were  iKTm.tted  to  d.^ide  whether  the  acts  it  had  na.se.    w.Te 

...^tutijjnal,  it  would  of  course  d.-cide  in  its  oti  K.:'. :::, 

mert      Th    P      -f  r"'''  '"'  *"  '"'*  ^''•'  ^'""^fi'ntion  at  its 
m  r  y.     The  President  cannot,  iMvaus,.  he  is  not  a  lawv.T,  an.l 

H^ni     ""?.  "'  ''^•'^""'^"y  i"f'rest..d.     There  remain  only  the 

irfr    ami  the.se  must  be  the  Xationul  or  Fclerul  courts,  be- 

(au^.  no  other  courts  .-an  Ih-  n-lied  on  in  such  cases.     So  far 

again  th.-re  is  no  mystery  alH)ut  the  matter 

i\ow.  however,  we  arrive  at  a  feature  which  comi)licates  the- 
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facta,  although  it  intrtxlucoH  no  now  principlo.  The  Unit<Ml 
States  is  a  fe(ieration  of  commonwealths,  eacii  of  which  has  its 
own  constitution  and  laws.  The  Federal  Constitution  not 
only  gives  certain  power^s  to  Congress,  as  the  national  h'gis- 
lature,  but  n'cognizt^  certain  powers  in  the  States,  in  virt,u(^ 
whereof  their  respective  peoples  have  eniu-tetl  fundamental 
State  laws  (the  State  coastitutions)  and  h&ve  enabled  their 
respective  legislatures  to  paws  StaU'  statutes.  Howev«'r,  us 
the  nation  takes  precedence  of  the  States,  the  Federal  Consti- 
tution, which  is  the  supreme  law  of  the  land  everywhere,  and 
the  statutes  duly  made  by  Congn>ss  under  it,  are  preferred  to 
all  State  constitutions  and  statute's ;  and  if  any  conflict  arise 
between  them,  the  latter  must  give  way.  Tlie  same  phenom- 
enon therefore  occurs  as  in  the  case  of  an  inconsistency  l)e- 
tween  the  Constitution  and  a  congressional  statute.  Where  it 
is  shown  that  a  State  constitution  or  statute  infringes  either 
the  Federal  Constitution  or  a  Federal  (i.e.  congressional) 
statute,  the  State  constitution  or  statuU'  must  lx>  declared 
invalid.  And  this  declaration  must,  of  course,  proceed  from 
the  courts,  nor  solely  from  the  Federal  courts ;  because  when 
a  Stat<>  court  decides  against  its  own  statutes  or  constitution 
in  favour  of  a  Federal  law,  its  decision  is  final. 

It  will  be  observed  that  in  all  this  there  is  no  conflict  between 
the  law  courts  and  any  legislative  l>ody.  The  conflict  is  Ix'tween 
different  kinds  of  laws.  The  duty  of  the  judges  is  as  strictly 
confined  to  the  interpretation  of  the  laws  cited  to  th":u  as  it  is 
in  England  or  France  ;  and  the  only  difference  is  that  in  America 
there  are  laws  of  four  different  <legrees  of  authority,  whereas 
in  England  all  laws  (excluding  men*  bye-laws.  Privy  Coimcil 
ordinances,  etc.)  are  efjual  l)ecause  all  proceed  from  Parliament. 
These  four  kinds  of  .\inerican  laws  are  :  — 

I.  The  Federal  Constitution. 

II.  Federal  statutes. 

III.  State  constitutions. 

IV.  State  statutes.' 


•Of  thc>M-.  tho  Federal  r,,n«titiition  pnvailn  jiKtiinst  nil  other  lawn.  FetlerBl 
Btatutf^.  if  niaiie  in  iHir-^uaii'  e  of  ami  eoiifornml>ly  to  the  Conxlitution.  ireviiil 
aiiainxt  III  ami  IV.  If  in  exi-etw  of  tlii'  pf)wer«  (jranted  liv  the  fonHtitutiim, 
they  an-  to  that  extent  invalid.  .\  State  eonKtitiition  >  ieldn  to  I.  and  II.,  I>ut 
pn'vuilo  aKainHt  thi'  (ttatnte»  of  the  Stal<'. 

'j'y.p^jjt.j,  Kjivi'  the    wiiiie    :n!tV"r!tY  !im  Fed'-Tii!  i^ttitutew  (tlM'v-  n>a.V  Ik*  ttltereil 
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Thf  Amonran  law  court  thon'foro  does  not  itw^lf  t-ntcr  on 
j»ny  conflict  with  tho  IcRisiaturc.  It  merely  secures  to  each 
kind  of  law  Its  due  authority.  It  does  not  even  preside  over 
a  conflict  and  d.ride  it,  f,,r  the  relative  strength  ofeachkin.l 
of  law  ha.s  been  settled  already.  AH  the  court  (lo,>s  is  to  declare 
that  a  conflict  exists  hctwei-n  two  laws  of  different  degrees 
of  authority.  Then  the  (,uestion  is  at  an  end,  for  the  weaker 
law  IS  extinct,  or,  to  put  the  point  more  exactly,  a  flaw  has  Innm 
indicated  which  makes  the  world  s(h'  that  if  the  view  of  the  court 
K'  correct,  the  law  is  in  fact  null.  The  court  decides  nothing 
hut  the  ca.s(.  iH'fon  it  :  and  any  one  may.  if  he  thinks  the  court 
wrong,  bring  uf)  a  fresh  ca.se  raising  again  the  question  whether 
the  law  IS  valid.' 

This  is  the  abstract  statement  of  the  matter ;  hut  there  is 
also  an  hi.storu  al  one.  Many  of  the  American  colonies  received 
charters  from  the  British  (Vt)wn.  which  created  or  recognized 
colonial  assembli(>s,  and  endowed  these  with  certain  powers 
of  making  laws  for  the  colony.  Such  powers  were  of  course 
limited,  i)artly  by  the  charter,  partly  bv  usage,  ami  w.tc  suI)- 
ject  to  the  superior  authority  of  the  C>own  or  of  the  Hritish 
Parliament.  Questions  sometimes  arose  in  colonial  days  whether 
the  statutes  made  by  these  jts.semblies  were  in  excess  of  the 
powers  conferred  by  the  rhnrUr  :  and  if  the  statutes  were  found 
to  l)e  in  excess,  they  were  held  invalid  by  the  courts,  that  is  to 
say,  in  the  first  instance  \>\  the  colonial  courls,  or,  if  the  matter 
was  carried  to  Knghmd.  by  the  Privy  Council.^ 

When  the  thirtcn  American  colonies  a.s.«erted  their  indepen- 
dence in  177(),  they  replac(><l  these  old  chart(>rs  bv  new  consti- 
tutions,' and  by  these  constitutions  entrusted  their  respective 

l.y  statut..).     It  n.M.l  Imnllv  !»•  w.i.l  tlmt  .x.m  utiv ,•  „r  .l.-pMrtn.rnfal  ..Hors  mmlo 
uniltT  |K)wrrx  riinfcrml  l.y  a  statiit.'  Iiavr  Klatiiti.rv  forci-. 

'  ThiH  hapiH-n.Ml  in  the  U-ml  Ton.l.r  .lurstion  (*-.■  uvxt  ihnptrr).  Hut  in 
iMiioty-ninr  instan-vs  „„t  „(  a  hiin-lr..!.  th.-  l.^al  pr..fo«Ni„n  anri  th.-  pul,lu- 
M.ln.it  th.-  <„rr.-.tnoHH.  an.l  tlunwith  th.  atith.,ritv,  of  tlw  vi.w  wlii.-h  th.- 
.-.mrt   hiw   tak.i..      I'll.,   .-..urt    ha>   il.s.  If  .|,.,lar...|   that    itn   .l,rlarati..n   ..f  th.' 

un.-..nHtituti..naht,v  ..f  a  .statu! ust  n-wi,..  {»■  tak.-n  a«  anumntinR  t..  a  rop..Bl 

of  that  statute.      S.-o  /„  n   Hdhnr,  U(l  V    S    l{.p.  p.  .>|.-,. 

=  Th..  san..-  thii.K  hap|M-M.N  .-v.-n  n.,w  a.-  r.-fanU  th.-  Hriti«h  .-..lonifs.  Th.' 
.|u.".s  i„„  wa.M  h.t.ly  artni.tl  U-f.,r.-  th..  I'rivy  C.mn.il  wh.-th.r  th.-  loKi.-latun-  ..f 
th,.  n..m.ni..n  of  Cana.la.  .r.at.'.l  l,>  ih.-  Hritinh  .North  Ani.Tiru  Art  of  IhtiT 
(an  nnrnnal  .-.tatul.  ),  h.a.l  ih.w.t  t.>  -xtinKuiHh  the-  riKht  of  app.-al  fn.ni  th.- 
«upr.ni.-  c.urt  ..f  Cana.la  t..  th.-  Hiiti.^i  (J,i.-..n  in  .-oun.-il 

(•onn.-.tirut  un.l  Hh.Ml.-  Nhin.!.  li„H,-v.-r.  w.nt  .,n  nn.l.-r  tho  old  rharf.-n. 
with  whi.-h  th.-y  w.r..  w.ll  .-..nt.-nt.  .S.-.-  ,.-  f-  thi.M  wh:.!.  >:.,(-.j<,x-t  f!i.ji,t*f 
AA.WII.,  ,,n  Stat.-(on.stituti.»n». 
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legislative  assemblips  with  certain  specified  and  limited  legis- 
lative powers.     The  same  question  was  then  liable  to  recur  with 
regard  to  a  statute  passed  by  one  of  these  assemblies.     If  such  a 
statute  was  in  ••.xce.ss  of  the  iH)wer  which  tiie  State  constitu- 
tion conferred  on  the  State  IcKislatilre,  or  in  any  way  trans- 
gresstnl  the  provisions  of  that  constitution,  it  was  invalid,  and 
acts  done  under  it  were  voi<l.     The  <nK'stion,  like  any  i)th(>r 
question  of  law,  came  for  dwision  Iwfore  the  courts  of  the 
State.      Thus,  in    178(),  the    supreme  court  of    Rhode  Island 
held  that  a  statute  of  the  iefiislature  which  |)uri)ortwl  to  make  a 
fX'nalty  colhM'tii>le  on  summary  conviction,   without  trial   by 
jury,  gave  the  court  no  jurisdiction,  i.e.  was  invalid,  the  colo- 
nial charter,  which  was  then  still  in  force  a-;  the  constitution 
of  the  State,  having  secured  the  right  of  trial  by  jury  in  all 
ca.ses.'     When  the  (Vmstitution  of  the  I'nited  States  came  into 
o|)eration  in   1789,  an<l  was  declared  to  Im>  paramount  to  all 
State  constitutions  and  State  statutes,  no  new  principle  was 
introduced  ;  there  was  merely  a  new  ap|)lication,  as  JM^tween 
the  nati(m  and  the  States,  of  the  old  doctrine  that  a  sulumli- 
nate  and  litnited  legislature  cannot  pass  beyond  the  limits  fixed 
for  it.     It  was  clear,  «)n  general  principles,' that  a  State  law  in- 
compatible with  a  duly  enacted  Federal  law  must  giv(!  way  ; 
the  only  cjuestion  was  :  What  courts  are  to  i)ronounce  upon  the 
question    whether    such    incompatibility    exists?     Who    is    to 
decide  whether  or  no  the  authority  given  to  ("ongr(>ss  has  been 
exceeded.  an<l  whether  or  no  the  State  law  contravenes  the 
Federal  Constitution  or  a  Federal  statute? 

In  1787  the  only  then-existing  courts  were  the  State  courts. 
If  a  cas(>  coming  before  them  raised  the  |M»int  whether  a  State 
(onstitutioii  or  statute  was  inconsistent  with  the  Federal  Con- 
stitution or  a  statute  of  Congress,  it  was  their  duty  to  decide 
It.  Ilk.'  any  oIIkt  ix.int  of  law.  Mut  their  de<-isi<m  could  not 
safely  !>e  accepted  as  final,  because,  being  themselves  the  off- 
spring of,  and  amenable  to,  the  State  RoviTiunents.  they  would 
naturally  tend  to  uphold  State  laws  against  the  Federal' Consti- 
tution or  .statutes.     Hence  it  became  nece.s.sary  to  set  up  courts 

"  In  tl...  ra.-..  .,f  Try, I,  v.  W.r.hn.  til,-  fir.t  ,.,.v  .,{  irn|H,rtanr,.  in  whi.h  » 
..■t.'i>.;|t!\.  ;„t  H:i,  hil.I  lUKiMiMiliitionai  li.r  in.nni|.Mli!iilitv  with  a  Stal.-  .'..n- 
M.tiiti.m  aJth.mKh  tlir  .|„.trin,.  s.vnis  f.  hav  JMrn  lai.l  .Inwn  l,s  thr  s..|.r.-n..< 
.-..urt  ..f  N..W  J,.r,s,..v  n.  //„/„„.,  v.  \y.,ll,.„  (17M)).  as  «-,ll  as  in  V.rRiniu  in  I7S-' 
an.l  in  .\.w  ^  ..rk  m  Psl.  S-r  Judge  Elliotts  arl.Hr  .n  I'ol.luat  Srun.r  Uw,r. 
tirlu  for  Juuc  Is'.tO,  ij.  2:i.i,  ' 
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,     -  t/'^t  '•-  t.i  «ay,  th(,.s(.  F.Ml.Tul  courts  which  have  iM-en  alrpaclv 
.  oscnlHH  .     The  .natter  see.ns  ..o.nplieat..!.    heeau^  we  W 
to  consuler  not  only  the  .su,M.riority  of  the  Federal   Con^ti 
tut.on  to  the  Federal  le^LsIature  but  al.so  the    ujtr  or"    1  C 
the  FjMlera  Constitution  an.l  Federal  statutes  to  all  S  at     Ws 

OLSis.     Both  ar(>  n.,>rely  nistan.Ts  of  the  doctrine,  that  a  iaw- 

ut^'Z  d  f  '""''  ";'•;"■'""'  ''''  "•"^'"^-  ^-'  *'-*  when  it  his 
att<..npte  to  ex.-e...l  ,ts  powers,  its  so-culle.l  statutes  are  not 
laws  at  all,  and  cannot  l)e  enforced 

rx.onle^'"u"h?t  ^'"'  'IT'""'  '^^^-'"^'^i"fi  P^^er  resides  in  the 
rxople  Whatever  they  enact  is  universally  binding  411 
o  her  avv-nmkn.K  bodies  are  subordinate,  an<l  the  enacLents 
of  such  iHMhes  ,nust  ..o.ifonn  to  the  supre.ne  law.  dse  hev 
Will  ,x.nsh  at  ,ts  touch.  a.s  a  Hshing  snmck  rocs  dom  befon. 
an  ocean  steamer.  And  these  subonlinate  enactments  Tf  It 
variance  w,th    th..    .supn.ne  law,  ar<.  invalid  from     k.  Lt 

nrovef     ""  "r""*'^'  '7'  "'""'"  ^"^  >'--  unnoticLl  or  ^1 
roved.     It  can  be  prove.l  o„|y  by  th,.  decision  of  a  court  in 

a  .-as,,  which  ra.s,.s   the  point  for  <leter,ninatio,..     The  phe" 
nomenon   cannot  arise  in  a  rounUy  whose  IcRislatun"  is  om 
n.potent    but  naturally  ■  arises  wherever  we  find  a  le^i   atun 
"..  cd  by  a  sur>erior  authority,  such  as  a  c.mstitution  which 
the  IcRislature  cannot  alt.r. 

In  E„Klan«l  the  jwIkcs  i..t,.rpret  A.-ts  of  Parliaincmt  exactly 

hey  find  an  Act  .-onflu-tinK  with  a  deci,!,.!  ,ase,  th.^v  prefer 
he  Act  to  the  .-ase.  as  bein«  of  hi«h..r  authori.v.  As  b. Cen 
H^  appan-ntly  ,.onfii..tinK  Acts,  they  prefer  tlu>  later,  because  U 
is  the  last  ,.xpress,on  of  tlu-  n.in.l  of  Parliament.  If  thev  mis- 
."torpret  the  n.ind  of  Parlian.eut,  /...  if  th.y  ..nstrue  a  Ac  , 
asensejyh.ch  Parliament  ,n.nyn.,t  have  intende.l.  their  .lecis^on 
1.S  nevertheless  valid,  and  will  tisually  be  followed  by  otLr  courts 

th-  .our  s  a       ;;;;  S,   ':;','■  7'^  ■•  '■"'-"<""""  -',..ri,.r  to  ,h..  I,.ui>latur.-, 

«u.h  a  pow..r.  it  i«  MOW  h;:i:.  .ha.'^r..;,  Z  nVzo^'V'"'' "'"'  """*"'  """'^"' 
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of  the  same  rank  until  Parliament  speaks  its  mind  again  l>y 
another  Act.  The  only  difft'rence  lietween  their  position  and 
that  of  their  American  brethren  is  that  they  never  have  to 
distinguish  between  the  authority  of  one  enactment  and  that 
of  another,  otherwis*'  than  by  looking  to  the  date,  and  that 
they  therefore  ne«'d  never  imjuiri'  wh.'thcr  an  Act  of  I'arliaincrnt 
was  invalid  when  first  passinl.  Invalid  it  couhl  not  have  been, 
becausi"  Parliament  is  omni|)otent,  an<i  Purliiuii«'nt  is  omni|M)- 
tent  Ijecausi'  Parliament  is  (h>ejned  to  be  (he  peopl,'.  Parlia- 
ment is  not  a  Ixnly  with  delegjitt^l  or  liiiiit«d  iiutlu»rity.  The 
whole  fulness  of  |K>pu!ar  iH>w(rr  dwills  in  it.  The  whole 
nation  is  supi)os(Hl  to  be  prem-nt  within  its  walls.'  Its  will 
is  law  ;  or,  as  Dante  says  in  a  famous  line,  "its  will  is  Power." 

There  is  a  story  told  of  an  intelligent  Knglishman  who,  having 
I    ard  that  the  Supreme  Fiileral  Court  was  cr<ate<l  to  |)rotect 
.e  Constitution,  and  had  authority  given  it  to  annul  bad  laws, 
lent  two  days  in  hunting  up  and  down  the  Fetleral  Con.stitu- 
H»fi  for  ♦he  provisions  he  had  U-en  told  to  a(hnire.     Xo  won- 
r  he  did  not  find  th»'m,  for  there  is  not  a  word  in  tlu'  Con- 
it  ution  on  the  subject.     The  jKJWers  of   the    Fe<leral    courts 
•  the  same  as  those  of  all  other  courts  in  civilized  countries, 
rather  they  differ  from  those  of  other  courts  by  d«fcct  ancl 
by     xcess,  being  limititl  to  certain  clas.ses  of  ejises.     The 
•alht     "i)ower  of   annulling   an    uncon.xtitutional   .statute" 
rather  than  u  jM)Wer,  and  a  duty  incumbent  on  the 
-^tate  court  when  a  case  rai.sing  the  iH»int  «'omes  be- 
ui:  ,,.  less  than  on  the  Suprenw  Federal  Court  at  Wa-^hing- 

ton.  H'lu'n  therefore  jw-ople  talk,  as  tlu-y  sometimes  do,  even 
in  til.  I'nited  States,  of  the  Supreme  court  a-i  "the  guardian 
of  the  Con.stitution,"  they  mean  nothing  more  than  that  it 
is  the  final  court  of  ap|>eal,  before  which  .suits  involving  con- 
.stitutional  (piestions  may   Im-  brought  up  by   the  parties  for 
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'  Thi'  olil  writrrs  siiy  thiit  thi-  ri>ii.'«>n  why  uti  Ai-t  •>{  Parlhiniriit  r<-.|iiiri'-  no 
piilJir  rKitiKratioii  in  tlir  iinintry  i:*  Im^cmiiw  it  in  ili'ciiii'ii  fo  Im'  iiiaii.  i,\  ilif 
wholi'  iiiitidti,  wi  that  I'vcry  (mtmiii  i.-<  pri'scnf  at  llif  iiiiikinit  of  it  h  i:*  r.-r- 
taiiily  trilf  that  the  orthiMlnx  U'nul  \irw  df  ('arliatnriit  tii'\ir  ri-nanls  it  aw  <■%- 
iTi'iHiiiK  |x>»-<TH  that  can  in  any  wrirt.-  Im'  rallrd  di'lcKatnl.  A  rcnmrkalili- 
••xainpli-  of  Ihr  fx)wcr  whirh  Parliuiiitnt  lati  exert  uk  an  iiltiniatel.\  lunl  eimi- 
ph'tely  Hovereiun  IxmIv  in  afToriltHi  liy  the  Septennial  Art  (I  <!imi.  I.  »t.  'J.  lap. 
:iH|.  By  this  statute  a  rarliunient  i>i  whiih  the  ili)u>«e  of  ('oinnion.>i  had  U'en 
eh-ett-d  for  tlirii-  yearn  oiil,\ ,  under  'rrienmal  Aet  then  in  foree,  prolonired, 

not  only  the  iMiHHilile  duration  of  future  I'.iiliaiiieiils  l>ut  iIh  own  term  to  wven 
yeart),  tukuiK  to  ilwll  lour  yearn  ol  (Kiwer  whieh  the  eleitor.s  lia>l  not  given  it. 


'^sami%&^^^::^sss^m 
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t;if,rf,i '">."" '"' ""•  "'"''"■ '"  ''w'i"""  Hut  ii„.  f„„„. 
lit" :,.T;:r;:  i-r,,,;:-"  •■"•■  '■■"•-■  -  '-^-i  "-X :: 

It  IS  tli(.r«'f.)r('  i,<,  ,n,T(«  tcchni.-alitv  to  noint  .mf   tl.««   ik 

2  wi;'""^':;'',,"""; "•-"■»"""  '»■""  ■n'.T.ii.lTp.r: 

,n"rpr,  ,        ,""*f  ",';'"■"'""  ''"■'  »"  K"«li«l'  <■«"«  wl,™  it 

K    »  ]    ,,f  ',     ''"■'"""""•    Th,.  will  Ihat  prevail,  i, 

tJw   task  IS  always  tl...  s,uu..  in  its  natur...     The  juclm-s  l.av,. 
no  <-..ncvrn  with  th.  „.„tiv,.s  or  tl.,-  r.-sults  of  a^Zvimrn 
o  I..TW.S.  ,han  as  tlu-s..  n.ay  throw  |i,,,.t  on  flu-  .!,' J.   h,  .d  d.' 

to  .n nrfain.  an  o|Mmon  ..n  its  poliry  ...xcrpf  so  far  a^  its  nolirv 
;'xplan.s  ,ts  „...anin«.     Th.y  n.ay  think  a  statu"      x-HI^;! 
..nM,s..  and  working.  I.nt  if  th.,v  -annot  fin.l  in  th  •    •'  st  t 

1^  inv.dr"l^  '"""'^"r  '''  '"^^  '■  ^'^"^  "'-^  •-^»'  '"-i'^- 

.^  ^^.th.n  t hr  fx.w.Ts  of  (  ouKn-ss.  thrv  nu.s  .-nforn.  t  T 
<'onstn.r  h..  hiu-.  that  is.  to  Hu.i.iat,.  th.  will  of  th.  p.  pi.,  a 
-.pn.r„.  |awK,v..r,  i.  th-  l...«i„ninK  and  .n.i  of  thHr  duty 
Anl   .f  ,t    l«.  s„Kg,.st,.|   that    th,.y  n.av  ovrstrp  th.  r  du  v 

>..  mast.rs  of  th.  (  (mst.tut.on.  twist  an.l  p<.rv,.rt  it   to  suit 
th..r  own  po|,ti,.al  vi.ws.  th.  answ.r  is  tl.at  ..».••..'  1-' 
ui  judic-iai  w.il  wouhi  rous.  ,h.  distrust  un.1  displ^ocif^'the 
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nation,  and  might,  if  pcrsistwl  in,  provoke  resistanco  to  tho  law 
as  laid  down  by  the  court,  possiiily  an  onslaught  upon  the 
court  itself. 

To  insist  upon  the  fact  that  the  judiciary  of  the  United  States 
are  not  the  masters  of  the  Constitution  but  merely  its  inter- 
preters is  not  to  minimize  the  importance  of  their  functions,  but 
to  indicate  their  true  nature.  The  importance  of  those  func- 
tions can  hardly  b(>  exaggerated.  It  arises  from  two  facts. 
One  is  that  as  the;  C'onstituticm  cannot  easily  be  changed,  a 
bad  decision  on  its  meaning,  i.e.  a  decision  which  the  general 
opinion  of  the  profession  condenuis,  may  go  uncorrected.  In 
England,  if  a  court  has  construed  a  statute  in  a  Avay  unintended 
or  unexpectwl,  Parliament  can  set  things  right  next  session  by 
amending  the  statute,  and  so  prevent  future  decisions  to  the 
same  effect.  But  American  history  shows  only  one  instance  in 
which  an  unwelcome  decision  on  the  m«'aning  of  the  Constitu- 
tion has  been  thus  dealt  with,  viz.  the  decision,  that  a  State 
could  be  sued  by  a  private  citizen,'  which  led  to  the  eleventh 
amendment,  whereby  it  was  dcu-lared  that  tho  Constitution 
should  not  cover  a  case  which  the  court  had  held  it  did  cover. 

The  other  fact  which  makes  the  function  of  an  American 
judge  so  momentous  is  the  brevity,  the  lau(lal)le  brevity,  of  tlu; 
Constitution.  The  words  of  that  instrument  are  general,  lay- 
ing down  a  f»w  large  principles.  The  cases  which  will  arise 
as  to  the  construction  of  these  general  words  cannot  bf  fores(>en 
till  they  arise.  When  they  do  arise  the  generality  of  the  wortls 
leaves  open  to  the  interpreting  judges  a  far  wider  field  than  is 
afforded  by  ordinary  statutes  which,  since  they  treat  of  one 
particular  subject,  contain  rnaetments  comparatively  minute 
and  precise.  Hence,  although  the  duty  of  a  court  is  only  to 
interpret,  the  considerations  affecting  interpretation  are  more 
numerous  than  in  the  ease  of  ordinary  statutes,  more  delicate, 
larger  in  their  reach  and  scope.  They  sometimes  need  the 
exercise  not  merely  of  l(>gal  acumen  and  judicial  fairness,  but 
of  a  comprehension  of  the  nature  and  methods  of  government 
which  one  does  not  demand  from  the  European  judge  who  walks 
in  the  narrow  path  traced  for  him  by  ordinary  statutes.  It  is 
therefort!  hardly  an  exapt'eration  to  say  that  the  American 

I  Spo  tho  la.it  profcdinK  chaptc  r.  The  dootrino  of  the  Drrd  Scott  rase  (ol 
whirh  more  anon)  was  set  aside  l).v  the  fourteenth  amendment,  hut  that  amend- 
Tiiviit  Vino  iiileiided  to  ullect  iiiueli  more  than  merely  to  correct  the  court. 


^T,.P.   xxn,    TUB  C'OrRTS  AND  THE  CON'STlTrTlON'      2.V, 

Constitution  as  it  now  stanW^   iv-jfi.  *u  ,  ,  . 

Hions  which  exDiair    i7  \.Tl  ""*•"•"  ^'^  ^"'"^riR  dod- 

that  E„Kia,„l  A„„|,|  ij,.  „„  ,',,'','  "'''^    ^1,,.,  Ia„„.„t 

ssmsMm 

of  th,.  four  ,«rl,a,„..,„«  will,  ,!„„,.  ,,„,,„|  l,,.  .h,.  t,™h 
' ""'  '">   ""■■"  Ilk''  any  titli.r  i,u,»li„i,  ,,f  l,,„.     ti.        . 

!;;riCt  S;'■;^;;:;;;r:«,:;;.,:;";™;,'  ■ ;' ^'- 

Pur|K,».s.  tru„s,v,„|„l  H,t     ,r  M    '   J  '■\"";  I'?"''  '"  '■'■''lait' 
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both  Parliament  and  the  supiwsed  Council  would  he  l)oun<l  hy 
that  interpretation.'  If  a  new  supreni  •  court  were  cr;atcd  hy 
Britain,  it  would  bf  created  not  Ih'cuuw^  tlitif  do  n()t  already 
exist  courts  capable  of  entertainiiiK  all  the  qu.stions  that 
could  arise,  hut  liymmv  the  parties  to  tlu>  new  ciHistitution 
enacted  for  the  United  Kingdom,  or  the  Britislj  Empire  (as 
the  case  might  be),  might  insist  that  a  tril)unHl  eomposeil  of 
persons  chosen  by  some  Fetleral  uuthority  would  bi;  mon; 
certainly  impartial.  The  preliminary  therefore  to  any  such 
"judicial  safeguard"  as  has  Iwrn  suggesti^l  is  the  e.xtinction 
of  the  prest^t  British  Parliament  and  th«-  erection  of  a  wholly 
different  Ixxiy  or  Ixxlit's  in  its  r(M>m. 

These  observations  may  suffice  to  show  that  tlu-re  is  nothing 
strange  or  mysterious  alK)Ut  the  relation  of  the  Federal  courts 
to  the  Constitution.  The  plan  which  the  Convention  of  17S7 
adopted  is  simple,  useful,  .uid  conformal»le  to  general  legal 
principles.  It  is,  in  the  original  s<>nse  of  the  word,  an  elegant 
plan.  But  it  is  not  novel,  as  was  indeed  obsjTvetl  l)y  Hamilton 
in  the  Federalist.  It  was  at  work  in  tlu'  States  before  the 
Convention  of  1787  met.  It  was  at  work  in  tlu>  thirt«H'n  colo- 
nie.s  Ix'fore  they  revolted  from  England.  It  is  an  applica- 
tion of  old  and  familiar  legal  doctrines.  Sucli  iu)\tlty  as  tliere 
is  belongs  to  the  scheme  of  a  Supreme  or  Rigid  constitution, 
re.s<'.rving  the  ultimate  power  to  tht;  [)<H)ple,  and  limiting  in 
the  same  measure  the  power  of  a  legislature.-' 

It  is  nevertheless  true  that  there  i.>  no  part  of  the  .Vmerican 
system  which  reflects  more  credit  «)n  its  authors  or  ha><  worked 
Ixitter  in  practice.  It  has  had  the  advantage  of  relegating 
questions  not  only  intricate  and  delicate,  but  iwculiariy  liable 

'  AswuniiiiK  of  (••mrw  tliat  th.-  |h.w.t  of  alt. rim:  tli.-  I.a.t  wan  r.-s.TV<Kl  to 
lUiMii'  aiitlioritv  siiixTior  to  citlicr  thr  ('oiiiicil  .t  I'arliaiiirrit. 

'So  Mr.  Wilson  oI»*.tv<'.I  (smakitiK  of  llir  State  .•oiislitiltioiis)  in  til.'  •'■""- 
sylviuiiu  Convi-ntion  of  I7S7  :  "  l'.ilia|.s  soinr  |M)litician  who  lia.s  not  .■onr<i.l.r.<l 
with  siifTKicnt  accnrafy  our  ixilitiral  >,v.-«ti-niM  would  ohsirvc  that  in  our  uov- 
iTiinifiits  th.'  miiirfiue  iH>wi-r  was  v.vlcl  in  th.  constitutions.  This  opinion 
approaches  the  tnitli.  Imt  does  no>  reach  it.  The  truth  is  that  in  our  «overn- 
nients  the  .supreme,  ahsolute.  and  uiK'ontroHal.le  ,...wer  rr"i'i,„H  in  the  pe<.|ile. 
\s  our  eonstitutio.is  are  .su|M'rior  to  our  huislatui.  .  so  tin  peoph'  are  suiwrior 
to  our  ■■onNfitutii    is,"        K.lliofs  Ihhiitis.  ii    i.V.'.  ■  ■,  ,. 

Mr.  M'Koan  siM'ukinK  in  the  same  eonvention.  .|"ote.|  Locke  s  <  inl  (,ni- 
rrnmrnl  {<:  2.  5  14(1.  and  e.  Vi.  |  l.'il')  as  an  authority  for  the  pro|».sition  tliat 
the  iM)WerH  of  CoiiKn-iW  could  Ih'  no  greater  thnti  th<-  positive  ^jrant  mmtit  convey. 

.\8  ti>  Uidi.i  Conslitutiun.-!.  rt--,-  <'h:iivt<r  \\\I  ;««.'■  and.  for  a  fuller  treat- 
niflit,  an  eiwiiy  in  niy  Sliulun  in  llUUiru  "'«<  .hirUitnuiinm. 
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power  to  tlu'  States   an,l  tl        '*^'""^  ,•*'  <'"'  <'''"tral  F.fleral 

huv(!  Jkk'ii  the  most  D(.ri,m,w.ntl,  '^    '»  itled  to  exerciw., 

history,  with  S  n  .r"  "v    v'oU:r^''''?v"-:  '"  l'""'"'""" 

<  onKre.s.s  and  the  State  e^  s  at  n-  t  .e  T  "''T  ''"*^'""" 
would  have  Imvii  extren..  ^  l  *'  ^  "  ''"»K*'r'^  "f  a  ••••iifliet 
n"Kl.t  have  ."  .^^^  : J '  Z  X  "'  "'  "?"  '•'^"  ""'^^  '^^^'^^ 
the  Cuastitution,  rrewet  w  L  "'"^'7'' /'-IX'^-t  Mt  for 
has  di.spo.s,Hl  men  to  d  Z  f  "'■'•"'''  '^"'  '•"'«"'•  '*  "Stands, 

such  a  d,..i.sion  they  are  ol  ev  ng  Z  en  """T  ''I  "'"'>'"« 
whoena(-t,HJth«.('o„stitut  m  T  *'".•""'«''«•  '»"<  th.- jM-opk 
of  inten,n.tinK  th     F       ^C^  J '  '".'^'' ''''"'T'"  *'•"*  '''"P"^^''- 

tran.s«reHs  F..I  •  a    ,  r.    isW^  •     "*"  .V'^^'^"^'""'^  ".uJ   statuten 

I"' I II  UK.  -\aiional  Kovertiinent  mwl  ♦»...  w.  * 
-"une„t.s.  n.,uinKl  great  insight  amlT/'ut  fS.       H         ''"i" 
ness  an<l  puwvr  of  a  prineirW,.      \VuTii      )         ■  ^"'  '^'"'"'- 
»»«'inK  franuKi  tJu-  suggest  m^s  ,1  !'/  ""■^^';"^»">  ^''i-^ 

likely  to  be  a.lopt.Hl  that  a  ve  ^     ♦         "♦'     '      "  '"'""'' 

-should  IH.  eonfe  mi  Zm  tlu  I^  r'/-  "^  '''"^"  '"'^'■^'"tures 
r.'VeahKl  the  ol.j,.etion    ^   sue     .  .  ."•*"''"'*•     '^'«-"««i"" 

hav..  offe.uled  t^u  ^^  ti  .  u  of\'  "L  J  "r^'''"-*'""  ^-"'*' 
their  autonomy;  its  Z^^^ln  i^^  '  "'^'T  J'"'"""^  "^ 
with  then,.  Th.'  .1  sal  mm  ;  f  .  "'"  '"•"^'''^'^l  '•'»"i«ions 
n'ally  offen<l   aga         I"  p 111".  7"'"  "''"'''■'"'  "^■"^  '^  '^  ^'«' 

»»ov...  And  (he  veto  u...  n  '^"  "•"''.  ''>  ^  l^'litieal  eounter- 
i«  -'"I'l  Jmve  I.  ;  ;^  "  ,:'^V'''  ''"T  '"•""  Pronoune,.!  |„.fore 
would  work,  s  nu "iZ  T;.  '  '"'"'  ''""  '^*^'"  "^^^'^te 

the  statute  wa      e        r  .  '  "'"  .'"•""•"""•''''  i"  nises  where 

love  of  the  States   1  n,  *     '"■  "<•<'<»'»  of  the  .-ourts  the  self- 

one  of  tl  e  r  aws    „;Si    ;:'?.•'•  ,""•'  *'"■  •'*"'''^'""  ''-'"ring 

authority  of  z  X:i:.z'z^z  :is;';^' ''  '"•  ^i«^"' 

s*av..s  parties,  and  whi.-h   thev       'y  them  ^'^'  ''■"'■"  *'"''"■ 

^-roreed  against  another  State  oni:!;:  tl^;;:!;:- ^l^.:: 
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However,  the  idea  of  a  veto  by  Congress  was  most  effective  y 
demolished  in  the  Convention  by  Roger  Sherman,  who  acutely 
remarked  that  a  veto  would  seem  to  recognize  as  valid  the 
State  statute  objected  to,  whereas  if  inconsistent  with  the  Con- 
stitution it  was  really  invalid  already  and  needed  no  veto. 

By  leaving  constitutional  questions  to  be   settled  by  the 
courts   of   law   another   advantage   was   incidentally   secure^. 
The  court  does  not  go  to  meet  the  question;  it  wait^  for  the 
question  to  come  to  it.     When  the  court  acts  it  ac  s  at  the 
instance  of  a  party.     Sometimes  the  plaintiff  or  the  defendant 
may  be  the  National  government  or  a  Static  government,  but 
far  more  frequently  both  are  private  persons,  seeking  to  en- 
force or  defend   their   private   rights.     For  instance,   in  the 
famous  easel  ^hich  established  the  doctrine  that  a  statute 
passed  by  a  State  repealing  a  grant  of  land  to  an  individual 
made  on  certain  terms  by  a  pre-ious  statute  is  a  law     impaar- 
ing  the  obligation  of  a  contract,"  and  therefore  invalid,  under 
Art    i    «  10  of  the  Federal  Constitution ;   the  question  came 
before  the  court  on  an  action  by  one  Fletcher  against  one  Peck 
on  a  covenant  contained  in  a  deed  made  by  the  latter ;  and  to 
do  justice  between  plaintiff  and  defendant  it  was  necessary  to 
examine  the  validity  of  a  statute  passed  by  the  legislature  of 
Georgia      This  method  has  the  merit  of  not  hurrying  a  ques- 
tion on,  but  leaving  it  to  arise  of  itself.     Full  legal  argument 
on  both  sides  is  secured  by  the  private  interests  which  the 
parties  have  in  setting  forth  their  contentions;    and  the  deci- 
sion when  pronounced,  since  it  appears  to  be,  as  in  fact  it  is 
primarily  a  decision  upon  private  rights,  obtains  that  r.'spect 
and  moral  support  which  a  private  plaintiff  or  defendant  estab- 
lishing his  legal  rieht  is  entitled  to  from  law-abiding  citizens. 
A  State  might  be  provoked  to  resistance,  if  it  saw,  as  soon  as 
it  had  pass..d  a  statute,  the  Fed.Tal  government  mviting  the 
Supreme  court  to  declare  that  statute  invalid.     But  when  the 
Federal  authority  stands  silent,  and  a  year  after  in  an  ordinary 
action  betwe«>n  Smith  and  Jones  the  court  decides  in  favour" 
Jones,  who  argu(>d  that  the  statute-  on  which  the  plaintiff  rehed 
was  invalid  because  it  transgressed  some  provision  of  the  Con- 
stitution, everybody  fe(>ls  that  Jones  was  justified  m  so  argu- 
ing, and  that  since  judgment  was  given  m  his  favour  he  muht 
be  allowed  to  retain  the  momy  which  the  court  has  found  to 

>  FUUhiT  V.  Peck,  0  Oaiich,  ».  87. 
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This    feature   has    particularly    ..xcited    the   admiration    of 
Contmontal    critics.     To   an    KuKlishnmn    it    s..ms   ^  Zt  y 
natural     Kcausc  ,t  is  exactly  in  this  way  that  much  of  End   h 
constitutional   aw  has  b.vn  i.uilt  up.     The  English  court    ha 
indeed  no  rigHl  documc^ntary  c-onstitution  hy  whic-h  to  ^^    he 
onhnaiurs  or  the  executive  acts  of  the  Crown,  and  tlu-ir  d.d 
..ons  on  constitutional  p<,ints  have  often  her-n  pronounced  in 
procmlmgs  to  which  the  Crown  or  its  ministeri  were  parties 
But  they  have  r.p<>at..lly  estahlishe.l  principh.s  of  the  greatest 
moment    l,y   judgments   delivere,!    in    cases    whcTc   a   p  ivit, 
interest  was  involved,  grounding  themselves  either  on  a  Su    ■ 

ManVir^'"'"^'"';*"?   "••   ""   ^""^''   "^'•^""-  ^l^'cision..     Lor, 
Mansfield  s  famous  d.^-laration  that  slavery  was  legally  imposs] 

hi.  m  England  was  pronounced  in  such  a  private  casc^     sZL 

dtj-  Ti'  '"  ''^''^  *'"'  ''•^^^'  ^*"«^^''i»S  the  puhlishing  of 
d  bates  in  Parhament  was  settled,  was  an  action  by  a  privah- 
Person  against  printers.  Th,>  Anu>rican  method  of  s-.tt^ing 
constitutional  questions,  like  all  other  legal  questions,  in  actions 
b otween  private  parties,  is  th(>refore  no  n.^,  devic,.,  but  a  part 
of  tha  priceless  heritage,  of  the  English  Common  Law  Xh 
the  colonists  carruHl  with  them  across  th-.  sea,  and  which  they 
have  pres(.rved  and  developr.!  in  a  manner  worthy  of  its  own 
free  spirit  and  lofty  traditions.  ^  °   " 

portarirto'tho'"r"' "'"'  ''"■  ^""^•^'^"'^  ^^''^^^  ^^^'^^^^ «« 

pertaining  to  the  American  courts  are  peculiar  and  essential 
to  a  Pe(  eral  government.     Th(>se  functions  are  not  peculiar  to 

JltZr^  '"'""  '^'  ''"*•"'•*•«"  «^  fundamentaflaw    and 

fenor  laws  may  exist  equally  well  in  a  unified  governmen 
<lid  exist  in  each  of  the  thirte.-n  colonies  up  till  1776  d  d  exht 
jn  each  of  the  thirteen  States  from  1770  till  1789  does  ex  t 
•"  ••vny  one  of  the  forty-eight  Stat-s  now.  Nor  a  e  hey 
ssential.  becau.se  a  fe<leration  may  well  be  imagined  tiw  eh 
Xrin  H  "  "'''""^  ''^'t*"-"  •^'"•"^*'  •"•  theoretically  so  :! 
bSLp!, •.;""':  rT,  "'"•  ^"  *'"'  ■^«"»'  f^'»  ^"'^tent  as  is  the 
British  Parliament.^'    The  component  parts  of  any  confederacy 

Am'ericL' SdSlX^/hl's'of  "*'"'  T'T  ^""'^'^  *^''  Revolution)  and  of  the 
It  .ould  appear  that  .n  the  ..ch.an  League  the  A^i  (which  voted  by 
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TTTZ^be  generally  disposed  to  place  their  respective 
will  no  doubt  "T^^r^  protection  of  a  compact  unchangeable 
State  rights  "•^^«^  *^^,  PJ''*  g '^he^^  need  not  do  so,  for  they 
by  the  nationd  leg.1^^^^^^^^  ,^^^  ,,,,  ,hat 

may  rely  on  the  ^ommana  wnic  ^  sovereign 

legislature,  and  may  P;f  •,  *^^^^^^^^^^  for  State  rights 

legislature  pronuses   to  the  greater  J^^"  /      .j    j^^  case  of 
which  a  limited  legislature  implies       n  the  particma 
America  it  is  abundant  yclearj^hati^^t^^^^^^^^^ 

that  government  would  ^^^^^^^  J^'^rthTnation,  distrust- 
!:;g  t^agltft  trc'S^^^^  resolved  to  fetter  them  by 
7^X7^0  itself  the  ultimate  -I  oj-d^^^^^^^^^  ^^, 

The  case  of  Switzeriand  «nows  that  the  Ame^^^^"  P      ^^^^ 
the  only  one  possible  to  a  ederation^  Americr  is  not  the  oni; 
while  instituted  in  imitation  of  the  ^"^f  ^7'  '^„.^„_,  ,„^  i^ 

judicial  but  political,  and  has  mad-  t^e  f^^^^^^^^^^^^  „f  the 

sole  judge  of  its  own  powers  the  authomed  interp 

Constitution  ^^o^ 'f  ^P^  ^  ^  ^mticr^er  the^-s 
?;  S^tithlrrcoSent.with  --1  theory  «^^^^^ 
^n  practice  as  the  American  original.  But  the  statesm"^  m 
S^iSrSl  felt  that  a  -^hod  fit  for  Am^^^^^^^^^  -  ^ 

fitted  for  their  own  country,   where  the  latitude  givin 

J         \A  ..V  it^  voto  vary  the  terms  of  the  federal  ar- 
cities)  was  sovereign,  and  eould  ^.'^.r^f^^'^^i^^  ,   nlthouKh  the  scantiness 
rangernents  Ix-tween  the  "'^'f^fo^^^^^J^-j^  o    leRal-mindedness  among  the 
of  our  data  and  what  may  he  '"''"'^^^f  J.""'       of  determination. 
Cireeks  make  this  and  simUar  «!"-«*  °ns  not  easy  ol  a  ^^  ^^^^^^  ^^^ 

>  See  upon  this  fase.natiug  subject  the  P'T;'"^^  Dos  oeffenlliche  Herht  der 
stitutionof  1874  arts.  102.  V«- -^"^^i^t' ^^Se  pkmphlet'^by  M.  Ch.  Sol- 
Schwcizerischrn  E^'ioenossenschaftunaB.ya.ix^y  BMe.  1886.     Dr. 

dan.  entitle,!  Du  recours  deDrmtPMcauJnhunMtM    ^^^^  ^^^.^^^^.^  u 
Dubs  was  himself  the  author  of  the  plan  wnereoy 
SaS  the  arbiter  of  its  own  eonstitutional  powers. 
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executive  is  greater ;  and  the  Swiss  habit  of  constantly  recur- 
ring to  popular  vote  makes  it  less  necessary  to  restrain  the 
legislature  by  a  permanently  enacted  instrument.  The  politi- 
cal traditions  of  the  European  continent  differ  widely  from  those 
of  England  and  America  :  and  the  Federal  Judicature  is  not  the 
only  Anglo-American  institution  which  might  fail  to  thrive 
anywhere  but  in  its  native  soil. 
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THE  WORKING   OF  THE   COURTS 

Those  readers  who  have  followed  thus  far  the  account  given 
of  the  Federal  courts  have  probably  asked  themselves  how 
judicial  authorities  can  sustain  the  functions  which  America 
requires  them   to   discharge.     It   is   plain  that  juclges,   when 
sucked  into  the  vortex  of  politics,  must  lose  dignity,  impar- 
tiality, and  influence.     But  how  can  judges  keep  out  of  po  itics 
when  political  issues  raising  party  passions  come  l)efore  tl.em  .^ 
Must  not  constitutional  questions,  questions  as  to  the  rights 
under  the  Constitution  of  the  Federal  government  against  the 
States,  and  of  the  branches  of  the  Federal  government  against 
one  another,   frequently  involve  momentous  political  if  ues  ^ 
In  the  troublous  times  during  which  the  outlines  of  the  English 
Constitution  were  settled,  controversy  often  raged  roundthe 
courts,  because  the  decision  of  contested  points  lay  in  their 
hands.     When  Charles  I.  could  not  induce  Parliament  to  admit 
the  right  of  levying  contributions  which  he  claimed,  and  1  ar- 
liament  relied  on  the  power  of  the  purse  as  its  defence  against 
Charles  I     the  question  whether  ship-money  could  la\vful  y  be 
levied  was  vital  to  both  parties,  ami  the  judges  held  the  ba  ance 
of  liower  in  their  hands.     At  that  moment  the  law  could  not 
be  changed,  because  the  Houses  and  the  king  stood  opposed  : 
hence  everj-thing  turned  on  the  interpretation  of  the  existing 
law.     In  America  the  Constitution  is  at  all  times  very  hard  to 
change  •     much   more  then  must  political  issues  turn  on  its 
interpretation.     And  if  this  be  so,  nmst  not  the  interpreting 
court  be  led  to  assume  a  control  over  the  executive  and  legis- 
lative branches  of  the  government,  since  it  has  the  power  of 
declaring  their  acts  illegal  ?  .,,•** 

There  is  ground  for  these  criticisms.  The  evil  they  point  to 
has  occurred  ami  may  recur.  But  it  occurs  very  rarely,  and 
may  be  averted  by  the  same  prudence  which  the  courts  have 
hitherto  generally  shown.     The  causes  which  have  enabled  the 
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Federal  courts  to  avoid  it,  and  to  maintain  their  dignity  and 

influence  almost  unshaken,  are  the  following  : 

I.  The  Supreme  court  —  I  sjjeak  of  the  Supreme  court 
because  its  conduct  has  governed  that  of  inferior  Federal  courts 
—  has  always  declared  that  it  is  not  concerned  with  purely 
political  (|uestions.  Whenever  it  finds  any  discretion  given  to  the 
President,  any  executive  duty  imposed  on  him,  it  considers  the 
manner  m  which  he  exercises  his  discretion  and  discharges  the 
duty  to  he  beyond  its  province.  Whenever  the  Constitution 
has  conferred  upon  Congress  a  power  of  legislating,  the  court 
declmes  to  mquire  whether  the  use  of  the  power  was  in  the  ca.se  of 
a  particular  statute  pa.ssed  by  Congress  either  necessary  or  desir- 
able, or  whether  it  was  exerted  in  a  prudent  manner,  for  it  holds 
all  such  matters  to  be  within  the  exclusive  province  of  Congress. 

"In  measures  exclusively  of  a  politieal,  legislative,  or  executive  char- 
acter, It  IS  plain  that  as  the  supreme  authority  as  to  these  questions 
belongs  to  the  legislative  and  executive  departments,  thev  eannot  he  re- 
examined elsewhere.     Thus  Congress,  having  the  power  to  deelare  war 
to  levy  taxes,  lo  appropriate  money,  to  regulate  intercourse  and  com- 
merce with  foreign  nations,  their  mode  of  executing  these  powers  can 
never  become  the  subject  of  re-examination  in  anv  other  tribunal      So 
the  power  to  make  treaties  being  confided  to  the  President  and  S«>nate 
when  a  treaty  is  properly  ratified,  it  becomes  the  law  of  the  land,  and  no 
other  tribunal  can  gainsay  its  stipulations.     Yet  cases  mav  readily  be 
imagined  in  which  a  tax  may  be  laid,  or  a  treaty  made  upon  motives  and 
grounds  wholly  beside  the  intention  of  the  Constitution.     The  remedv 
however   in  siich  cases  is  solely  by  an  appeal  to  the  people  at  the  ele;.-' 
tio^itself  "  1      ^'"^'"■y  P°^*''"  "^  amendment  provided  by  the  Constitu- 

^  Adherence  to  this  principle  has  enabled  the  fourt  to  avoid  an 
immixture  in  political  .strife  which  must  have  d(>stroyed  its 
credit,  has  <leterred  it  from  ent(Ting  the  political  arena,  where 
It  would  have  l)een  weak,  and  enabled  it  to  act  without  fear  in 
the  .sphere  of  ,)ure  law,  where  it  is  strong.  ()c<-asionally,  how- 
ever, as  I  shall  explain  presently,  the  court  has  come  into  col- 
lision with  the  executive.  Occasionally  it  has  bc-en  required 
to  give  decKsions  which  have  worked  with  tremendous  force  on 
politics.     The  most  famous  of  these  was  the  Dred  Scott  case,^ 

'Story.  Commentnrie.'i  on  the  Cornftilulion    J  .374 
this  case   tho  legal  point,  i.nolv.-d  in  whi.h  .-ire  too  numrrous  and  t-  hniraTto 
obiter  dicta  than  in  the  determination  of  the  main  question  involved. 
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in  wl^thTsupifme  court,  on  an  action  by  a  noRro  for  assault 
and  battery  against  the  person  clainunR  to  be  h.s  nia.ster   ,le- 
cla  ed  tha7a^lave  taken  te.nporarily  to  a  free  State  ami    o  a 
Territory  in  which  Congress  had  forbi.lden  slavery   ami  afUT- 
wards  returning  into  a  slave  State  ami  n^summg  resuh^nce  then  , 
Z  not  a  citizen  capable  of  suing  in  the  ^-'^f  .-'"^Vh  j'fJint 
Z  of  the  slave  State  he  wa.s  still  a  slave.     This  w.us  the  pon  t 
which  actually  called  for  decision ;  but  the  niajonty  of  the 
To,  rt   for  there  was  a  dissentient  minority,  went  further,  ami 
deliv^rlS  a  vTric^y  of  dicta  on  various  other  ,x,ints  touching 
Slegd  status  of  negroes  and  the  constitutional  v-w  oMa-ry. 
This  judgment,  since  the  language  use<l  m  it  .eemed  to  cut  off 
the  horn,  of  a  settlement  by  the  authority  of  Congress  of    he 
then  (1^7)  pending  disputes  over  slavery  ami  its  extension,  dul 

"^Pi^^Z^^^  -any  which  involve  ,K>litical 
issuercan  never  come  before  the  Federal  courts,  because  they 
aTen^t  such  as  are  raisable  in  an  action  between  parties.     Of 
those  whTch  might  be  raised,  some  never  happen  to  arise,  whde 
others  do  not  present  themselves  in  an  action  till  «ome  tune 
Xr  the  statute  has  been  parsed  or  act  done  on  which  te 
court  i^  called  to  pronounce.     By  that  time  it  may  happen 
hat  the  wannthof'^feeling  which  expressed  itself  during  debate 
i  Congress^  in  the  country  has  parsed  away,  while  the  judg- 
ment of  the  nation  at  large  has  been  practically  pronounced 

T^l^oSng  upon  itself  a.  a  pure  organ  of  the  law,  com- 
miiio^d  to  do  justice  between  man  ami  man,  but  to  do  nothing 
mc^r  the  Supreme  court  ha«  steadily  refused  to  .lec.de  abstract 
Z 'tion     or  to  give  opinions  in  advance  by  way  of  advice  tc 

T^Z^.  When,L  1793,  ^^f^^^f^^^!^,^^^ 
its  opinion  on  the  construction  of  the  treaty  of  17  /  8  with  h  ranc  e, 

^'S^SfcTtT^-s  duty  to  the  determination  of 
concrete  etes  arising  in  suits  has  excited  so  much  admira  ion 
from  TocTueville  and  other  writers,  that  the  corresponding 
disadvantages  must  be  stated.     They  are  these  :  — 

To  settfe^t  once  and  for  ever  a  disputed  point  o.  oonstitxi. 
tional  Taw  would  often  be  a  gain  both  to  private  citizens  and 
to  the  organs  of  the  government.  Under  the  present  sys  em 
there  is  no  certainty  when,  if  ever,  such  a  point  will  be  settled. 
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Nobody  may  carr  to  incur  the  froiil.lc  and  oxpciisc  of  taking 
it  before  the  court.  A  .suit  which  rai.se.s  it  may  l)e  compro- 
mised or  dropfM'd. 

When  such   a  ([ucstiou,   after   perhaps   the   hjp.se  of  years 
comes  before  the  Supreme  court  and  is  .letermined,  the  deter- 
mination may  be  (UfTerent  from  wliat  the  lej^al  j)rofe,ssion  has 
expected,  may  alter  that  which  has  been   believed  to  be  the 
law,    may    shake   or   overthrow  private    interests  based   ur)on 
views  now  declared  to  be  .'rroneous.'     These  are,  no  doubt, 
drawbacks  inci.lent  to  every  system  in  which  the  decisions  of 
courts  play  a  jrreat  part.     Ther<>  are  many  points  in  the  law 
of  England  which  are  uncertain  even  now,  because  th(«y  have 
nevei  come  before  a  court  of  liiRh  authority,  or,  having  been 
decided  m  different  ways  by  co-ordinate  courts,  have  not  been 
carried  to  the  final  court  of  af)peal.     But  in  EuRland  the  in- 
convenience, should  it  be  great,  can  be  removed  l)y  Act  of  Par- 
liament ;  and  it  can  hardly  be  .so  great  as  it  may  !>(>  in  America 
where,  since  the  doubtful  point  may  be  the  true  construction 
of  the  fundamental  law  of  the  Tnion,  the  President  and  Con- 
gress may  be  left  in  uncertainty  as  to  how  they  shall  shape 
their  course.     With  the  b(>st   wish  in  the  world  to  act    con- 
formably to  the  Constitution,  these  authorities  have  no  means 
of  a.scertaining  before  they  act  what,  in  the  view  of  its  author- 
ized  interpreters,    the   true   meaning   of    the   Constitution    is. 
Moved  by  this  consideration,  .seven  States  of  the  I'nion  have 
by  their    Con.stitutions    empowered    the    governor    or    legis- 
hiture    to  require  the  written   oj)inions  of  the  judges  of  the 
highest  State  court  on  points  submittal  to  them.-'     But  the; 
President  of  the  United  States  can  only  ••onsult  his  attorney- 

•  Th(>  Dr.-.l  S,„tt  (Lvisi...!  in  is."  .l...lar.d  tl.c  .Missr.uri  .•-.nipron.is..,  ,i,rri...l 
out  l.y  Act  of  (■oimr<>s  in  IsjO.  f„  h.iv..  l,,-,,,  l,..v.>t..|  the  ,„nv,-rs  of  ConKrcss 
whi.'h.  to  «.  sur.-,  had  virt.mlly  n|..al..l  it  in  tl...  yar  IK.-,4  l.v  tli.^  Kan.sas- 
.>rhr.|i.ska  I.-Rislation.  D.'cision.s  have  iH.t.  t'ivcn  ..n  th-  fourteenth  and  fif- 
teenth ainendnient.s  ui>.-<ettinH  or  .lualifyintj  .„n^rres.si(,nal  legi.shition  nas.^e.1 
years  Ix'fore. 

»  S>e  (^hapter  XXXVII.  pnsl.  There  ..xi.sfs  a  similar  provi.sion  in  the  statute 
of  S;o  ereatniK  the  Supreme  fonrt  of  Canada,  and  the  (iovernm.'nt  of  Ireland 
Hill.  intr.Klueed  into  the  H.,use  of  fonim-.n-  in  ISSti,  l.ut  def..ate,l  there  eon- 
t:un..(i  (§  2.-,,  a  provi.-<ion  enaMinu  the  Lonl-Lieutenant  of  Ireland  or  a  S.'ere- 
tary  of  State  to  nfrr  a  question   l„i   opwnon   t..  the  ju.iifial  eomnntte..  of  the 

fl!""'''  ^•c"r  ;  '"  V"^  """"'  ""'"  '*'"  "f  '^"■*  «hi.s  provision  reap,K.ared  in 
the  modified  form  of  a  power  to  obtain,  in  urRent  r.w.s,  the  opinion  of  the 
Judicial  romniittee  on  the  constitutionality  of  an  Act  pasw^d   by  the   Irish 
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ccnpral,'  and  tho  Houses  of  ConRross  have  no  logal  adviscT, 
though  to  l)e  sure  they  are  apt  to  receive  a  profusion  of  advice- 
from  their  own  legal  members.*  .      *       r 

III.  Other  causes  which   have  sustained  the   authority   ot 
the  court  by  saving  it  from  immersion  in  the  turl)id  iiool  of 
politics  are  the  strength  of  professional  feeling  among  American 
lawvers'  the  relaticm  of  the  l)ench  to  the  bar,  the  power  of  the 
legal  profession  in  the  country.     The  keen  interest  which  the 
profession  takes  in  the  law  secures  a  large  numlx'r  of  acute  and 
competent  critics  of  the  interpretation  put  upon  the  law  !\v  th(- 
iudges     Such  men  form  a  tribunal  to  whose  opinion  the  judges 
are  sensitive,  and  all  the  more  sensitive  because  the  judges  like 
those  of  England,  but  unlike  those  of  continental  Euroi>e,  have 
been  themselves  practising  counsel.     The  better  lawyers  of  the 
United  States  do  not  sink  their  professional  sentiment  and  opinion 
in  their  party  sympathies.     They  know  good  law  even  when 
it  goes  against  themselves,  and  privately  condemn  as  bad  law 
a  decision  none  the  less  because  it  benefits  their  party  or  their 
client.     The  Federal  judge  who  has  recently  quitted  the  ranks 
of  the  bar  remains  in  sympathy  with  it,  respects  its   views, 
desires  its  approbation.     Both  his  inbred  professional  habits, 
and  his  respect  for  those  traditions  which  the  bar  prizes,  restrain 
him  from  prostituting  his  office  to  party  objects.     Though 
he  has  usually  been  a  politician,  and  owes  his  promotion  to  hia 
party,  his  political  trappings  drop  off  him  when  he  mounts  the 
Supreme  bench.     He  has  now  nothing  to  fear  from  party  (hs- 
pleasure,  because  he  is  irremovable  (except  by  impeachment), 
nothing  to  hope  from  party  favour,  because  he  is  at  the  top  of  the 
tree  and  can  climb  no  higher.     Virtue  has  all  the  external  con- 
ditions in  her  favour.     It  is  true  that  virtue  is  compatible  with 
a  certain  bias  of  the  mind,  and  compatible  also  with  the  desire 
to  extend  the  power  and  jurisdiction  of  the  court.     But  even 
allowing  that  this  motive  does  occasionally  sway  the  judicia 
mind,  the  circumstances  which  surround  the  action  of  a  tribunal 
debarred  from  initiative,  capable  of  dealing  only  with  concrete 
cases  that  come  before  it  at  irregular  intervals,  unable  to  ap- 

'  The  President  sometimes,  for  the  l^euefit  of  the  public  publishes  the  writ- 
ten opinion  of  the  attorney-general  on  an  important  and  doubtful  pomt;  but 
such  an  opinion  has  authority  only  as  a  direction  to  the  executive  ofF.oials. 
irivine  them  guidance  in  th-  discharge  of  their  duties. 

»  Each  House  has  a  Judiciary  Committee  which  sometimes  reports  on  tho 
constitutional  aspect  of  a  bill. 
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pmpriate  any  of  the  swvet.s  of  iwwor  other  than^^^^^^^..lf 
make  a  course  of  sy.tenmtic  usurpation  more  Sffic!Sran  I  Tc^^ 
sec  uctive  than  ,t  would  be  to  a  le^isJative  a.s.sen;i  ly  o  an"  xe^ 
t.ve  council      A.s  the  rosfx-ct  of  the  iK-nch  for  the  bar  tends  to 

^ZZitZn  ''"7'"'«''*  r''-  -^^  *h'"  respect  andVtard 
o  tht  bar  for  the  bench,  a  regani  grounded  on  the  sense  of  ,ml 
fessional  brotherhood,  c-nsure  the  moral  influence  of  he  cm.in 
the  country.     The  bar  has  usually  been  very  ^w.  rf nl  n  A 

It.'  Politics  have  been  largelv  in  its  h.mrl«  „«i  "versnauow 
-  a-s  .„„g  a.  political  .,uSil"™,i  t  rin'I'ej'^'h" 
the  interpretat  on  of  constitutions      V,.rth^ «    !   ■  .  " 

yea.  0,. he  R..p„,„i     T 'Sin/lt!;,':  ^Z" ^.^^ 

Washington  to  argue  a  ca.se   {w.fnr«  t\      a  ^  ^  *^ 

rea.sonmg.s  was  admitted,  resentment    if  anv  Z^Zi       i 
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thoTi^K^s      On.,  must  not  <ull  thut  a  n-sult  «,f  fortum-  which 

1  U  I  n-sult  of  th.  wis.lo.n  of  sun-.-ssiv.  Pn-sHlents  .n  ch.H>  - 

lur  ..u.ml.lc  MH-n  to  sit  on  th.'  suprrnir  K^.U-ral  iH-m-h.     Yot  ..no 

1   ^^  1.  singuhirlv  fitt.-.l  for  th.-  offi.-o  of  chu"   jUHtu-.,  ami 

av!  IH  -n  w.,nt  t..  r..gar.l  hin.  .vs  a  s,K><;ml  K'^t  f/^^;""^  J« 
>rovi<U'n...      This  was  .I..hn  Marshall,  who  pr.'si<l.-a  ov.t  th. 

sZ  m  .-ourt  fr.m.  1S(»1  till  his  .l.ath  in  I83a  at  th-  "M?*'  of 

^iXv    an.    whos..  fanu.  ..v.rtojv.  that  of  all  oth.T  Anu-noan 
Si  Zl  than   Paphuan  ov..rt.,ps  th.-  jur  sts  ..f  Ito  o 

ff  M  msH.-l.l  th..  jurists  .,f  K.>glan.l.     No  othi'r  num  < lul  ha  f 
:    uu';  ;:iUu.r  to  .i.v..l.,p  th..  ronsUtuti.>n  l>y  ^^^^^^ 

or  t.,  s...ur..  for  th.'  ju.li.-iary  its  riRhtful  phu-  •  .n  the  Rovtrn 

Int  al  th..  living  voi."..  of  th..  C.nstitution.     N..  one  v.mheated 

r.  ttrei^u.  uslv  th.'  .luty  of  the-  court  to  establish  the  author- 

i  Tof  t lu.   nmhunental  law  of  the  laml,  no  one  ab^tamed  more 

s7rupu    us  y  fr.Mn  tr..spa.ssinK  on  the  fiel.l  of  executive  admm- 

trab    or  !H)liti..al  c.mtroversy.     The  admiration  and  respect 

vWc  "    an  I  his  coll..a,ues  won  for  the  court  remam  i  s  bul- 

wa  k      he  traditions  which  were  forme.l  under  hun  and  them 

have  continued  in  general  to  Rui.le  the  action  and  elevate  the 

aontiinents  of  th.Mr  successors. 

Neverttts.  the  court  has  not  always  had  smooth  seaa  to 
navicatr  It  has  more  than  once  b..en  shaken  by  blasts  of 
unpoHarity.     It  luus  not  infre.,uently  foun.l  itself  m  conflict 

^^^rtt'^utS'Ls..  out  .>f  its  .lecision  that  it  hac,  juris- 
.liftion  to  ..nt..rtain  suits  by  i^rivate  pers.>ns  against  ^  State 
Th     p,  nt  w.  s  s..t  at  r..st  by  the  ..l.-venth  amen.lment ;  but  the 
4  tcs  X.n  fi  ^t  learnt  to  f.'ar  th.-  Supr..me  court  as  an  antag- 
o;^       In  1801.  in  an  applicati.m  m,uiring  the  secretary  of 
Tate  t.    deiv..r  a  commission,  it  .leclar...l  itself  to  have  the 
.n  .r   o    o  .pel  an  ..x..cutive  ..ffic..r  to  fulfil  a  nimist.>rial  duty 
a       ting  the  rights  .,f  in.lividuals.'^     Pn-sident  JetTerson  pro- 
tfste  '  ang  ilv  against  this  .-bum.  but  it  has  be..n  repeatedly  re- 
i^rtecl   ami  is'now  undoubted  law.     It  was  in  this  same  ca.e 

.  Chisholm  V.  G,or,,in.  «;-  '^l;«>v<;-  P-  f '^^       ^^  ^^  ^y,^  ^^rt  refused  to  i«8ue 

j^sj^ =-"^r A"-^^^^^^  z^Tzx^-^ 

010;    CrUted  Stale.'<  v    Schurz,  lOl'  U.  h.  -J/S. 
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that  flu-  court  first  cxfjlicitly  iisscrtrd  its  duly  t(»  to'iit  ha 
invalid  an  Act  of  ('(tiiKrcxs  iiicoiisistciit  with  the  Consti- 
tution. In  IHtr,  its  in(lc|M-n<lcncc  was  threatened  l>y  the 
in>iM'achment  of  .Justice  ("hits«',  the  aim  of  the  Hepuhhcan 
{Oeniocratic)  party  then  dominant  in  Congress  lieinjj  to  set  a 
precedent  for  ejectitiK.  I>y  mean-  of  im|M'achtnent,  jud^e.-  (and 
esfx'ciaily  ("hief-Justice  Marshall),  whose  attitude  on  constitu- 
tional (juestions  they  condemned.  The  accpjittal  of  Chase  dis- 
p<'lled  this  danRcr  :  nor  could  John  Handolph,  who  then  led  the 
House,  secure  the  acceptance  of  an  amendment  to  the  Constitu- 
tion which  he  thereupon  f)roposed  for  eiiaitlinj;  the  I'residcnt  to 
remove  Federal  judges  on  an  address  of  both  Houses  of  Congress. 
In  18(Mi  the  court  for  the  first  time  i)ronounced  a  State  statute 
void;  in  ISHi  and  1S21  it  rcnderecl  <|ecisions  establishing  i*s 
authority  as  a  supreme  court  of  appeal  from  State  courts  on 
"federal  (luestions,"  and  unfoliling  the  full  meaning  of  the 
doctrine  that  th(>  Constitution  and  Acts  of  Congress  duly  made 
in  pursuance  of  the  Constitution  are  the  fundamental  and 
supreine  law  of  the  land.  This  was  a  doctrine  wliich  had  not 
been  adeciuately  apprehended  even  by  lawyers,  and  its  devel- 
opment, legitimate  as  we  now  ileem  it,  rou.sed  opposition.  The 
ultra-Democrats,  who  came  into  iM)wer  under  IVesidont  Jack.son 
in  1829,  were  si)eci!i)ly  hostile  to  a  construction  of  the  Con- 
stitution which  .s<'enied  to  trench  upon  State  rights,'  and  when 
in  18;i2  the  Sui)rem(>  court  ordered  the  State  of  ( Jeorgia  to  release 
persons  imprisoned  under  a  (leorgian  statute  which  the  court 
declared  to  be  invalid,'-  .)a<'kson,  wliose  duty  it  was  to  enforce 
the  decision  by  the  executive  arm.  remarl<e«l,  "John  Marshall 
has  pronounced  his  judgment  :  h't  him  enforce  it  if  he  can." 
The  succ(>ssful  resistance  of  (ieorgia  in  the  Cherokee  dispute'' 

'Martin  Van  Hunn  (Prisidint  ls:{7  41)  cxrm'ssid  thr  firlinus  of  tlii>  l.ulk 
of  lii.s  |):irt.v  wlnri  fii'  loniphiincd  hittrrly  of  the  i  inroachtncnts  of  tlii>  Siipri'Mw 
roiirt,  iui.l  (IcLiri'd  that  it  would  nivi  r  liavi'  Iwrn  <r<at<il  had  tlic  pioph.  fon- 
wcii  the  [Hiwcrs  it  woiilu  ai'iinirc. 

'This  was  oiilj-  one  act  in  ttic  iotii;  stnurt-'lc  of  tho  (■ficrr)ki'<'  Indians  anainst 
the  oppressive  conduct  of  Ccoruia  -  i-ondii'l  wliiih  thi'  court  cnipfiatically 
condcninod,  though  it  proved  iM)werless  to  help  th<'  unhappy  ("herokees. 

'  The^  matter  did  not  come  to  an  absolute  conflict,  because  before  the  time 
amvrd  for  the  court  U>  liirect  tfii'  I'niti'd  States  marshal  of  ttie  district  of  t  iiorgia 
to  summon  the  poaw  rnmtlatux  and  the  President  to  render  assistance  in  liberat- 
ing the  prisoners,  the  prisoners  submitted  to  the  State  authorities,  and  were 
thereupon  rolrasod.  They  probably  believed  that  the  imp<Tious  .Jackson  would 
persist  in  his  hostility  to  the  i^upreme  court.  No  succeeding  President  has 
ever  ventured  to  talk  of  defying  the  Court. 
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eavo  a  temporary,  though  only  a  temporary,  blow  to  the 
authority  of  the  court,  and  marked  the  beginnmR  of  a  new 
period  in  its  history,  during  which,  in  the  hands  of  judges 
mostly  appointed  by  the  Democratic  party,  it  made  no  further 
advance  in  power.  . 

In  1857  the  Dred  Scott  judgment,  pronounced  by  a  majority 
of  the  judges,  excited  the  strongest  outbreak  of  displeasure  yet 
witnessed.     The  Republican  party,  then  rising  into  strength, 
denounced  this  decision  in  the  resolutions  of  the  convention 
which  nominated  Abraham  Lincoln  in  18G0,  and  its  doctnne 
as  to  citizenship  was  expressly  negatived  in  the  fourteenth 
constitutional  amendment  adopted  after  the  War  of  Secession. 
It  was  feared  that  the  political   leanings  of  the  judges  who 
formed  the  court  at  the  outbreak  of  the  war  would  induce  them 
to  throw  legal  difficulties  in  the  prosecution  of  the  measures 
needed  for  re-establishing  the  authority  of  the  Union.     These 
fears  proved  ungrounded,  although  some  contests  arose  as  to 
the  right  of  officers  in  the  Federal  army  to  disregard  writs  of 
habeas'  corpus  issued  by  the  court.^     In  1868,  having  then  be- 
come Republican  in  its  sympathies  by  the  appointment  of  new 
members  as  the  older  judges  disappeared,  it  tended  to  sustain 
the  congressional  plan  of  reconstruction  which  Presi(lent  John- 
son desired  to  defeat,  and  in  subsequent  cases  it  has  given  effect 
to  most,  though  not  to  all,  of  the  statutes  pa.ssed  by  Congress 
under  the   three   amendments   which   abolished   slavery   and 
secured  the  rights  of  the  negroes.     In  1866  it  refused  to  enter- 
tain proceedings  instituted  for  the  purpose  of  forbidding  the 
President  to  execute  the  Reconstruction  Acts. 

Two  of  its  later  acts  are  thought  by  some  to  have  affected 
public  confidence.  <^)ne  of  these  was  the  reversal,  first  in  1871, 
and  again,  upon  broader  but  not  inconsistent  grounds,  in  1884, 
of  the  decision,  given  in  1870,  which  declared  invalid  the  Act 
of  Congress  making  government  paper  a  legal  tender  for  debts. 
The  original  decision  of  1870  was  rendered  by  a  majority  of  five 
to  three.  The  court  was  afterwards  changed  by  the  creation 
of  an  additional  judgeship,^  and  by  the  appointment  of  a  new 
member  to  fill  a  vacancy  which  occurred  after  the  settlement, 
though  before  the  delivery,  of  the  first  decision.  Then  the 
question  was  brought  up  again  in  a  new  case  between  different 

>  See  Ei  parle  MiUionn,  4  Wall.  129. 

'  Appointed,  however,  under  an  Act  passed  in  April,  1869. 
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parties,  and  decided  in  the  opposite  sense   {i.e.  in   favour  of 
the  power  of  Congress  to  pass  legal  tender  Acts)  l)y  a  majority 
of  five  to  four.     Finally,  in  1884,  another  suit  having  brought 
up  a  point  practically  the  same,  though  under  a  later  statute 
passed  by  Congress,  the  court  determined  with  only  one  dis- 
sentient voice  that  the  power  existed.^    This  last  decision  excited 
some  criticism,  especially  among  the  more  conservative  lawyers 
because  it  seemed  to  remove  restrictions  hitherto  supposed  to 
exist  on  the  authority  of  Congress,  recognizing  the  right  to 
establish  a  forced  paper  currency  as  an  attribute  of  the  sover- 
eignty of  the  national  government.     But  l)e  the  decision  right 
or  wrong,  the  reversal  by  the  highest  court  in  the  land  of  its  own 
previous  decision  may  have  tended  to  unsettle  men's  reliance 
on  the  stability  of  the  law ;  while  the  manner  of  the  earlier 
reversal,  following  as  it  did  on  the  appointment  of  two  new 
justices,  known  to  be  in  favour  of  the  view  which  the  majority 
of  the  court  had  just  disapproved,  though  apparently  not  ap- 
pointed for  that  reason,  disclosed  a  weak  point  in  the  consti- 
tution of  the  tribunal  which  may  some  day  prove  fatal  to  its 
usefulness. 

The  other  misfortune  was  the  interposition  of  the  court  in 
the  presidential  electoral  count  dispute  of  1877.2  The  five 
justices  of  the  Supreme  court  who  were  included  in  the  elec- 
toral commission  then  apjjointed  voted  on  party  lines  no  less 
steadily  than  did  th(.  senators  and  representatives  who  sat  on 
It  A  function  scarcely  judicial,  and  certainly  not  contem- 
plated by  the  Constitution,  was  then  for  the  first  time  thrown 
upon  the  judiciary,  and  in  discharging  it  the  judiciary  acted 
exactly  like  non-judicial  p(!rsons. 

Notwithstanding  this  occurrence,  which  after  all  was  quite 
exceptional,  the  credit  and  dignity  of  the;  Supreme  court  stand 
very  high.  No  one  of  its  members  has  ever  been  suspected  of 
corruption,  and  comparatively  few  have  allowed  their  political 
sympathies  to  disturb  their  official  judgment.  Though  for 
niany  y(>ars  lH>fore  HH)9  every  Presid.-nt  ha.l  app-ointed  only  men 
ol  his  own  party,  and  freciuentiy  leading  politicians  of  his  own 

tho'llt'p'r  fr'''''^"'"''"'""  '."  ^■'""•'"  "•   *'"'  '""'■"'  ''"''"'■•"'  '♦  f--"'"   "■="•  powers 
tho  later  from  th."  k-mxtuI  sovreiKnty  .,f  tlir  .,ati..iuil  Kovernment      See  mt 

'•nn,  V.  Gn»w,M,  S  Wall.  O.KJ ;    Uynl  Tender  Ca.es,  vAwmT^T   JuilliardZ 
Oreenman,  110  U.  S.  421.  '   "'"""<»™  v 

'  See  above.  ( 'hapter  V. 
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nartv  •   .'m-h   now-made  jiuIro  U>ft   partisanship  lu-lnnd   him 
So  m,  aoubt  usviallv  rotainin^  that  l.hv-s  or  tonclonoy  of  his 
uZ\  whi  \  party  training  procluoos.     Whon  a  largo  majority 
o  judRos  wUfT  to  ono  party,  tho  oUu>r  party  rogrot  tho 
ac     am   ^^•U•o.no  tho  prospoot  of  putting  in  somo  of  thoir  own 
mon  a      aoanoios  ooour  ;   yot  tho  dosiro  for  an  oqual  roproson- 
^atim  o    both  par  ios  is  hasod,  not  on  a  foar  that  suitors  will 
S    from  V  inHuonco  of  party  spirit,  but  on  t^^o  foj^mg 
h-it  whon  anv  now  oonstitutional  quost.on  aris(>s    t  is  right 
.    tho  tonchMU-ios  whioh  havo  ohara..tori^.d  tho  v.ow  of  the 
stinition  takon  by  tho' I>.mo.-rats  on  tho  ;>-';;""»;-• 
tho   Hopubhoans  on    tho  .othor,   should   oaoh    l)e  duly  roprt- 

'"\nart  from  thoso  constitutional  questions   the  value  of  the 
FcS  courts  to  the  country  at  largc>  ha^  boon  niostimabU. 
Thov  have  done  much  to  moot  the  evils  which  an  elective  and 
Tmi    State  judiciarv  hiHicts  on  most  of  tho  newer  and  a  few 
tTof    ho  iuior  Sfatos.    The  Federal  Circuit  and  District 
X.   small  as  are  thoir  salaries,  are  in  most  States  mdivul- 
iuv  superior  mon  to  the  State  judges,   l)ocause  the  greater 
^Iritv  of  tenure  induces  abler  men  to  accept  the  post      They 
X    ise  a\^^der  power  of  charging  the  jury  than  most  States 
Xw  to  th^r  judges.     Bohig  irremovable,  they  fool  themseves 
fX.™imt  of    a'ios  and  of  politicians,  whom  the  elected  State 
iv^^lr  ol  lug   or  a  limited  term,  may  be  tempted  to  conciliate 
^    th  ;  v^  V  to  re-election      Plaintiffs,  therefore,  when  they  have 
r  X  of  li.  R  n  a  State  court  or  a  Federal  court,  frequently 
nr  fo      ho  la     r      and  the  litigant  who  belongs  to  a  toreipj 
CO  u  trv  or  to  a  d  ffoivnt  State  from  that  in  which  his  opponent 
m Iv    1  nk  his  pro.po,-ts  of  an  unbiassed  decision  better 
biX^r^Mh;.    In^  Stal.^  tribunal.     Nor  is  it  without  inter- 
I:t  to  add  that  c-rinunal  justice  is  more  strictly  a.lmimstered  in 

%mX^I^^  of  tho  second  and  third  rank  ((^ircviit 
and  Di<?io  iiave  boon  hitherto  given  to  the  members  of  the 
Pnsident  s  parn-,  an.l  by  an  equally  well-established  usage,  to 

Ju-ti.-.    H'.lfi.l.l'.fV.nnont,l>yth..l,-«.slatun.. 
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porsons  n',si«I<;nt,  in  the  State;  (jr  States  when;  the  circuit  or 
tlistrict  court  i  held.  Iti  1891,  however,  a  Republican  Presi- 
dent appointe*!  two  Democrats  to  be  ju'lj^cis  of  the  new  circuit 
court  of  appeals,  and  phiced  sev(!ral  Democrats  on  th((  (tem- 
I)orary)  Private  Land  Claims  court.  ('as(!S  of  corruption  an; 
practically  unknown,  and  partisanship,  (»r  suhservi<'nc<!  to  power- 
ful local  interests,  thou{?h  soinr-tiines  charj^ed,  is  infrequent. 
The  chief  defects  have  Ixjen  the  inadecjuacy  of  th(!  salaries,  and 
the  insuffici<-ncy  of  the  staff  in  populous  commercial  States  to 
Krapple  witli  the  va.st  and  inetreasinj?  business  »vhich  flows  in 
uixjn  them.  So  too,  in  the  Supnrme  court,  arrears  have  so  accu- 
mulated that  it  is  sometimes  three  years  or  more  fnjm  th(! 
time  when  a  cauKc  is  entered  till  tlie  day  when  it  comes  on  for 
hearing.  Some  have  propose;*!  to  mr^et  this  evi!  by  limiting  the 
right  of  appeal  to  cases  involving  a  considerable  sum  of  money  ; 
others  would  divide;  the-  Supre;me-  e-ejurt  into  two  divisiejnal 
courts  for  tl»(.  he-aring  of  orelinary  suits,  re-se-rving  for  the  full 
court  pejints  afTe;cting  tlie-  e;e>nstructiejn  of  tlie;  (.'oastitution. 

One  questieni  re-mains  tej  be-  put  aiiel  answere-el. 

The'  Supreme  court  is  the-  living  voice;  of  the;  (^Mi.stitution' 
—  that  is,  of  the-  will  e>f  the  pee>i)le-  e-xpres.se-el  in  the;  funela- 
me-ntal  law  the-y  have-  eriaetcd.  It  is,  the-re-fore-,  as  senne-  ejne; 
has  said,  the  e-ejnsei.-ucc  of  the-  pe-ejple-,  \vhe>  have;  re-sejlve-el  to 
rf-.strain  the;mse;lves  from  ha.-ty  or  unjust  ae-tietn  by  placing 
their  re-pre-se-ntatives  under  the  re-strietion  e>f  a  pe'nr;am-nt 
law.  It  is  the-  guarantee-  of  the-  mine>rity,  whei,  whe-n  thre-at- 
enetl  by  the  impatient  vehe-mene-.;  e)f  a  maje)rity,  e-an  appe-al  to 
this  pe-rmanint  law,  finding  tlie-  inte-rpre-ter  anel  enforce;r  thf;n-(jf 
in  a  court  s.-t  high  above-  the-  a.-^aults  e)f  fae-tie>n. 

To  ilischargf-  these  jnoni'-ntous  fune-tions,  the;  e-ourt  must  be; 
stabh-  <-ven  as  the-  ("on-titution  is  stable.  Its  spirit  and  tone; 
must  b(-  that  ejf  tin-  peejpl.;  at  tlie-ir  best  mejme;nts.  It  must 
re-si.,t  transitory  im{)ul>.-<.  ami  re>i-t  the-m  the-  mem;  finnly  the; 
more-  veh.-m>-nt  tli.y  are-.  Kntre-ne-heel  be-hind  imi)re-gnable; 
ramparts,  it  must  b.-  able-  to  defy  at  one-e-  the;  e»j)e-n  attae-ks  eif 
the  either  departments  etf  tlf  gove-rnineiit ,  and  the;  me,re;  dan- 
ge-rous.  b«-e-ause-  impalpable-,  se-diie-tions  ejf  pe,pular  se'ntim»;nt. 

■  Tl..-  l{.,r„un;.  .  uii.-.l  tti-ir  .■tu.t  ju.||.  i.il  ..tfi.-.r  l(„.  „n.-f.,r.  "tli.-  liviriK  v(.i... 
of  tl...  ,-,vil  law'  :  (,at  u>  tl.i^  ■  ,ivil  law'  ,  ,,n,i..,..-.i  l.-.r^.)v  .,f  .„,f„r„,  I,.-  u>a<,. 
rally  .tijoy.-i  a  Wi.l.r  .ii-.r.t.on  ir,  n.ouMit.^  ,tt..|  .■x(.,ii,rli„«  ,1..  vs.ll  .im  i„  .-xi;..,.!,.!- 
I'lK  the  law  than  .1.,  tl,..  An-ri.;.,,  j.,,!,;.,.  wl...  hav.-  :,  fommllv  ••t.a.t.-.l  .onMti- 
tutiuu  t.j  uuiiji-  and  ri-itraiii  t!,.iii. 
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Doos  it  pos.s»-ss,  has  it  (lispiay<Hl,  tliis  strruRth  juu|  stability? 
It  hiv.  not  always  f()llo\v«Hl  its  owix  former  (Iccisioiis.  This 
is  natural  in  a  court  whoso  (•rr(»rs  cannot  be  (Mircd  hy  the  in- 
tcrvi'ntion  of  the  Icgishiturc.  The  English  final  C-iirt  ()f 
Appeal  always  follows  its  previous  decisions,  thouj;  'if^h 
authorities  hav(>  dedariHl  that  cases  may  be  imagined  in  which 
it  would  refus(>  to  do  so.  And  that  court  (the  House  of  I^)r(ls) 
can  afford  so  to  adlu<re,  lurause,  wluai  an  old  d(>cision  begins 
to  b<'  condemmHl,  Parliament  can  forthwith  alter  the  law. 
But  as  nothing  less  than  a  constitutional  amendment  can 
alter  the  law  contained  in  the  Federal  Constitution,  tjie  Su- 
preme court  must  choose  b(>tw(>en  the  evil  of  unsettling  the 
law  by  reversing,  and  the  evil  of  perp(>.tuating  bad  law  by  fol- 
lowing, a  former  decision.  It  may  reasonably,  in  extreme 
cases,  deem  the  latter  evil  the  gr(>at(T. 

The  Supreme  court  fe(>ls  the  touch  of  i)ublic  opinion.     Opin- 
ion is  stronger  in  .Vmerica  than  anywhere  (>lse  in  the  world,  and 
juilces  ar(>  only  men.     To  yield  a  little  may  be  prudent,  for  the 
tr  .    !   at  cannot  bend  to  the  blast  may  be  broken.    There  is, 
mo:     v-er.  this  ground  at  least  for  presuming  public  opinion  to 
be  right,  that  through  it  the  progressive  judgment  of  the  world 
is  expressinl.     Of  course,  whenever  the  law  is  ch-ar,  because  the 
words  of  the  Constitution  are  plain  or  the  cases  interpreting 
tlu  ni  decisive  on  the  point  raisetl,  the  court  must  look  solely  to 
those  words  and  cases,  and  caimot  permit  any  other  considera- 
tion to  affect  its  mind.     But  whi^n  the  terms  of  the  Constitution 
admit  of  more  than  one  construction,  and  when  previous  deci- 
sions have  left  the  true  cotistruction  so  far  opc^n  that  the  point 
in  question  may  be  deenivd  new,  is  a  court  to  be  blamed  if  it 
prefers  the  constrvK*^'    '.    vhich  the  bulk  of  the  p(>ople  deem 
suited  to  the  needs  ...    .ne  time?     A  court  is  sometimes  so 
swaytnl  consciously,  more  often  unconsciously,  becaus;-  the  per- 
vasive sjnnpathy  of  numbers  is  irresistil)le  even  by  elderly  law- 
yers.    A  remarkal)le  examjile  is  furnished  by  th(^  decisions  (in 
1876)  of  the  Supreme  court  in  the  so-called  (Irarger  cases,  suits 
involving  the  power  of  a  State;  to  subject  railways  and  other 
corporations    or   persons    exercising   what    are    called    "public 
trades"  to  restrictive  legislation  without  making  pecuniary  com- 
pensation.'    These   decisions    evidently    represent    a   different 

1  Sm-  Afunn  V.  Illinoi'.t,  and  the  followiiiK  rasc«  in  04  V.  S.  Rep.  193  (with 
which  ..niipLire  C.  M.  A  St.  /^  H.  H.  Co.  v.  Minn.,  \M  U.  S.  41H ;  and  Budd  v. 
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view  of  thf  sacrcflrHss  r,f  private.  ri«lit.s  and  of  the  powers  of  a 
.•Kislaturc  from  that  .tntcrtai.K.I  l.y  Cliirf-Justir,;  Marshall  and 
fii.s  contcrnrK.rancs.  Tficy  rcval  that  current  of  of)inion  which 
now  runs  strongly  in  Am.  rica  aKainst  what  an;  called  monopo- 
lies and  the  fK>wers  of  mcorporated  companies. 

Thf;  Sui)rfme  rouit  has  chauK. .1  its  colour,  i.e.  its  t<-mper  and 
tenrlencies,  from  t,rn..  Xu  time,  acconliuK  t(,  th,..  political  pr.,cliv- 
iti.'s  of  th."  men  who  compos<<l  it.     It   clmn^.s  very  sK.wly 
because  the  -.acancies  in  a  small  hody  happen  ranjy,  and  its  com- 
position tnerefore  oftefi  rei>resents  th.-  i)redominanc."  <,f  a  riast 
aiid  not  of  th.;  presently  ruling  party.     From  1780  down  till  th.- 
death  of  C  hief-Jiisti.-e  .Marshall  in  IH-T-  its  t.nd.ncy  was  t.>  th.- 
ext.;nsion  <,i  the  rw.vverv  of  thr.  IV.I.ral  Kov.rr.m.-nt,  an.l  th.re- 
with  iA  Its  own  juris<licfi,„i,   h.-.-aus.;  th.;  ruling  spirits  in  it 
w.-re  men  wh.,  l>.|.>nK.-d  to  th  •  ol.l  Tr .l.ralist  party,  though  th-it 
party  fell  m   imi  and  disai,p'are.|  in   181  J.     I'r.un    18:^)  till 
the  \\ar  ui  .Sc.-ssion  its  sympathies  w.r.;  with  th.-  .lo(-trin.-s  of 
th.-  D.mocratic  party.     Uith..ut  actually  ahan.lonir.g  th<-  p.,si- 
tions  of  th.-  pn-vious  period,  thr-  court,  .luring  thes.-  y.-ars  wh.ri 
(  hief-Justic  Taney  pn  ^i.le el  ener  it.  leant  against  any  further 
e.xteuMon  e,f  I-eel.  ral  p'.we  r  e,r  of  it.«,  own  juriselietif,n.     During 
ane   after  the-  war.  when  the-  a,-e-ene|.ne-y  e,f  the-  Kepuhlie-an  i>arty 
hael  be-gun  to  change-  th<    e-.-,n,f,o.itie,n  e,f  the-  e-e,iirt,  a  thirel  p.- 
rioel  op.  neel.     Terirraiizing  i.l.a>  were-  again  pe,we-rful  •   the-  vast 
war  pnv;  r^  a.^s..rTeel  hy  re,ngre^s  were-  in  n.e,-.f  in.^tane-e-s  sup- 
pe)rte.fl    hy  juelicial   el-e-iMon,    th-   rights   .,f  Sfaf.-s    while-   main- 
taine-fl  la.  m  th-  rjranger  ca,^- ^i  a.  against  private-  pe-r.e,ns  e,r 
l.oelie-s  w.-re-  tor  a  tim-;  r'-i:ar.|eel  with  l.-^s  fave,ur  whe-ne-ve-r  the-y 
se-e-me-el   to   e-,mflict    with    those-   of   tf,.-    I-e-eh-ral   ge,ve-rnjne-nt        In 
neme-  of  th.-.-  thr-.-  f,.  ri-xl.  e-an  th-  juelg,.,  he-  charge-e|  with  any 
prejstituti.jn  oi  th.  ir  fune-tion.  to  partv  purpe,se->.     The-ir  actie,n 
flo\v.-.|  naturally  fre,m  the  hahit-  e,f  thought  they  hael  forme-el 
t>.  tore  the  ir  ae-e-,..,  ,e,„  to  th.:  h.  neh.  a'lel  fre,m  the-  svmpathv  the-y 
c.jul.l  not  hut  f.-e:l  with  the-  eloetrin.  -  or.  who.e-  [,,-half  they  hael 
o..ut..n.l..].     Ev.-n  e,n  the-  pr.,v.  rf,ialiy   upright   anel   impartial 
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bench  of  England  the  sjunc  tendrncics  may  hv  discorn(Hl.  Then; 
aro  const  it  utit)nHl  questions,  and  (jucstioiis  touching  wliat  may 
be  callod  the  policy  of  the  law,  which  would  be  d.cidcd  differ- 
ently by  one  EnRlish  judRe  or  by  another,  not  from  any  con- 
scious wsh  to  favour  a  party  or  a  chiss,  but  bi>cause  th;-.  views 
which  a  man  holds  as  a  citizen  caiuiot  fail  to  colour  his  judg- 
ment even  on  legal  points. 

The  Fathers  of  the  C'onstitution  studied  nothing  more  than  to 
secure  the.  complete  independence  of  the  judiciary.     The  Presi- 
dent was  not  permitted  to  remove  th(»  judges,  nor  Congress  to 
diminish  their  salaries.     v)ne  thing  only  was  either  forgotten 
or  deemed  undesirable,  because  liighly  inconvenient,  to  det<>r- 
mine,  —  the  number  of  judges  in  the  Supreme  court.     Hero 
was  a  weak  point,  a  joii.t  in  the  court's  armour  through  which 
a  weapon  might  some  day  penetrat(>.     Congress  having  in  1801, 
pursuant  to  a  power  contaiiunl  in  the  Constitution,  established 
sixteen  Circuit  courts,  Pn>sid(>nt  Adams,  immediately  before  hi; 
quitted  offic;>,  appointed  members  of  his  own  party  to  the  jus- 
ticeships thus  create<l.     Wh(>n  Presidf  ut  Jefferson  came  in,  ho 
refused  to  admit  the  validity  of  the  appointments;    and  the 
newly  elected  Congress,  which  was  in  sympathy  with  him,  abol- 
ished the  Circuit  courts  themselves,  since  it  could  find  no  other 
means  of  ousting  the  new  justices.     This  method  of  attack, 
whose  constitutionality  has  been  much  douI)ted,  cannot  be  us(;d 
against  the  Supreme  court,  because  that  tribunal  is  directly  cre- 
ated by  the  Constitution.     But  as  the  Constitution  does  not  pre- 
scribe the  number  of  justices,  a  statute  may  increase  or  dimin- 
ish the  number  a;-  Congress  thinks  fit.     In  186(),  when  Congress 
was  in  fierce  antagonism  to  President  Johnson,  and  desirxi  to 
prevent  him  from  ajipointing  any  judges,  it  reduced  the  num- 
ber which  was  th(!n  ten,  by  a  statute  providing  that  no  vacancy 
should  be  filled  up  till  th(>  nunilxT  was  nduced  to  seven.     In 
1869,  when  Johnson  had  bei-n  succeeded  by  C.rant,  the  number 
was  raised  to  nin-,  and  presently  tlu;  altered  court  allowed  the 
question  of  the  validity  of  the  L<>gal  Tender  Act,  just  before 
determined,  .>.  t)e  reopened.     This  mi^thod  is  plainly  suseeptil>lo 
of  further  and  possibly  dangerous  application.     Suppose  a  Con- 
gress and  President  bent  on  doing  something  which  the  Supremo 
court  deems  con+rary  to  the  Constitution.     They  pass  a  statute. 
A  case  arises  under  it.     The  court  on  the  hearing  of  the  case 
unanhnously  declares  the  statute  to  be  null,  as  being  beyond 
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the  powers  of  CotiKress.  ('otiKress  forthwith  passes  and  the 
President  signs  another  statute  more  than  douhliiiK  th.;  num- 
ber of  justiees.  Th,;  Presichiit  appoints  to  the  new  jus- 
ticeships men  wlio  are  pledged  to  hold  tlu;  former  statute  con- 
stitutional. The  Senate  confirms  his  appointments.  Another 
case  raising  the  validity  of  the  di.sputed  statute  is  hrouglit  up 
to  th(^  court.  Th(!  n(!W  justices  outvote  the  old  oiu  s  :  the  .stat- 
ute is  held  valid  :  the  security  providiid  for  the  protection  of 
the  ('on.stit:ition  is  gone  lik*;  a  morning  mist. 

What  prevfuits  such  assaults  on  the  fundamental  law  — 
assaults  which,  however  inunoral  in  sul)stance,  would  he  per- 
fectly legal  in  form?  Xot  the  mechanism  of  government,  for 
all  Its  checks  have  been  evaded.  Xot  the  I'on.scienc*!  of' the 
legislatuH!  and  the  President,  for  heated  combatants  seldom 
.shnnk  from  justifying  the  means  by  the  end.  Nothing  but 
th(!  fear  of  the  people,  whose;  bnjad  good  sense  and  attachment 
to  the  great  principhs  of  the  ( 'on.stitution  may  generally  be 
relied  on  to  condemn  such  a  pervcTsion  of  its  forms.  Yet  if 
excitement  has  risen  high  (.ver  the  ccjuiitry,  a  majority  of  the 
people  may  acquif>sce  ;  and  then  it  matters  little  whether  what 
IS  really  a  revolution  be  accomi)lished  by  opeiily  violating  or 
by  merely  distorting  the  Umns  of  law.  To  the  peHjph;  wv, 
com(!  .sooner  or  later  :  it  is  ui)on  their  wi.sdom  and  .sc^lf-restraint 
that  the  stability  of  the  most  cunningly  devised  scheme  of 
government  will  in  the  last  n-surt  dei)end. 


CHAPTER  XXV 

COMPARISON  OF  THF  AMERICAN  AND   EUROPEAN   SYSTEMS 
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The  relations  to  one;  another  of  the  different  branches  of  the 
government  in  the  United  States  are  so  remarkable  anil  so  full 
of  instruction  for  other  countries,  that  it  seems  desirabli",  even 
at  the  risk  of  a  little  repetition,  to  show  by  a  comparison  with 
the  Cabinet  or  parliamentary  system  of  European  countries 
how  this  complex  American  machinery  actually  works. 

The  English  system  on  which  hav(!  been  modolhid,  of  course 
with  many  variations,  the  systems  of  France,  Belgium,  Hol- 
land, Italy,  Germany,  Hungary  (where,  however,  the  English 
scheme  has  been  compounded  with  an  ancient  and  very  inti^r- 
esting  native-born  constitution),  Sweden,  Norway,  Denmark, 
Spain,  and  Portugal,  as  well  as  the  constitutions  of  the  great 
self-governing  English  colonies  in  North  America,  the  Cape, 
and  Australasia  —  this  English  system  places  at  the  head  of 
the  state  a  person  in  whose  name  all  ext'cutive  acts  are  done, 
and  who  is  (except  in  France)  irresponsible  and  irremovable.^ 
His  acts  are  done  by  the  advice  and  on  the  responsibility  of 
ministers  chosen  nominally  by  him,  but  really  by  the  repre- 
sentatives of  the  people  —  usually,  but  not  necessarily,  from 
among  the  members  of  the  legislature.  Th(^  representatives 
are,  therefore,  through  the  agents  whom  they  select,  the  true 
government  of  the  country.  When  the  representative  assembly 
ceases  to  trust  thesi;  agents,  the  latter  (unless  they  tlissolve 
the  legislature)  resign,  and  a  new  set  are  appointed.  Thus  the 
executive  as  well  as  the  legislative  power  really  belongs  to  tlu* 
majority  of  the  representative  chamber,  though  in  appointing 
agents,  an  expedient  which  its  size  makes  needful,  it  is  forced 
to  leave  in  the  liands  of  tliese  agents  a  mea.sure  of  discretion 

>  In  the  German  Empire  the  Ministers  are  comparatively  independent  of 
the  Reichstag,  i.e.  it  cannot  displace  them  by  a  hostile  vote  as  the  British  House 
of  Commons  practically  can.  In  the  British  colonies  the  governor  is  irremov- 
able by  the  colony,  and  irresponsible  to  its  legislature,  though  responsible  to 
and  removablt?  by  the  home  government. 
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Hufhcicnt  to  make  ihvm  upp.-ar  (li.siinct  from  it,  and  .sonu-timis 
to  tempt  them  to  acts  whicli  tluiir  masters  disapi)rov( .     As  tlie 
legislature  is  thus  in  a  sense  executiv<',  so  tiie  executive  rov- 
ernment,  th(i  council  of  ministers  or  cabinet,  is  in  so  far  leRis- 
lativc!  that  the;  initiation  of  measures  rests  very  largely  with 
them,  and  th(r  carrying  of  measures  through  tJie  ChamlxT  de- 
mands their  advocacy  and  counter  pressure  upon  the  majority 
of  the  repres<'ntatives.     They  are  not  merely  executive  agents 
but  also  legislative;  1 -aders.     One  may  say,  indeed,  that  the 
legislative  and  executive  fimctions  an-  interwoviai  as  closely 
under  this  system  as  und<r  abs<jlute  monanrhies,  such  as  Impe- 
rial Rome  or  modern  Russia  ;  and  the  fact  that  taxation,  while 
effected  by  means  of  h-gislation,  is  the  indispensable  engine  of 
administration,  shows  how  inseparabh-  are  tlu-se  two  appar- 
ently  distinct  powers. 

Under  this  system  the  sovereignty  of  the  legislature  may  be 
more  or  less  complete.     It  is  most  complete  in  France ;   lea.st 
complete  m  Gennany  and   Prussia,  where  the  power  of  the 
Emperor   and    King   has    remained   great.     Hut    in   all  thes<- 
countnes  not  only  are  the  legislatun;  and  executive  in  clo.se 
touch  %vith  one  another,  but  they  .settle  their  disputes  without 
reference  to  the  jucUciary.     The  courts  of  law  cannot  b<>  invoked 
by  the   executive   against    the   legislatun-,    because   questions 
involving  the  validity  of  a  legislative  act  do  not  com.-  befon; 
It,  .since  the  legislature  is  either  completely  sov«-reign,  as  in 
England,  or  the  judge  of  its  own  competcince,  as  in  lielgium. 
The  judiciary,  in  other  words,  does  not  enter  into  the  considera- 
tion of  the  political  part  of  the  machinery  of  government. 

This  system  of  .so-called  cabinet  government  seems  to  Euro- 
peans now,  who  observe  it  at  work  over  a  large  part  of  the 
world,  an  obvious  and  simple  .system.  We  ar<«  apt  to  forget 
that  it  was  never  seen  anj-when-  till  the  English  fleveloped  it 
by  slow  degrees,  and  that  it  is  a  very  delicate  syst(;m,  depend- 
ing on  habits,  traditions,  and  unflerstandings  which  are  not 
easily  set  forth  in  words,  much  less  transplanted  to  a  new  .soil. 

We  are  al.so  prone  to  forget  how  \-ery  recc.nt  it  is.  People 
commonly  date  it  from  the  reign  of  King  William  th(;  Tliird  ; 
but  It  worked  very  irregularly  till  the  Hanoverian  kings  came 
to  the  throne,  and  even  then  it  at  first  worked  by  means  of  a 
monstrous  system  of  bribery  and  plac(>-mongering.  In  the  days 
of  George  the  Third  the  personal  power  of  the  Crown  for  a 


■f-r 


•M) 


THK  NATIONAli  (iOVKHNMKNT 


PAKT 


whilr  n'viv<Hl  ami  rorniptioii  dccliiu-il.'  T\u\  rxccutivi^  hcud 
of  Iho  stiit«i  wiis,  (lijrinK  ihr  Inter  (IccikIi-s  of  the  century,  a 
factor  apart  from  his  initiisters.  They  w«'n«  not  then,  as  now, 
a  mere  committee  of  l'arr,ament  (lep.iident  U|)on  Parliament, 
but  rather  a  compromise  lutween  the  kind's  will  ami  the  will 
of  the  parliamentary  majority.  They  deemed  and  declared 
th(>mselve.s  to  owe  a  duty  to  the  king  contlictinR  with,  some- 
times overridinK,  their  thity  to  Parliament.  Those  phra-ses  of 
aba.sem(mt  In'fore  the  Crown  whielj  whei\  now  (^nploycnl  by 
prime  ministers  amus«>  us  by  their  n-moteness  from  the  reali- 
ties of  tlie  cas(',  thei\  expre.ss«><l  realities.  In  1787,  wlun  tlu! 
Constitutional  (^)nv«>ntion  met  at  Philadeli)hia,  tht;  Cabinet 
system  of  government  was  in  England  still  immature.  It  was 
so  immature  that  its  tru«'  nature  Imd  not  be»<n  perceived.-  And 
although  W(>  now  can  se«>  that  tlu>  tendency  was  r<>.ally  towards 
the  depn>ssion  of  the  Cro\\7\  and  the  exaltation  of  Parliament, 
men  might  well,  when  they  compared  th«>  influ(>nce  of  Ci(H>rge 
III.  with  that  exercis(>d  by  C.wrge  I.,^  argue  in  tlie  ti-rms  of 


•  Comiption  wn»  {xwsihlo.  Iiocausp  the  H()U^«'  of  Commons  did  not  1(M)k  for 
support  to  tho  nation,  its  di-hati's  wi-rc  scantily  niHirtod,  it  had  little  sense  of 
responsilulity.  An  active  kinK  was  therefore  al)le  to  assert  himself  apiinst  it, 
and  to  form  a  party  in  it.  as  well  as  outside  of  it,  which  rcKardcd  him  as  its 
head.  This  forced  the  Whigs  to  throw  themselves  upon  the  nation  at  lame; 
the  Tt  r;  s  did  the  siinie  :  corruption  withered  away  ;  and  as  I'arliament  camn 
more  and  more  tmdor  the  watchful  eye  of  the  people,  and  res|)onsilile  to  it,  the 
influence  of  the  king  declined  and  vanished. 

'Clouvcrncur  Morris,  however,  one  of  the  acutest  minds  in  the  Convention 
of  1787,  rrmarke<l  there.  "Our  President  will  1m-  the  Hritish  (I'rime)  Minister. 
If  Mr.  Fox  had  carried  his  India  Hill,  he  would  have  made  the  Minister  thn 
King  in  form  almost  as  well  as  in  sul)sfin<'e."  —  Klliot's  /hhnhs,  i.  'MM.  llojier 
Sherman,  though  he  saw  the  importance  of  the  Cal>inet,  looked  on  it  as  a  mere 
engine  in  the  Crown's  hands.  "The  nation,"  he  observed,  in  the  Convention 
of  17n7.  "is  in  fact  governed  hy  the  Cal>inet  council,  who  arc  the  iTi'atures  of 
the  Crown.  The  consent  of  Parliament  is  ni-ccssary  to  give  sanction  to  their 
measures,  and  this  they  e.isily  obtain  by  the  influence  of  thi-  Crown  in  ap- 
pointing to  all  ofTices  of  honour  and  profit."  It  nuist  1k<  remcmlH'red  that 
the  House  of  Lords  was  far  more  [Xfwcrful  in  17s7  than  it  now  is,  not  only 
as  a  branch  of  the  legi,slature,  but  in  respect  of  the  iKiroughs  owned  by  tho 
leading  peers  :  and  therefore  the  dependence  of  the  ministry  on  the  House  of 
Commons  was  a  less  prominent  feature  of  the  Constitution  than  it  is  now, 

'George  III.  h.ld  the  advantage  of  being  a  national  king,  whereas  his  two 
predecessors  had  been  Germans  by  language  and  habits  as  well  as  by  blood. 
His  popularity  contributed  to  his  influence  in  politics.  -Mrs.  Papeudiek's  Diary 
contains  some  amusing  illu.strations  of  the  exulK-rant  demonstrations  of  "loy- 
alty" which  he  excited.  When  he  went  to  Weymouth  for  sea-bathing  after 
his  recovery  from  the  first  serious  attack  of  lunacy,  crowds  gathered  along  the 
shore,  and  bands  of  music  struck  up  "God  save  the  King"  when  he  ducked 
his  head  beneath  the  brine. 
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punniiiK's  fainou.s  r(.s«,|i,fi„„,  f},H,   .',j„.  pow.r  of  ().,.  ('rowri 
has  mrrri..s«.|,  ,s  iiicn.itsitiK.  mi.l  (m.kI.I  to  ]»■  .linuiiislinl  "  ' 

Ih.-  Krnif...Ht  pn.l.l..,,,  tl.at  Ir.v  ,«..,,,|,.,s  l.uvr  I.,  solvr  is  lu.w 
to  «'»mf.|(.  tl...  ntiz.tis  lit  l.-irK..  to  rotulii,-t  or  .oi.trol  thr  rx.ru- 
t.w;  iMisirwsM  of    tl...  Stat...      KmkIhm.I   was   in    I7K7  tl,.-  ..i.lv 
nation  (tl...  ..,int.,ris  of  Swit/,.rla...l  w.r..  s.,  s,.,h||  as  s.-aivlv 

to  Jm.  th.mKl.t  n{)  that    ha.l   m,|v..|  this    pn-hl,  „..  first,  l.y  thr 
<l..v..|.,pm...t   ..f  a  r..,,r.s..,.iativ..  syst.n,,  s..,.o,„||v,   hv  L'ivir.ir 
tr.  hcT   r.pr...s..MtHtiv..s   a   larK-   aiith...ity   ..v.r   tl...   .x.r.itiv.- 

Ihv  (  .mstitutHmal  Coiiv.i.tioi.,   tl..nf<.r..,  tun...!  it.  wrs  t.) 
h.-r  wluin  it  sought  to  ......stitiit..  a  fr..;  K.w.ri.m.i.t    U,r  th.- 

now  nut !.m  which   th.;   "  n.or..   p-rf...!   uni<«i"   of  th.-  Stat.s 
was  callinK  into  (.«>ns..ious  Ix'iufr. 

V.-ry  f,.w  .,f  tl...  m..ml..rs  of  th.-  ( •.mv..nti.,n   had   Uvm  m 
hnRlamI  so  as  to  know  h.r  .-..nstitution,  s.i.-h  as  it  th...  was 
at  first  han.l.     Y..t  th.r.^  w.r..  thr.c  sourcs  wh.......  h^ht   f..ii 

urxjn  It,  ami  f.>r  that  h^ht  th.y  w.r..  Kriit..fnl.     (),„.  .-      thri,- 
I'xrMincnc..  in  .h.aliriK  with  the  ni.)th.r  .....mtry  si......  .        ...-ir- 

rol   began.     They  saw  in    Britain    an   ..x.r.itiv..  hirKH      i„f|.,. 
rnm    by  th.;  p<Ts.mai  v.,htions  of  tl...  kinti,  an.l  in  its  ■.•.,n,|.„.t, 
of  colonial  an.l  for.itr,,  affairs  lary.  ly  <|.  tu..h..(l  from  an.l  in.l..- 
pond<.nt  of  Parliament,   sin.-.,  it    was  ahl.^  t.,  take  fvranni..al 
stops  without  th;.   pr..vi.,us   know|.,lK,.  <,r  .-ons.  nt    .,>   Parlia- 
ment, and  al)l..  afterwar.ls  t.,  (lef.i.d  thos..  st.ps  l,v  all.KinK  a 
necessity   wh.r..of    Parliam..nt,    wa.itii.K   <-..t.fi.|.  i.tial    informa- 
tion, coul.l  imp..rf..ctly  jikIk...     It    was  in   th.-s..  .-olonial  an.l 
fon-iRn  affairs  that   th..  pow.r  .,f  t),..  Crown   .hi,  fly   lay   (as 
inde<Hl,  to  this  .lay  the  auth.,rity  .,f  I'.ulia.n.  nt  „Vi  r  th."  .x..,.^ 
utive  is  smail.r  h.-r..  than    in  any  oth<r    <l..partm....t,  Ixrausc 

secref.y  an.l  pr.>mptitu.l<.   ar.-  nior...  .sMutialj,   so  th.y   .....il.! 

t,.^  on  .i  parhumontarv  r,mj.,r.ty  witl,„:,f  r-L-.-ir,!   t„  .fw  wislns  of  tl,.  Crown 

pa*«.l  mto  a  s.-uM  ao-trin.-.      ^  \ il.s.  to  say  that   it   l,a.  r.-.iv-.l  no  f  r 

malty  l.«al  r-ooen.t.on    hwt  U  rn-nly  u.a..  .,      Th.   lon«  ,  oin,  i,|..n-,.  ,l„nn«  t    ■• 
d.,nunan.-o  of  P,tt  an-i  hi.  Torv  .u. , , ->or-  .low,,  till    1h.'7  of  th,.  wi  h,"   ■    "l 
.ntor..,s  of   tho   frown   with   th..,.   „f   th-.    parhan.-.ntarv   n.ajor  t v   ,  r  v  .,     ■ 
h..  .,ur«,..„  from  an..,n^  tn  a  pra.-.a!  -h......      Kv..n  in  lS_-7  .Mr  Cann'n«  wnt,-.' 

'".•'•   "  „\ '■"'""■■■  —      -^m   I  to  nn.l.r-t.n.l.  th.-n.  that   vo„   ,.on-i,|,  r  O...  Ki-.- 

or  rather  ^-^  f-^r^o  II.   wa.  in  th.  ha„.l,  .,i  th-   Whi^.  .'      If  ^,    <;,.oa'-  II 
r'^lTav.   ^brt't"   ""'  '^'YV""  -"■     ^"""''— '•  "-  '-v..rn,n..n.   in 

to  put  forth  .  s  own  .tr..neth.  an.l  I  am  n.,t  wi.h.,ut  ^.u,>-  rdianr,.  on  th..  Ixxlv 
of  the  pwple  !      —  Crok.r  r,jrre^p,„^i,r,..,^  y„\    j    ^,    .if^  '"'    ""^^ 
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not  Ih'  ••xprctctl  t«)  know  for  how  much  htw  th4'  king  coiinttHl 
in  «lonu'»tir  iilTiiirs.  MonH)v»T,  thrn-  wii-s  In-hcvrtl  to  Im-  oft«n 
11  sccn-t  junto  whith  n-tilly  controlled  the  nunistry,  Ixcuumu 
iictinn  in  concert  witli  the  Crown  ;  and  the  Crown  hml  iM)wer- 
ful  cuKines  iit  its  <lis|wtsul,  l)ril)es  and  homjurs,  iwnsions  and 
pliiccs,  engines  irrenistihle  hy  the  uveriiKc  virtu<'  of  reprewntu- 
tives  whose  words  und  V(»tes  were  not  reiH)rt<'<l,  and  nearly 
lialf  of  wlioni  were  the  noniinees  of  some  maRnate.' 

The  wcond  S4)urce  was  the  h-Ral  premutation  of  the  hn^lish 
Constitution  in  scientific  text-lKM)ks,  and  particularly  in  Hlack- 
ston«',  whose  ftunous  ('omnietitaricn,  first  pul)lishe<l  ill  ITti/i 
(tlieir  substance  haviuK  heei  delivenHl  as  professorial  lectures 
at  Oxford  in  17.')H  and  several  succchhUhk  y«'ars),  had  quickly 
become  the  standard  authority  on  th<'  sul)ject.  Now  lilack- 
stonc,  as  is  luitural  in  a  lawyer  who  l(M)ks  rather  to  the  strict 
letter  of  the  law  than  to  the  jjractice  whicli  had  Rrown  up  mtxli- 
fyiiiR  it,  describes  the  royal  preronative  in  terms  more  appro- 
priate to  the  days  of  the  Stuarts  than  to  those  in  which  ho 
WTote.  and  dwells  on  the  independence  of  the  executive,  whihi 
a'so  declaring  the  withholdinR  from  it  of  legislative  pon-er  to 
be  esstmtial  to  fniHloni.'- 

Thi'  third  source  was  the  vi<>w  of  tlu;  English  Constitution 
given  by  tiie  political  philosophers  of  the  eightwnth  century, 
among  whom,  since  he  was  by  far  the  most  important,  we  m-ed 
'i)ok  at  Mont<  scjuieu  alone. 

(M'orco  III.  h;i(l  iMxkct  liorouchs  iiiid  ii  stroiiK  parliiinu'iitiiry  followiiiR. 
H:ttnilti)ii  (li)iil>t<-(l  wlifthcr  the  Hriti«li  ('i)iiHtitiition  i-oxM  In-  workfd  without 
rorniptioii. 

2  Si'o  Hlackstonc,  Commriituriis.  l)k.  i.  (Imp.  ii. —  "Whenever  the  power 
of  niakinc  and  that  of  enforciii):  tlie  hius  are  united  together,  there  ran  Ix-  no 
piiMi..  hUrty.  .  .  .  Where  the  h'cishitive  and  executive  authority  are  in  dis- 
tiiiet  hand.'^.  the  fornu'r  will  take  rare  not  to  entru.st  the  hitter  with  w)  larne  si 
power  a.-<  may  tend  to  tlie  subversion  of  its  own  independenee.  and  therewith 
of  the  lilxTtyOf  the  sul.jeet.  .  .  .  The  C 'rowii  cannot  of  itself  hegin  any  altera- 
tion in  the  present  estaMished  law  ;  hut  it  may  appi  .e  or  disapprove  of  thi! 
alterations  siiuKc.-fi-*!  and  <()n.sented  to  hy  the  two  i,o  ises.  The  legislative, 
therefoie.  cannot  ahrid^e  the  exeevitive  (Hiwer  of  any  rijrhts  which  it  now  has 
hy  law  without  its  own  lonsent."  There  is  no  liint  here,  or  in  chap.  vii.  on  the 
royal  preroKativo,  that  the  royal  iM)wer  of  dis,lpproval  had  not  l)een  in  fact 
ex'Tci-ed  f>>r  w.nie  fifty  years,  lilackstone  does  not  (juote  Montes<iuieu  for 
the  particular  prrn)4)sition  that  tlie  powiTs  must  he  separated,  hut  has  evi- 
dently heen  influenced  hy  him.  .\  little  later  he  cites  a  famous  dictum,  "  Tho 
President  Montos<iuieu,  thouch  I  tnist  too  ha.stily,  presa«;es  that  as  Roine, 
Sparta,  and  Carthage  have  lost  their  litx-rty  and  i)erished,  so  the  Constitution 

of  Enelaiid  will  in  time  lose  its  lilM-rty will  perish  :    it  will  iK-rish  whenever 

the  legislative  power  shall  Ix-conie  more  corrupt  than  the  exeeutive." 
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VMirn  tlM.  f,unoUH  .r.ut.s,.  ,„.  Th.  Spirit  „f  hur.s  apiHwind  in 
1748,  a  trcHtiM..  l,r|„i,«,nK  t<.    tl...  small  .lasn  „f    IwH.ks  wl.irh 
P|-rmun..nlly  tun»  tl...  .-..urs,.  .,f  Innnau  th.M,«l,t.  a.ul  which,  un- 
lik..  .St.   A.iKUstims  CI,,  of  (,„,,   umu.l   it    ,s,„.,.,lilv   instead 
of  havinK  t..  wait  for  .•.nluri.s  till  thr  heir  .,f  its  powrr  ar- 
nvi-il,  It  , hv.lt  i.pon  tl...  s.parHli.,n  ..f  th.-  ..x.rutivr,  l.^sla- 
tiv,.    an.1  ju.l..-.al  p.mvr.s  in  th,.   British  (  onstituti.,n  J  th,. 
mos    n.nmrkal.l..  f.atur..  .,f  that  syst.n,.     A..,nst..nu.,l  to  s,h> 
th,',  two  form.. r  jmav.  rs,  an.l  t.i  soni,.  ,.xt..nt  th.-  thir.l  als,>  ,.x. 
m-i«,.,l  l.y  or  un.l.r  th.-  .lir.rt  ...ntrol  of  th,.  Fr.n.h  numar.-h 
M.mt,.s(,u..-.,  attrihut...!   Kn«lish  fr..,.,lon.  to  th.ir  s.  paratUwiJ 
Ih..  KniK  of  (.r,.at  Britain  th.n  i,oss.ss..,|  a  iar^.r  pnroKativ,. 
hun  h..  has  now   an.l  as  .-vn  th..,,  it  s....n„..|  on  pap,.r  much 
larK..r  than  it  r.ally  vms.  it  was  natural  that  a  for.  i^n  ..hM,.rv,.r 
shoui,!  und.rrat,.  th.       ..•ntiv..  .hara.t.  r  ..f  tl...  British  I'arlia- 
m.-nt   an.l  ov.-rrat..   t   .•   p..rsonal    auth..rity   ..f  th.-  m.man-h 
ISow  M.)nt..s,,m.,rs  tr.alis-.  wa.  tak.n  l.v  th.-  think.-rs  of  the 
n.-xt  gon.-ration  as  a  s.,rt  of  Bihl.-  .,f  pojiti.al  philosoi)hy      Ham- 
ilton and  Ma.lison.  th,-  tw.,  ,arli,st   .xpoiunts  of  th,-  Am.-ri- 
(•an  (onstitution  th.-y  ha.l  .l,.n..  so  niu.h   t..  ,-r.at,-    ,-it..  it 
III  th.!  Fe<ltr,tl,st  nuich  as  th.-  s.hoolm.n  .-it.-  Arist..tl.'    that 
IS.  as  an  auth.irity  t.>  whi.-h  !-v,-ryl.o<|y  will  how;  an.l  Ma.lison 
in  particular  c.mstantly  r<  f.rs  t..  this  s.,)arati..n  of  th.-  thn-,' 
pow.-rs  as  the  distinsuishii.K  not.-  ..f  ji,  fr,-.-  «..v,.rnni..nt 

Ih.-se  vi.-ws  of  th..  liritish  ( '..iistituti..!,  talli..|    with    and 
w.r..  str,.n>rth<.m-,l  l,y  th.-  i.l.-asan.l  hal.its  f..rnM..I  in  th,.  Ain,.ri- 
••ans  },y  th.ir  ,.xp,.ri,-n,-.-  of   npn-s.-nfaliv,.  K..v..rnm..nt  in  th.- 
('<.i<>ni..s.  „|  -as  an.l   hal.its  whi.-h  w.r.-  aft.r   all  th.-  <l.,minant 
tactor  111  th.-  c,)nstru.-ti<.n  .)f  th.ir  politi,-al  systi-m.     In  th.-se 
ooloni.-s  th,.  ,-x,.,-utiv.-  p.,w.r  had   l..-.-n  v.st...!  .ith.-r  in  k«»v- 
crnors  s,.nt  fr,)m  Enjrian.l  l.y  th-  (V..wn,  or  in  .-.-rtain  l>r.>- 
pri.tors,  to  wh.im  th.-  Eimlish  Crown  ha.l  Krant.,!  h,-r,-,litary 
riKhts  111  a  pr.)vinc,-.     Ka.-J,  r.-}>r,.s,ntativ.-  }iss,.ml)ly,  whil,-  it 
mad..  laws  an.l  vot,.l  ni..iu-y  for  th.-  purpos,-s  of  its' r.-siM-ctiv,' 
(■<«mn.>nw..alth,  .li.l  n.)t  ,-.,ntn.|  th,-  K,.v.-rnor,  In-caus..  his  ,.om- 
nussion  1SSU.-.1  from  th,-  British  Cn.wn,  an.l  h..  «-as  r,.s,«,nsil,|,. 
t]H-ri:to.     A  Kov.-rnor  iut,!  n„  parliam.-ntary  cahin.-t,  hut  only 
otticials  r.-sj)onsil,k.  to  hims,-lf  an.l   tht;  (Vown.     His  v.-to  on 

l.-^i-Sti^'' !r  1    ''"'"!'■  ''^""'^'"■''   '^"  ''''■''  <!-''-n,nent.  rhap.  xiv.)   that   "the 
nnuitd  aua  Hi'lI-fruiiM-il  gDvcruiin'iit.'i, 
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acts  of  the  colonial  legislature  was  frequently  used ;  and  that 
body,  \vith  no  means  of  influencing  his  conduct  other  than  the 
refusal  to  vote  money,  was  a  l<>gislature  and  nothing  more. 
Thus  th(!  Am(>ri(;ans  found  and  a(hnired  in  their  colonial  (or 
State)  systems,  a  separation  of  the  legislative  from  the  execu- 
tive branch,  more  complete  than  in  England  ;  antl  being  already 
proutl  of  their  freedom,  they  attiibut^'.d  its  amplitude  chiefly  to 
this  caus(\ 

From  their  colonial  and  State  experience,  coupled  with  these 
notions  of  tin;  British  Constitution,  the  men  of  1787  drew  three 
conclusions  :  First,  that  the  vesting  of  thi;  executive  and  the 
legislative  powers  in  different  hands  was  the  normal  and  natu- 
ral featun;  of  a  free  governm(int.  Secondly,  that  the  power 
of  the  <>xecutiv(i  was  dang(Tous  to  lilx>rty,  and  must  be  kept 
within  well-defined  boundaries.  Thirdly,  that  in  order  to 
chi'ck  the  head  of  th(^  state  it  was  necessary  not  only  to  define 
his  powers,  and  appoint  him  for  a  limited  period,  but  also  to 
destroy  his  opportunities  of  influencing  th(;  legislature.  Con- 
niving that  ministers,  as  named  by  and  acting  und<'r  the  orders 
of  the  President,  would  be  ins  instruments  rather  thin  faithful 
representatives  of  th<^  people,  they  resolved  to  prevent  them 
from  holding  this  doul  !(;  character,  and  therefore  forbade 
"any  person  holiUng  ofl^ce  under  the  United  States"  to  be  a 
member  of  either  Hous(>.'  They  deemed  that  in  this  way  they 
had  rendered  their  legislatun!  pure,  independent,  vigilant,  the 
servant  of  the  i)(>ople,  tlu;  foe  of  arbitrary  power.  Omnipo- 
tent, liow«'ver,  th»>  framers  of  the  Constitution  did  not  mean  to 
make  it.  Th-y  were  sensible  of  tli,'  opposite  dangers  which 
might  flow  from  a  feeble  and  d:i)(ndent  ex<H'utive.  Th<f  pro- 
posal made  in  \hv  first  draft  of  the  Constitution  that  Congress 
should  elect  tlu^  President,  was  al)andoned,  lest  he  should  be 
merely  its  er.-ature  and  miable  to  cheek  it.  To  strengthen  his 
jiosition,  and  prevent  intrigu»'s  among  members  of  Congress  for 
this  suj)rem<'  office,  it  was  settleil  that  the  j)eople  should  theiU- 
si'lves,    thiough   et'rtain   electors    appointed    for   the   purpose, 

'  III  ITCK)  till'  Eiijilisli  Act  of  Scttlcniciit  ('naetcd  that  "  no  p'>rson  who  haa 
an  office  or  a  phicc  ol  profit  under  the  King  shuli  Ix'  capalilo  ot  ticr\'ing  as  a 
nicnihcr  of  tlic  IIousi-  of  C"o-iinioiis."  This  provision  never  took  elTect,  having 
been  repealed  by  the  Ait  4  Anne.  e.  8.  But  the  holdiuK  of  the  great  majority 
of  officcH  uniler  the  frown  (■j  now,  by  statute,  a  disqualifieation  for  Hitting  in 
the  House  iif  Coninions.  See  Anaon,  Law  aiul  Citslom  of  the  Constitution, 
vol.  i.  p.   174. 
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choose  the  Pnsido-nt.  By  giving  him  the  h(»tt«'r  status  of  a 
popular,  though  indirect,  niandato,  he  became  in(lepend(>nt  of 
Congress,  and  was  encouraged  to  use  his  V(>to,  which  a  mere 
nominee  of  Congress  might  have  hesitated  to  do.  Thus  it  was 
believed  in  1787  that  a  du(>  balance  had  been  arrived  at,  tju; 
independence  of  Congress  being  secured  on  the  one  sifle  and 
the  independence  of  the  Pr<'sid<'nt  on  the  other.  Each  ])()\V(<r 
holding  the  other  in  check,  the  people,  jealous  of  their  hardly- 
won  liberties,  would  be  courted  by  (^ach,  and  safe  from  the  en- 
croachments of  either. 

There  was  of  course  the  risk  that  controversies  as  to  th<'ir 
respective  rights  and  powers  would  aris(>  betwe(>n  these  two 
departments.  But  the  creation  of  a  court  entitl(>d  to  place  an 
authoritative  interi)retation  upon  the  Constitution  in  which  th(! 
supreme  \v\U  of  the  p(>ople  was  expressecl,  provider!  a  remedy 
available  in  many,  if  not  in  all,  of  such  cas:'s,  and  a  security 
for  the  faithful  observance  of  the  Constitution  which  England 
did  not,  and  under  her  system  of  an  omnipotent  Parliament 
could  not,  possess. 

"They  builded  better  than  they  kn(<w."  They  divided  the 
legislature  from  the  executiv(>  so  completely  as  to  make  each 
not  only  independent,  but  weak  ev('n  in  its  owii  proper  sphere. 
The  Presid(Uit  was  d(>barred  from  carrying  Congress  along  with 
him,  as  a  popular  prime  minister  may  carry  Parliament  in 
England,  to  effect  some  sweeping  change.  He  is  f(>ttered  in 
foreign  policy,  and  in  appoint mciiits,  by  th(>.  concurrent  rights 
of  the  Senate.  lie  is  forbidden  to  ajipeal  at  a  crisis  from  Con- 
gress to  the  country.  Never! lu^less  Ids  office  retains  a  meas- 
ure of  solid  independence  in  llie  fact  that  the  nation  regards 
him  as  a  direct  r(>presentativi'  and  embodiment  of  its  majesty, 
while  the  circumstance  that  he  holds  office  for  four  years  only 
makes  it  possible  for  him  to  do  acts  of  power  during  thosi>  four 
y»!ars  which  would  excite  alarm  from  a  jjcrmanent  sovereign. 
Entrenched  brhind  the  ramparts  of  a  rigid  Constitution,  he  has 
retained  rights  of  which  his  prototype  the  English  king  has 
b(>en  gradually  stripped.  Congress  on  the  other  hand  was 
weakened,  as  compared  with  the  British  Parliament  in  which 
one  House  has  become  dominant,  by  its  division  into  two  co- 
equal houses,  whose  cHsagreement  paralyzes  legislative  action. 
And  it  lost  that  direct  control  over  the  executive  which  the 
presence  of  ministers  in  the  legislature,  and  their  dependence 
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upon  a  majority  of  th(>  popular  House,  give  to  the  Parliaments 
of  Britain  and  her  colonies.  It  has  diverged  widoly  from  the 
English  original  which  it  seemed  likely,  with  only  a  slight  dif- 
ference, to  reproduce. 

The  British  Houst;  of  Commons  has  gro\vn  to  th(i  stature  of 
a  supreme  executive  as  w(>.ll  as  higislative  council,  acting  not 
only  by  its  properly  legislative  pow(>r,  hut  through  its  right  to 
displace  ministers  by  a  nisolution  of  want  of  confidence,  and 
to  (compel  the  sov  Teign  to  employ  such  servants  as  it  approves. 
Congress  icmains  a  pure  legislf  ?  i^re,  unable  to  displace  a  min- 
ister, unable  to  choose  the  ag  'nts  by  whom  its  laws  are  to  be 
carried  out,  and  having  hitherto  failed  to  develop  that  internal 
organization  which  a  large  assembly  needs  in  order  to  frame 
and  successfully  pursue  definite  schemes  of  policy.  Neverthe- 
less, so  far-reaching  is  the  power  of  legislation,  Congress  has 
encroached,  and  may  encroach  still  farther,  upon  the  sphere  of 
the  executive.  It  encroaches  not  merely  with  a  conscious  pur- 
pose, but  because  the  law  of  its  being  has  forced  it  to  create  in 
itf  committees  bodies  whose,  expansion  necessarily  presses  on 
the  executive.  It  (>ncroaches  bt^-ause  it  is  restless,  unwearied, 
always  drawn  by  the  progress  of  events  into  n(>w  fields  of  labour. 

Th(»('  observations  may  suffice  to  show  why  the  Fathers  of 
the  Constitution  did  not  atlopt  the  EngU;  h  parliamentary  or 
Cabinet  system.  Th(>y  could  not  adopt  it  because  they  did  not 
know  of  its  existence.  They  did  not  know  of  it  because  it 
was  still  immature,  b(!cause  Englishmen  themselves  had  not 
understood  it,  because,  the  recognized  authorities  did  not  men- 
tion it.  There  is  not  a  word  in  Blackstone,  much  less  in 
Montesquieu,  as  to  the  duty  of  ministers  to  r(>sign  at  the  bid- 
ding of  the  House  of  Commons,  nor  anything  to  indicate  that 
the  wholt!  life  of  th(>  House  of  Conunons  was  destined  to  centre 
in  the  leadership  of  miuist(>rs.  Whether  the  Fathers  would 
have  imitated  the  cabinet  system  had  it  been  proposed  to 
thi-m  as  a  motlel  nuxy  b-  doubted.  They  would  probably 
have  thought  that  the  crealion  of  a  frame  of  government  so 
iMiified,  .so  strong,  so  capable  of  swiftly  and  irresistibly  accom- 
l)lishing  the  purposes  of  a  transitory  majority  as  wo  now  per- 
ceive it  to  be,  might  prove  dangerous  to  those  liberties  of  the 
several  States,  as  well  as  of  imlividual  citizens,  which  filled  the 
whole  background  of  their  landscape.  But  as  the  idea  never 
presented  itself,  we  cannot  say  that  it  was  rejected,  nor  cite 
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the  course  they  took  as  an  expression  of  their  judgment  against 
the  system  under  which  England  and  her  colonies  have  so  far 
prospered. 

That  system  eijuld  not  b(>  d(<>in."d  to  havo  reached  its  ma- 
turity till  the  power  of  th(^  p(>ople  at  larg(>  had  been  established 
by  the  Reform  Act  of  1832.     For  its  (ssence   resides  in   the 
delicate   equipoise   it   creates   between   the   thret'   powers,   the 
ministry,  the  House  of  Commons,  and  the  people.     The  House 
is  strong,  l)ecause  it  can  call  the  ministry  to  account  for  every 
act,    .nd  can,  by  refusing  supplies,  compel  th-.'ir  resignation. 
T!i-.    ministry  are  not  defenceless,   because  they  can  dissolve 
Parliament,  and  ask  the  peoph'  to  judge  between  it  and  them. 
Parliament,  when  it  displaces  a  ministry,  does  not  strike  at 
executive  authority :    it  merely  dianges  its  agents.     The  min- 
istry, wh{>n  they  dissolve  Parliament,  do  not  attack   Parlia- 
ment as  an  institution  :    they  recognizt;  the  suprem-        uf  the 
body  in  asking  the  country  to  change  the  individuals  wn..  com- 
pose" it.     Both  tlie  House  of  Commons  and  the  ministry  act 
and  move  in  the  full  view  of  the  people,  who  sit  as  arbit<'rs, 
prepared  to  judge  in  any  controversy  that  may  arise.     The 
House  is  in  touch   with   the  people,    because  (V(>ry  member 
must  watch  the  lights  and  shadows  of  sentiment  which  play 
over  his  own  constituency.     The  ministry  are  in    touch    with 
the  people,  because  they  an-  not  only  tlieniselves  representa- 
tives, but  are  heads  of  a  gnat  party,  sensitive  to  its  feelings, 
forced  co  weigh  the  effect  of  every  act  they  do  upon  the  con- 
fidence whicl.  their  j)arty  jilaees  in  them.     The  only  conjunc- 
ture wliicJi   this  syst(>m  of  "cheeks  and   balances"  does  not 
provide  for  is  that  of  a  ministry  sui)i)orted  by  a  j)arliamentary 
majority  i)ursuing  a  i)()liey  not  pn'sented  to  th(>  people  at  the 
last  general  election,  and  of  which  the  bulk  of  the  people  in 
fact   disapj)rove.'     This  is  a  real  danger,  yet  one  wliich  can 
s"ldum  last  long  enough  to  work  grave  mischief,  for  the  organs 
of  public  of)inion  are  now  so  potent,  and  the  opjjortunities  for 
its  expression  so  numerous,  that  the  anger  of  a  popular  majority, 
p<'rliaps  «'v<'n  of  a  very  strong  minority,  is  likely  to  alarm  both 
the  ministry  and  tlu-  House,  and  to  arrest  them  in  their  course.- 

'  A  (rood  cxanipli'  is  fiiiiiislicd  liy  th.'  .  ;ts'>  of  Lonl  HciicoiiiricKI's  Govcni- 
iiMiit  from  ls7(>  till  Isso, 

'•'"Till'  ilaiiKcr.s  ari.siim  from  a  party  spirit   in   i'arliamciit  cxciMMlint!  that   of 

t  If  nation,  and  of  a  s,l(islinr-.s  in  I'arlia nt  contradiitiim  tU<-  tnii-  interest    of 

till'  nation,  are  not  tjnat  daiig.i.s  in  a  i-oimtry  wliirc-  llio  mind  of   the  nation  il 
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The  drawl)ac'k  to  this  system  of  exquisite  equipoise  is  the 
liability  of  its  e(iuilil)riuin  to  be  freciuently  disturbed,  each  dis- 
turbance involving  cither  a  chanRc  of  government,  with  immense 
ti-n.porary  inconvenience  to  the  departments,  or  a  Reneral  elec- 
tion, witii  inunense  expenditure  of  money  and  trouble  in  the 
country.  It  is  a  system  whose  successful  working  presupposes 
the  existence  of  two  gr(>at  parties  and  no  more,  parties  each 
strong  enough  to  restrain  the  violence  of  tlie  other,  yet  one  of 
them  steadily  preponderant  in  any  given  House  of  Commons. 
Where  a  third,  perhaps  a  fourth,  party  appears,  the  conditions 
are  changed.  The  scales  yf  Parliament  oscillate  as  the  weight 
of  this  detachetl  group  is  thrown  on  one  side  or  the  other ;  dis- 
solutions become  more  frequent,  and  even  dissolutions  may  fail 
to  restore  stability.  The  history  of  the  Third  French  Republic 
has  shown  the  difficulties  of  working  a  Chamber  composed  of 
groups  :  and  the  same  source  of  difficulty  has  more  recently 
appeared  in  England.' 

It  is  worth  while  to  compare  the  form  which  a  constitutional 
struggle  takes  under  the  Cabinet  system  and  under  that  of 

America. 

In  England,  if  the  executive  ministry  displeases  the  House 
of  Conunons,  the  Hou.se  passes  an  adverse  vote.  The  ministry 
have  their  choice  to  resign  or  dissolve  Parliament.  If  they 
resign,  a  new  ministry  is  appointed  from  the  party  which  has 
proved  itself  strongest  in  the  House  of  Commons  ;  and  co-oper- 
ation being  restored  betw(>en  the  legislature  and  the  executive, 
public  tnisiness  proceeils.  If,  on  the  other  hantl,  the  ministry 
dissolve  Parliament,  a  new  Parliament  is  sent  up  which,  if 
favourable  to  the  existing  cabinet,  keeps  them  in  office,  if  un- 
favourable,   dismisses    them    forthwith.'     Accord    is  in  either 

st.M.lilv  ix.litici.l.  aii.l  when-  it.s  confn.l  ov.r  it.s  rcprcwntativcs  is  ronstant. 
\  stciily  .iiipi.sitinii  tt)  a  forincl  piil.lic  (ipinioii  is  hardly  p<)s.sil)l.'  m  our   lioiisp 

„l  (• ,„„Ms.  .<,,  ii,r.s.saMt  is  tl.r  i.ati...ial  att.M.tion  to  polltl.s,  an.l  so  kvr,,   the 

f,  .ir  ill  thi'  iiiiiiil  of  .ach  iiirnilMr  that  lie  may  lose  Ills  vahicil  srat.  —  W  altfr 
Hairii.ot.  lu.'jlish  <;mslihai'»i.  p.  -'41.  Thcsr  rriiiark.s  of  ill."  most  u.'Ute  of 
Kiinlish  politii  al  wiit.rs  writt.n  in  1S72  ari>  still  true. 

'  All  omaiii/'il  'Ihini  Party  «rr>  up  in  Tlii'  House  of  (  ommons  l.ctwcen  1M4 
•mil  ISMi    and  an  oriranizi'd  I'ourth  Party  appcarid  in  imMi. 

-  Kicint  iiistancis.  datiim  from  .Mr.  Disraili's  ri  simiution  in  DcccmlMT 
IMi.s  «ii.-n  111.  r.>uit.>  of  thr  r'n-A\uu  ..f  that  year  --v.-r.'  a-.<'<Tt.-iini'd.  have  <-^- 
tal.lishcil  till-  ii>ai£c.  that  a  ministry  i|uits  olhii',  wilficdt  waitiiiK  to  U-  t.i.niHi 
out  wh.n  thiv  know  that  tin-  ■■Icition  has  (jivi'i.  a  dr  isivi-  majority  to  th.-  oppo- 
sition. -Ihi'  iiriTi'ilent  was  followed  in  l.s7  I.  Isso,  and  Issti.  l.ut  not  in  IH85  and 
IV)'  wli.n  the  ■ret.Milar"  Opposition  had  not  an  alisolute  majority,  tlioimh  the 
ministry  was  1..  atiii.     The  usuKo,  however,  is  not  yet  a  ruU-  of  the  ( -oiiatitutiou. 
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case  restored.  Should  the  difference  arise  })etween  the  House 
of  Lords  and  a  ministry  supixjrted  hy  the  House  of  Commons, 
and  the  former  persist  in  rejectiiiK  a  i)ill  which  the  ("ommons 
send  up,  a  dissolution  is  the  usual  remedy;  and  if  the  newly- 
elected  House  of  Conuntas  reasserts  the  view  of  its  prede- 
cessor, the  Lords,  according  to  the  now  recoj!;nized  constitu- 
tional practice,  yield  at  once.  Should  they,  however,  still  stand 
out,  there  remains  the  extreme  expedient,  threatened  in  1832, 
l)Ut  never  yet  re-sorted  to,  of  a  creation  hy  the  sovereip;a  (i.e. 
the  ministry)  of  new  {wers  sufficient  to  turn  the  halance  of  votes 
in  the  Upper  Hou.se.  Practically  the  ultimate  decision  always 
rests  with  the  people,  that  is  to  say,  with  the  party  which  for  tlie 
moment  commands  a  majority  of  electoral  votes.  This  method 
of  cutting  knots  applies  to  all  differences  that  can  arise  between 
executive  and  legislature.  It  is  a  swift  and  effecti\c  method; 
in  this  swiftness  and  effectiveness  lie  its  dangers  as  well  as  its 
merits. 

In  America  a  dispute  between  the  President  and  Congress 
may  arise  over  an  executive  act  or  over  a  bill.  If  over  an 
executive  act,  an  appointment  or  a  treaty,  one  l)ranch  of  Con- 
gress, the  Senate,  can  check  the  Presid(>nt,  that  is,  can  prevent 
him  from  doing  what  he  wish(>s,  but  cannot  make  him  do  what 
they  wish.  If  over  a  bill  which  the  President  has  returned  to 
Congress  unsigned,  the  two  Houses  can.  !)y  a  two-thirds  majority, 
pass  it  over  his  veto,  and  .so  end  the  (juarrel  ;  though  the  carry- 
ing out  of  the  bill  in  its  details  must  be  left  lo  him  and  his  minis- 
ters, whose  di.slike  of  it  may  render  them  unwilling  and  tiicrefore 
unsuitable  agents.  Should  there  not  be  a  two-thirds  majority, 
the  bill  ilrops  ;  and  however  important  tiie  ([ucstion  may  be, 
however  es.sential  to  tiie  country  some  i)r(>m|)t  dealing  with  it, 
either  in  the  sense  desired  l)v  the  majority  •)!"  Congress  or  in 
that  preferred  by  the  President,  nothing  can  be  done  till  the 
current  term  of  Congress  expires.  Tlie  matter  is  then  remitted 
to  the  people.  If  the  President  has  still  two  more  years  in 
office,  the  people  may  signify  their  approval  of  his  policy  by 
electing  a  House  in  p(»litical  agreement  with  him,  or  disapprove 
it  by  re-electing  a  hostile  Hous(>.  If  the  election  of  a  i.ew  Presi- 
lient  coincides  with  that  of  tlie  new  House,  the  j)eof)le  have 
a  .second  means  pnnided  of  expressing  their  judgment.  They 
may  choose  not  only  a  House  of  the  same  or  an  (tpposite  com- 
ple.xion  to  the  last,  but  a  President  of  the  same  or  an  opposite 
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coinph'xion.  Anyhow  they  can  now  estaJ)li.sh  accord  between  one 
H<»us(«  of  ( 'ongross  and  the  executive.'  The  Senate,  however,  may 
^:till  remain  opposed  to  th<>  President,  and  may  not  l)e  brought 
into  harmony  with  him  until  a  sufficient  time  has  ehipsed  for 
the  majority  in  it  to  be  changed  by  the  choice  of  new  senators 
by  the  State  legislatures.  This  is  a  slower  method  than  that 
of  Britain.  It  may  fail  in  a  crisis  needing  immediate  action ; 
but  it  escapes  the  danger  of  a  hurried  and  perhaps  irrevocable 
decision. 

Englishmen  deem  it  a  merit  in  their  system  that  the  prac- 
tical executive  of  the  country  is  directly  responsible  to  the 
House  of  Commons.  In  the  United  States,  however,  not  only 
in  the  national  government,  but  in  every  one  of  the  States,  the 
opposite  doctrine  prevails  —  that  the  executive  should  be  wholly 
independent  of  the  legislative  branch.  Americans  understand 
that  this  scheme  involves  a  loss  of  power  and  efficiency,  but  they 
believe  that  it  makes  gr.nitly  for  safety  in  a  popular  government. 
They  expect  tlie  executive  antl  the  legislature  to  work  together 
as  well  an  they  can,  and  public  opinion  does  usually  compel  a 
degree  of  co-operation  and  efficiency  which  jierhaps  could  not 
be  expected  theoretically.  It  is  an  interesting  commentary 
on  the  tendencies  of  democratic  government,  that  in  America 
reliance  is  coming  to  be  placed  more  and  more,  in  the  nation, 
in  the  State,  and  in  the  city,  upon  the  veto  of  the  Executive 
as  a  protection  to  the  community  against  the  legislative  branch. 
Weak  Executives  frequently  do  harm,  but  a  strong  Executive  has 
rarely  al)used  popular  confidence.  On  the  other  hand,  instances 
where  the  Executive,  by  the  use  of  his  veto  power,  has  arrested 
mischiefs  due  to  the  action  of  the  legislature  are  by  no  means 
rare.  This  circumstance  leads  some  Americans  to  believe  that 
the  day  is  not  far  distant  when  in  England  some  sort  of  veto 
power,  or  other  constitutional  safeguaril,  must  be  interposed 
to  protect  the  people  against  a  ha.sty  tlecision  of  their  representa- 
tives. 

While  some  bid  England  borrow  from  her  di  :ghter,  other 
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'  It  U  of  course  possil)lf  that  tho  poopli'  may  t'lopt  at  the  same  time  a  Presi- 
dent l)eloU({iii«  to  one  party  and  a  House  the  majority  whereof  l>eloii>?s  to 
the  othiT  party.  Tliis  liappeiied  in  1H4S.  and  anair\  in  1M70,  when,  however, 
the  presidential  el.  ion  was  disputed.  It  is  rendered  possible  oy  the  fact  that 
the  President  is  elected  on  a  diffident  plan  from  the  House,  the  smaller  States 
havinK  relatively  more  wciuht  in  a  presidintial  I'lection.  and  the  pn^idential 
electors  lieing  now  chosen  l)y  "general  ticket,"  not  in  ilistricta. 
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Americans  (including  two  Presidents),  conceiving  that  the  separa- 
tion of  the  legislature  from  the  executive  has  been  carried  too  far 
in  the  United  States,  have  suggest.'d  that  the  ministers  of  the 
President  might  be  permitted  to  appear  in  l)oth  Houses  of  Con- 
gress to  answer  questions,  perhaps  even  to  join  in  debate.      It 
may  be  urged  in  support  of  this  proposal  that  there  is  too  much 
particularism  in  Congress  and  too  strong  a  tendency  to  allow 
private  money(>d  "  interests  "  to  f)revail  against  those  general  in- 
terests of  the  country  a-s  a  whole  which  a  British  Ministry  is 
held  bound  to  protect,  and  can  by  its  command  of  the  majority 
secure.     But  it  might  lead  to  changes  more  extensive  than  its 
a(lvocates   .seem  to    contemplate.     The  more  the  President's 
mini.sters  come  into  contact  with  Congress,  the  more  difficult 
might  it  be  to  maintain  the  independence  of  Congress  which  he 
and  they  now  possess.     When,  before  the  .separation  of  Nor- 
way from  Sweden,  the  Norwegian  Stor  Thing  forced  the  King 
to  consent  to  his  ministers  appearing  in  that  legislature,  the 
king,    perceiving   the    import    of   the  concession,   resolved  to 
choo.se  in  future  ministers  in  accord  with  the  party  holding  a 
majority  in  the  Stor  Thing.     It  is  hard  to  say,  when  one  begins 
to  make  alterations  in  an  old  house,  how  far  one  will  be  led  on  in 
n  building,  and  this  change  in  tlie  present  American  system, 
probably  in  itself  desirable,  might  be  found  to  involve  a  recon- 
struction large  enough  to  put  a  new  face  upon  several  parts  of 
that  sy.stem. 

In  the  hi.story  of  the  United  States  there  have  been  four 
serious  conflicts  between  the  legislature  anfl  the  executive. 
Tlie  first  was  that  between  Pn^sident  Jackson  and  Congress. 
It  ended  in  ,Jack.son's  favour,  for  he  got  his  way  ;  but  he  pre- 
vailed because  tluring  the  time  when  both  Houses  were  against 
him,  his  opponents  had  not  a  two-tliirds  majority.  In  the  lat- 
ter part  of  the  struggle  the  (re-elected)  House  was  with  him  ;  and 
before  he  had  quitted  office  his  fri(>nds  obtained  a  majori  „ 
in  the  always-changing  Senate.  P-ut  his  success  was  not  .so 
much  th(>  success  of  tiie  executive  office  as  of  a  particular  Presi- 
dent popular  with  tlie  inas.ses.  The  .second  contest,  which  was 
l)etween  President  Tyler  and  botli  Houses  of  Cojigress,  ^\as  a 
drawn  battle,  l)ecause  the  majority  in  the  Houses  fell  short  of 
two-thirds.  In  the  third,  between  President  John.son  and 
Congress,  Congress  i>revailed  ;  the  (>nemies  of  the  President 
having,  owing  to  the  disfranchisement  of  most  Southern  States, 
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an  overpowering  majority  in  l)oth  Houses,  and  by  that  majority 
carryinK  ovt^r  his  veto  a  series  of  Acts  so  peremptory  that  even 
his  rehietance  to  obey  them  could  not  destroy,  though  it  some- 
times marred,  their  efficiency.  In  the  fourth  case,  referred  to 
m  a  previous  chapter,  the  victory  remained  with  the  President, 
because  the  Congressional  majority  against  him  was  slender. 
Hut  a  presidential  victory  is  usually  a  negative  victory.  It 
consists  not  in  his  getting  what  he  wants,  but  in  his  prevent- 
ing Congress  from  getting  what  it  wants.'  The  practical  re- 
sult of  the  American  arrangements  thus  comes  to  be  that  when 
one  party  possesses  a  large  majority  in  Congress  it  can  over- 
power the  President,  taking  from  him  all  but  a  few  strictly 
reserved  functions,  such  as  those  of  pardoning,  of  making  pro- 
motions in  the  army  and  navy,  and  of  negotiating  (not  of  con- 
cluding treaties,  for  these  require  the  assent  of  the  Senate) 
with  foreign  states.  Where  parties  are  pretty  equally  divided, 
i.e.  when  the  n)ajority  is  one  way  in  the  Senate,  the  other  way 
in  the  House,  or  when  there  is  only  a  small  majority  against 
the  President  in  i)oth  Houses,  the  President  is  in  so  far  free 
that  new  fetters  cannot  be  laid  upon  him  ;  but  he  must  move 
under  those  which  previous  legislation  has  imposed,  and  can 
take  !K)  step  for  wliich  new  legislation  is  needed. 

It  is  another  and  a  remarkable  consequence  of  the  absence  of 
cabinet  government  in  America,  that  government  does  not  mean 
the  same  thing  there  that  it  does  in  Europe.  In  France,  Italy, 
and  England  the  term  means,  that  one  set  of  men,  united, 
or  professing  to  l)e  united,  l)y  holding  one  set  of  opinions,  have 
obtained  control  of  the  whole  machinery  of  government,  and 
are  working  ii,  in  conformity  with  those  opinions.  Their 
majority  in  the  country  is  represented  by  a  majority  in  the 
legislature,  and  to  this  majority  the  ministry  of  necessity  belongs. 
The  ministry  is  the  supn^me  committee  of  the  party,  and  con- 
trols all  the  foreign  Jis  well  as  domestic  affairs  of  tiie  nation, 
because  the  majority  is  deemed  to  be  the  nation.  It  is  other- 
wise in  America.  Men  do,  no  doubt,  talk  of  one  party  as  being 
"in  power,"  meaning  thereby  the  party  to  which  the  then 
President  belongs.     Hut  they  do  so  because  that  party  enjoys 

'  In  tho  famous  caso  of  Prosidont  Jarkson's  removal  of  the  government 
deposits  of  money  from  the  I'nited  States  Bank,  the  President  did  aceomplish 
liis  ohjeet.  Hut  this  was  a  very  exeeptional  east',  being  one  whieh  had  remained 
within  the  executive  discretion  of  the  President,  since  no  statute  had  happened 
to  provide  for  it. 


CHAP.  XXV       AMERICAN  AND  EUROPEAN  SYSTEMS        29.7 


the  spoils  of  office,  in  which  to  so  many  politicians  tiie  value 
of  power  consists.  They  do  so  also  heiause  in  the  early  days  the 
party  which  prevailed  in  the  IcKislative  usually  prevailed  also 
in  the  executive  department,  and  because  the  presidential 
election  was,  and  still  is,  the  main  struggle  which  proclaimed  the 
predominance  of  one  or  other  i)arty.' 

But  the  Americans,  when  they  s|M'ak  of  the  Administration 
party  as  the  party  in  jKJwer,  have,  in  borrowing  an  English 
phrase,  applied  it  to  utterly  different  facts.  Their  "F)arty  in 
power"  need  have  no  "power"  beyond  that  of  securing  places 
for  its  adherents.  It  may  be  in  a  minority  in  one  House  of 
Congre-ss,  in  which  event  it  accomj)lishes  nothing,  but  can  at 
most  merely  arrest  adverse  legislation,  or  in  a  small  minority 
in  both  Houses  of  Congress,  in  which  event  it  must  submit  to 
see  many  things  done  which  it  dislikes.  And  if  its  enemies 
control  the  Senate,  even  its  executive  arm  is  paralyzed.  Though 
party  feeling  has  generally  been  stronger  in  America  than  in 
England,  and  even  now  covers  a  larger  proportion  of  the  voters, 
and  enforces  a  stricter  discipline,  party  govermnent  is  in  thi.s 
respect  weaker. 

Those  who  lament  the  violence  of  European  factions  may 
fancy  America  an  Elysium  where  legislation  is  just  and  rea.son- 
able,  because  free  from  bias,  where  pure  and  enlarged  views  of 
national  interest  override  the  s(>lfish  designs  of  politicians.  It 
would  be  nearer  the  truth  to  say  that  the  absence  of  i)arty 
control  operates  chiefly  to  make  laws  less  consistent,  and  to 
j)revent  extended  schemes  of  policy  from  being  framed,  beciiuse 
the  chance  of  giving  continuous  cfTect  to  th(>m  is  small.  The 
natural  hi.story  of  the  i)arty  .system,  and  of  the  i  -thods  whereby 
it  is  worked,  belongs  to  a  later  part  of  this  book.  The  sv.stein 
IS  complete,  the  methods  are  elaborate,  but  the  Constitution 
opposes  obstacles  unknown  in  France  or  England  to  the  c()mplef(> 
control  by  a  party  of  th(>  whol(>  government  of  the  country.' 

We  are  now  in  a  position  to  sum  up  the  practical  results 
of  the  scheme  which  purjjorts  to  sei)arate  ( 'ongre.ss  from  the 
executive     -stead  of  uniting  them  as  they  are  united  under  a 

'  Tho  history  of  the  R.>pul)lic  dividos  it.s<.|f  in  tin-  niiiu!  of  i.io.st  Anicrirans 
into  a  surivssion  of  Presidents  anil  Ailininistratioiis.  just  as  old-fashioned  liis- 
tonana  diyuUni  the  history  of  Kimhind  l.y  tlie  reigns  of  kin^s.  a  tolerable  wav 
ol  reekoning  in  the  days  of  the  PlantaKcn.'t  nionarehs.  when  the  p.rsoMal  jfifts 
of  the  sovereign  were  a  ehief  faetor  in  affairs.  I.ut  absurd  in  the  days  .,f  George 
the  fourth  and  William  the  Fourth. 
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Cabinet  Kovernmcnt.  I  way  "purports  to  separate,"  because 
the  separation,  significant  as  it  is,  is  less  complete  than  current 
language  imiwrts,  or  than  the  Fathers  of  the  Constitution  would 
seem  to  have  intended.  The  necessary  coherence  of  tlie  two 
powers  baffled  them.     The  results  are  five  :  — 

The  President  and  his  ministers  have  no  initiative  in  Con- 
gress, little  infiuence  over  Congress,  except  what  they 
can  exert  u|K)n  individual  members,  through  the  be- 
stowal of  patronage,  or  upon  their  party  in  Congress  ljy 
threatening  it  with  |X)|)ular  displeasure. 
Congress  has,  together  with  unlimited  powers  of  inquiry, 
imperfect  jMJwers  of  control  over  the  administrative 
departments. 
The  nation  does  not  always  know  how  or  where  to  fix  respon- 
sibility for  misfeasance  or  neglect.  The  person  and 
bodies  concerned  in  making  and  executing  the  laws  are 
so  related  to  one  another  that  each  can  generally  shift 
the  burden  of  blame  on  some  one  else,  and  no  one  acta 
under  the  full  sen.se  of  tlirect  accountability. 
There  is  a  loss  of  force  by  friction  —  i.e.  part  of  the  energy, 
force,  and  time  of  the  men  and  bodies  that  make  up  the 
government  is  dissipated  in  struggles  with  one  another. 
This  belongs  to  all  free  governments,  because  all  free 
governments  rely  upon  checks.  But  the  more  checks, 
the  more  friction. 
There  is  a  risk  that  executive  vigour  and  promptitude  may 

be  found  wanting  at  critical  moments. 
We  may  include  tliese  defects  in  one  general  expression. 
There  is  in  the  American  government,  considered  a.s  a  whole,  a 
want  of  unity.  Its  branches  are  unconnected  ;  their  efforts  are 
not  directed  to  one  aim,  do  not  produce  one  harmonious  result. 
The  .sailors,  the  helmsman,  the  engineer,  do  not  seem  to  have 
one  purpo.se  or  obey  one  will,  so  that  in.stead  of  making  steady 
way  the  ves.sel  may  pursue  a  devious  or  zigzag  course,  and 
sometimes  merely  turn  round  and  round  in  the  water.  The 
more  closely  any  one  watches  from  year  to  year  the  history  of 
in-ii  govornr.iciit.s,  and  luinsclf  swims  in  tlie  dec-p-eddying  time 
current,  the  more  does  he  feel  that  current's  force,  so  that  hu- 
man foresight  and  ;)urpo.se  seem  to  count  for  little,  and  minis- 
ters and  parliaments  to  be  swept  along  they  know  not  whither 
by    some  overma-stering  fate  or  overruling    providence.     But 
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thiH  fodiriK  i«  strotiKor  in  Arnori.-a  tlmn  in  Europe,  because  in 
America  sucfi  povv.Ts  as  exist  act  with  little  concert  and  resign 
themselves  to  a  conscious   im,Mjte.,ce.     Clou.ls  arise,  blot  out 
th..  sun  overhead,  and  burst  in  a  ten.pest ;  the  tempest  passes, 
an,     eaves  the  b  ue  above  bright  as  before,  but  at  the  same  mo: 
mer  t  other  clouds  ar..  aln-ady  beKi„„i„.  to  p..er  over  the  horizon 
larties  are  f(,nned  and  dissolved,  compromises  are  settled  and 
assa.  ...1  an,l  violated,  wars  bn.uk  out  and  are  fouRht  throuLd, 
and  forKotten   new  problems  i,egi„  to  show  the.ns(>lves,  and  the 
c.v.1  pow,.rs,    >resid>-nts,  and  Cabinets,  and  State  govermnents. 
and  ir  ,us,N  of  C  ongress,  se.-m  to  have  as  little  to  do  with  all 
these  changes,  as  httle  ability  t(.  forese,.  or  avert  or  resist  them 
as  the  farm.T,  who  sees  approaching  the  tornado  which  will 
uproot  his  crop,  ha.s  power  to  stay  its  deva,stating  course. 

A  I  resident  can  ,lo  little,  for  he  may  not  be  in  a  position  to 
lea.    either  (  ongn'ss  or  the   nation.     (ongres.s  cannot  guide 
or  stimulate  the  I>n>si,lent,  nor  replace  him  by  a  man  fitter  fcfr  he 
<""H«rgency.     The  ( -al.inet  neither  receive  a  .t.Iicy  fnrrongres 
nor  give  one  to  it.     Each  p<.wer  in  tl...  state  goes  its  own  way 
or  wastes  precious  moments  in  discussing  which  way  it  shall  go 
a  Id  that  which  comes  to  pass  s.-ems  to  be-  a  result  not  (,f  the  action 

0  the  legal  organs  ,,f  the  state,  but  of  some  larger  force  which 
at  one    .me  uses  their  discor.l  as  its  means,  at  another  neglects 

hi.stor>    of  th(«   great<.st   problem   ami   great.-st   struggle   that 

i  ee  Soil  '.TlT- '•   ""'  T'^"^^  "^  ^'"'  ^'-v-chol.lers  against  the 

1  nt  Soil  and  I  nion  party,  culminating  in  the  War  of  Secessi.m 
nukes  upon  one  who  looking  back  ,m  its  events  sees  the.n 

Jill  as  parts  of  on,,  drama.  Iiu-vitable  tlu-  .struggle  may  have 
vn  ;  and  in  its  later  .stages  passion  had  grown  so  hot,  and  the 
<laims  of  the  slaveholders  so  extravagant,  that  po.ssib|y  un.ler 
...scheme  .,  government  ^-s..  s.>m..  high  American  authorities 
I  ol.l  -   o.il.l  a  p(^a.Tful  solution  hav..  be.-n  l.,oke,l  for      Yet 

tho  (  (  nstitu  ,.,n  .h.l  littl.>  to  s.>lve  that  problem  or  avert  that 
struggle,  whil(.  the  .system  of  .livi.le.l  an.l  balance.1  an.l  limite.1 
pmvers   giving  every  a.lvantuge  To  those  who  .stoo<i  l.v  the  ex- 

witat''  ^'•""•^^/"/'♦'■••'^'•l'"  instrument,  m.y  have  tende.l 
to  .iggra\ ate  .ne  spmt  of  uncompromising  resistance  The  na- 
tion asserted  itself  at  la«t,  but  not  till  the  resources  which  the 
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Constitution  provi<l(Ml  for  the  uttainincnt  of  a  ppuci'ful  Holution 
htui  im'tricvuhly  fuih'tl. 

Not  wholly  (lissiiiiilar  wiis  tlu-  coiirs*'  of  ovcntiH  in  the*  firHt 
vvnrs  of  the  Krnicli  Hrvolution.  The  ( 'onntitution  franio«l  by 
the  Nutional  Assrnil)ly  in  17!M  so  limitiMl  tlw  functions  an'l  au- 
thority of  <'ii<'h  |)o\v('r  in  the  state  that  no  one  f  r^on,  v  iiw 
l)o<ly.  wjus  cupaldr  <»f  Ji-adinK  cither  the  nation  or  the  Icnisla- 
turc.  or  of  franiinu  and  niaintainiuK  a  constnu'tivc  i)olicy. 
Things  were  left  to  take  their  own  course.  The  lM)at  drifted 
to  the  rapids,  and  the  rapids  hurried  her  over  the  precipice.' 

This  want  of  unity  is  j)ainfully  felt  in  a  crisis.  When  a  sudden 
crisis  comes  ujMtn  a  fre<»  state,  the  executive  needs  two  thingH, 
alarpe  conunand  of  tnoney  and  {lowers  in  excess  of  those 
allowed  at  onlin.'»ry  times.  Under  the  European  system  the; 
duty  of  meetiiin  such  a  crisis  is  felt  to  devolve  a.s  much  on  the 
repres(>ntative  Chamber  tus  on  the  ministers  who  are  its  agents. 
The  Chamln-r  is  therefore  at  once  aj..  aled  to  for  supplies,  and 
for  such  leeislation  as  the  occasion  demands.  When  these 
have  been  Riven,  the  ministry  moves  on  with  the  weight  of  the 
people  behind  it:  and  ius  it  is  accustomed  to  work  r*  :\"  'nes 
with  tiic  Chamber,  an<l  the  ChamlnT  with  it,  the  piston  plays 
smoothly  and  (]uickly  in  the  cylinder.  In  America  tiio  Presi- 
dent has  !it  ordinary  times  little  to  do  with  Congress,  while 
Congress  is  unaccustomed  to  deal  with  executive  questions. 
Its  machinery,  and  especially  the  al)sence  of  ministerial  leaders 
an<l  consefjucnt  want  of  organization,  unfit  it  for  promjitly 
confronting  practical  troubles.  Itisafitto  be  sparing  of  .supplies, 
and  of  tiiat  confid(>nce  which  doubles  the  value  of  supplies, 
.lealousics  of  the  executive,  which  are  proiKT  in  quiet  times  and 
natural  towards  those  with  whotn  Congress  has  little  direct 
intercoiirse,  may  now  b(>  iM-rilous,  yet  how  is  Congress  to  trust 
IxTsons  not  memlters  of  its  own  body  nor  directly  amenable  to 
its  control?  When  dangers  thicken  the  only  device  may  be  the 
Roman  one  of  a  tem|)<)rary  dictatorship.  Something  like  this 
happened  in  the  ^^'ar  of  Seci'ssion,  for  the  irowers  then  conferred 
upon  President  Lincoln,  or  exiTcised  without  Congressional 
censure  by  him,  were  alninst  ,ms  much  in  excess  of  those  enjoyed 

'  This  f'onstitiition  of  1701  was  framed  uiidrr  tho  same  idea  of  tho  nopd  for 
fi  paratini!  thr  t'xffiitivi'  and  Icnislativc  drpartini-nts  whirh  prcvailod  at  Phila- 
delphia in  I~s7.  Fur  want  of  a  legitimate  supremo  power,  iK)wer  at  last  fell 
into  the  hands  of  the  Committee  of  Public  Safety,  and  afterwards  of  the  Direc- 
tory. 
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iimlcr  tli«'  ordinary  law  as  tin-  aiilliority  of  a  Uoinaii  dictator 
oxj'fcflcd  that  <»f  a  Roman  consui.'  Fortunately  the  huhitj^  of 
li'Kality,  which  li(>  deep  in  the  Arntrican  a.s  th<'y  did  in  the  Honian 
IM'oph',  rca^M-rtcd  thcinscivcs  after  the  war  wits  over,  as  they 
were  wont  to  do  at  |{otne  in  her  earlier  and  hetter  days.  When 
the  s(|iiall  liad  passed  the  siiip  riwhted.  and  she  has  pursued 
her  suhsefjuent  course  on  jis  even  a  keel  as  hefore. 

The  defect**  <if  the  tools  are  the  nh.ry  of  the  workman.  The 
more  corn|)letely  self-acting  is  the  Machine,  the  smaller  is  the 
intelliKence  neede<l  to  work  it  ;  the  more  lial)le  it  is  to  «leninKe- 
ment,  so  much  greater  imist  he  the  skill  and  care  applied  by  one 
who  tends  it.  The  Kn>j;lish  Constitution,  which  we  admire 
as  a  masterpiece  of  delicate  e(|ui|)oi.ses  and  comjWicated  mech- 
anism, wouM  anywhere  hut  iti  Knuland  In-  full  of  difficulties  and 
dangers.  It  stands  and  prosp<'rs  in  virtue  of  the  traditions 
that  still  live  among  Knglish  statesmen  and  the  reverence  that 
has  ruled  English  citizens.  It  works  l)y  a  body  of  understand- 
ings which  no  writer  can  fornmlate.  and  of  hahits  which  centuries 
have  been  needed  to  instil.  So  the  Amj-rican  people  have  a 
practical  aptitude  for  politics,  a  clearness  of  vision  and  cajjacity 
for  self-control  never  eqtialled  l>y  any  other  nation.  In  IKtil 
they  brushed  aside  their  darling  legalities,  aiiowed  the  executive 
to  exert  novel  powers,  passed  lightly  laws  whose  constitutionality 
remains  doubtful,  raised  an  enormous  army,  and  contracted 
a  prodigious  debt.  Komans  could  not  have  been  more  ener- 
getic in  their  .sen.se  of  civic  duty,  nor  more  trustful  to  their 
magistrates.  When  the  emergency  had  pa.ssed  away  the  torn'iit 
which  had  overspread  the  plain  fell  back  at  once  into  its  safe 
and  well-worn  channel.  The  reign  of  legality  returned  ;  and 
only  four  years  after  t!ie  jiower  of  the  executive  had  reached 
its  highest  point  in  the  hancls  of  President  Lincoln,  it  was  reduced 
to  its  lowest  point  in  those  of  Pn^sident  Johnson.  Such  a  peojjle 
can  work  any  Constitution.  The  danger  for  them  is  that  this 
reliance  on  their  skill  and  their  star  may  make  them  heedless 
of  the  faults  of  their  political  machinery,  slow  to  devise  impr-'vt- 
ments  which  are  best  applied  in  (piiet  times. 

'  For   Linrolti'i^   areiimcnt    rcsportinir   liis   ii.so   of   pxtrunrdinary   powiTS,    si>« 
note  to  Chapter  XXXIV.  /««<. 
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GENERAL  OBSERVATIONS   ON   THE    FRAME  OF   NATIONAL 

GOVERNMENT 

The  account  which  has  been  so  far  given  of  the  working 
of  the  American  (lovernment  has  been  necessarily  an  account 
rather  of  its  mechanism  than  of  its  spirit.  Its  practical  character, 
its  temper  and  colour,  so  to  speak,  largely  depend  on  the  party 
system  by  which  it  is  worked,  and  on  what  may  be  called  the 
political  habits  of  the  people.  These  will  be  described  in  later 
chapters.  Here,  how(>ver,  before  quitting  the  study  of  tlu; 
constitutional  organs  of  government,  it  is  well  to  sum  up  the 
criticisms  we  have  been  led  to  make,  and  to  add  a  few  remarks, 
for  which  no  fitting  place  could  I)e  found  in  jjreceding  chapters, 
on  the  general  features  of  the  national  government. 

I.  No  part  of  the  (\>,istitutioii  cost  its  framers  so  much  time 
and  trouble  a.s  the  mctliod  of  '-lioosing  the  President.  Tliey 
saw  the  evils  of  a  popular  vote.  They  saw  also  the  objections 
to  placing  in  the  hands  of  Congress  the  election  of  a  person  whc.-;e 
chief  duty  it  wa.s  to  hold  ( 'ongress  in  check.  The  plan  of  having 
him  selected  by  judicious  persons,  especially  chosen  by  the  peoph- 
for  that  purpose,  se(>me(!  to  meet  both  difTiculties,  and  was  there- 
fore recommended  with  confi(l(>nce.  The  presidential  electors 
have,  however,  turne.l  out  mere  c\7)hers,  and  the  President  is 
practically  chosen  by  the  people  at  large.  The  only  importanc. 
which  the  elaborate  Jiiachinery  provided  in  the  Constitution 
retains,  is  that  it  prevents  a  simple  popular  vote  in  which  the 
majority  of  the  nation  should  prevail,  and  makes  the  issue  of  the 
election  turn  on  the  voting  in  certain  "pivotal"  States.        * 

II.  The  choice  of  the  President,  by  what  is  now  pra  -ally 
a  simultaneous  popular  vote,  not  only  involves  once  ii  >vorv 
four  years  a  tremendous  expenditure  of  energy,  tin  ,  ;  , 
money,  but  induces  a  sort  of  crisis  which,  if  it  happens  ,0 
coinci('e  with  any  passion  powerfully  agitating  the  people,  may 
be  dangerous  to  the  commonwealth. 
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III.  There    is   a    r  :■    .i.^r    fise    result    of    a     presidential 
election  may  he  dou!  '!ui  or  ,ii.p..t,  1  on  the  ground  of  error 

fin.pi"''  T\  ^  '""  "'^'■''  '  '■'''  ''^••'■^^■^'  the  .liffieulty  of 
fiml  ng  an  authority  c  ■  u.x.fen.  to  deal  with  it,  and  likely  to 
l)e  rusted  IS  extreme.  More..er,  the  question  may  not  be 
•settled  until  the  pre-existing  executive  has,  l,v  effluxion  of 
time,  .-eased  to  have  a  right  to  the  ol>ediei,ee  of  the  citizens. 
The  experuMice  ot  the  election  of  187(i  illustrates  these  dangers 
Su.-h  a  risk  of  interregMa  is  incidental  to  all  systems,  monarchic 
')r  repul.hcan,  which  make  the  executive  hea.l  elective,  as  wit- 
ness the  Roman<^(;ermanic  Empire  of  the  Middle  Ages,  ami  the 
1  upacy  liut  It  is  more  s(.rious  where  he  is  elected  by  the  people 
than  where,  as  in  France  or  Switzerland,  he  is  chosen  by  the 
V  liamhers.'  •' 

rV.  The  change  of  the  higher  executive  officers,  and  of  many 
of  the  l(,wer  executive  officers  also,  which  usually-  takes  place 
once  m  four  years,  gives  a  jerk  to  the  machinery,  and  causes 
.1  discontinuity  of  policy,  unless,  of  course,  the  President  has 
served  only  one  term,  and  is  re-elected.     Moreover,  there  is 
generally  a  loss  either  of  responsibility  or  of  efficiency  in  the 
executive  chief  magistrate  during  th(.  last  part  of    Ids  term 
An  outgoing  ]>r(>si,|ent  may  pos.sibly  b,.  a  reckless  President 
becn-ise  he  has  little  t(,  lose  !>'•  misconduct.  litth>  to  hope  from 
good  con.luct.     !{,.  may  therefore  abuse  his  patronage,  or  gratify 
his  whiMis  with  iinpunit>.     Hut  more  often  he  is  a  weak  Presi- 
<l<'nt.-     He  has  little  iiiHuence  with  Congn-ss.  because  his  pat- 
ronage wi  1  soon  come  to  an  end.  little  hold  on  the  people  who 
are  already  sp(>culating  on  the    p<,Iicv  of   his  successor       His 
secretary  of  .stat(>  may  b(>  unabl,>  to  treat  boldlv  with  foreign 
powers,  who  perc.ive  that   he  has  a  diminished  influence  in  the 
N-nate.  and  know  that  th(«  next  sec-ivtary  may  have  cHfTerent 
views. 

The  cpiestion  whether  the  Unit(>d    States,  which   no  doubt 
needed  a  President  in  1789  to  typify  tlu-  then  created  political 

«..l,  also  Pr..sul,.„t  of  tl...  (•onf,.,|..n|tion  (Consfit.  of  IK74.  art.  -..hi.     u'ZL 


Hnt!-!.  .-n!..,.;."^  it  has  !,rrn  pr(,\  i,i,-.i  l 


iM-".|.a.it.v  ,.f  the  Ciovornor.  tlu-  Chi-.f  .Fusti.-,.  shall  art  as  Covcrnor. 
' '""' "     '        *       months  Ix'fore  its 


iiai.  ill  i-as('  of    the  alwcncf  or  dcatli  or 

In  India 


..  ,        ,  '"     ^    wiiiniiiiia    III    lilt'    last    I(" 

'li-^Mohition   usually    r>ivs-nt.s   tlu-   .san..-  alt.-rnat 


I  ')!  a  fi'cljlfncs.s  whii-l 


!i  ri'coils  from  aiiv 


impending 
ions   of   reckless  electioneering 
iiioliieiitous  deeisiou. 
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unity  of  the  nation,  might  not  now  dispense  with  one,  has  never 
been  raised  in  America,  where  the  peoph',  though  dissatisfied 
with  the  method  of  choice,  value  tiie  office  because  it  is  inde- 
pendent of  Congress  and  directly  responsible  to  the  people 
Americans  condemn  any  plan  under  which,  as  once  befell  in 
France,  the  legislature  can  drive  a  President  from  power  and 
itself  proceed  to  choose  a  new  one.' 

V.  The  Vice-President's  office  is  ill-conceived.  His  only 
ordinary  function  is  to  act  as  Chairman  of  the  Senate,  but  aa 
he  does  not  appoint  the  Committees  of  that  House,  and  has  not 
even  a  vote  (except  a  casting  vote  in  it),  this  function  is  of  little 
moment.  If,  however,  the  President  dies,  or  becomes  incapable 
of  acting,  or  is  removed  from  office,  the  Vice-President  succeeds 
to  the  Presidency.  What  is  the  result  ?  The  place  being  in 
itself  unimportant,  the  choice  of  a  candidate  for  it  excites  little 
interest,  and  is  chiefly  used  by  the  party  managers  as  a  means 
of  conciliating  a  section  of  their  party.  It  becomes  what  is 
called  "a  complimentarj'  nomination."  The  man  elected 
Vice-President  is  therefore  rarely  i,  ever,  when  selected,  a  man 
in  the  front  rank.  But  when  the  President  dies  during  his  term 
of  office,  which  has  happened  to  five  out  of  the  twenty  Presi- 
dents, this  possibly  second-class  man  steps  into  a  great  place  for 
which  he  was  never  intended.  Sometimes,  as  in  the  case  of  Mr. 
Arthur,  he  fills  the  place  respectably.  Sometimes,  as  in  that 
of  Andrew  Johnson,  he  throws  the  country  into  confusion. 

He  is  aut  nullus  aut  Ccesar. 

VI.  The  defects  in  the  structure  and  working  of  Congress, 
and  in  its  relations  to  the  executive,  have  been  .so  fully  dwelt 
on  already  that  it  is  enough  to  refer  summarily  to  them.  They 
are  — 

The  discontinuity  of  Congressional  policy. 

The  want  of  adt'nuatc  control  over  officials. 

The  want  of  opportunities  for  the  executive  to  influence  the 

legislature. 
The  want  of  any  authority  charged  to  secure  the  passing  of 

such  legislation  a.s  the  country  needs. 
The  frequency  of  disputes  between  three  co-ordinate  powers, 

the  Presiflent,  the  Senate,  and  the  House. 
The  maintenance  of  a  continuous  policy  is  a  difficulty  in  all 

'  The  quostion  of  rrplarinn  tho  Prcstidcnt  by  a  niiiiiatcriul  cuuncil  is  very 
rarely  discustted  iu  America.     It  tius  been  niuottxl  in  France. 
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In  tho  United  States  it  is  specially  so, 


popular  governments, 
because  — 

The  executive  JH.ad  and  his  ministers  are  necessarily  (unless 

Jea's  ^  '■'  '■"-''"■*^''>  ''h^"g^'l  on^^'  every  four 

One  House  of  Congn'ss  is  changed  every  two  years. 

Weither  House  recognizes  permanent  hwlers 

No  accord  nee,l  exist  Letween  (  ongress  and  the  executive 

European  sense  because  the  party  to  which  the  Executive 
belongs  may  Ik.  m  a  minority  in  one  or  both  Houses  of  Con- 
gres.s,  m  which  case  it  cannot  do  anything  which  requires  fresh 
legislation,  -  may  1h^  in  a  minority  in  the  Senate,  in  which  case 
It  can  take  no  administrative  act  of  importance 

There  ,s  little  true  leadership  in   political   action,   because 
tlie  mo.st  prominent  man  has  no  recognized  party  authoritv 
Congress  was  not  clect.-d  to  support  him.     He  cannot  threaSn' 
disobedient  followers  with  a  dissolution  of  Parliament  like  1 
English  prime  m,n.st<.r.     He  has  not  even  the  French  pre.si- 
Senlte.  d'«««'ving  the  House  with  th,.  consent  of  the 

There  is  often  no  g,>n(Tal  and  continuous  cabinet  poh.y 
ocause  the  cabinet  has  no  authority  over  Cor^ress,  may  pet 
haps  have  no  influence  with  it. 

There  is  no  general  or  continuous  l,.gislative  policy,  because 
the  lcgislatun>,  having  neither  recogniz<.,l  l<.uders,  no^  a  gu  d- 
ing  com,n,tt(.e    act.  through  a  large  number  of  conunittees 
md,>pend<>nt  of  on<>  another,  and  seldom  able-  to  bring  their 
m<.a.sures  to  maturity.     What  c-ontinuity  exists  is  due  to  the 
genera    acceptancr  of  a  few  broad  maxims,  such  as  that  of 
non-,nterv(>nticm  in  the  affairs  of  tlu>  OM  World,  and  to  the 
tact  that  a  large  nation  does  not  fivqucntiy  or  lightly  change 
ts  views  upon  heading  principles.     In  minor  matters  of  legis- 
lation then.  IS  little  .scuttled  policy,  for  th,.  Hou.scs  trifle  with 
questions,  take  them  up  in  one  scission  and  dr.r    them  the 
n<-xt,   seem  ins<.nsible  to  the  duty  of  completing  work  once 
begun,  and  are  too  apt  to  yield  to  the  pressure  which  small 
M'^'tions,  or  .n-rn  influential  individuals  in  thc-ir  constituencies 
exert  upon  them  to  arrest  some-  measure  the  public  interest 
domands.      Ndther  is  there  any  s<.curity  that'^Co  gress  wH 
attend  to  .uch  defects  in  the  administrative  system  of  Z 
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country  lus  may  lurd  a  statute  to  correct  them.  In  lOuropc! 
the  daily  <'XfM'rieuce  of  the  administrative  (lej)artments  dis- 
closi's  faults  or  omissions  in  the  law  which  involv*;  needless 
trouble  to  officials,  needU'ss  cost  to  the  tr.uisury,  needless  in- 
justice to  cla.ss(>s  of  the  p<'ople.  Sometimes  for  their  own 
sakes,  sometimes  from  that  desirv*  to  set;  thiii^s  well  done 
which  is  th»^  lifivbreath  of  a  good  public  servant,  the  p<Tma- 
nent  officials  call  the  attention  of  their  parlitunentary  (^hief, 
the  minister,  to  the  def(>ctive  state;  of  the  law,  and  suiwnit  to 
him  the  ilraft  of  a  bill  to  :unend  it.  Hv  brings  in  this  bill, 
and  if  it  involves  no  matter  of  political  controversy  (whic^h  it 
rarely  does),  he  gets  it  passed.  As  an  American  minist<!r  has 
no  means  (except  by  the  favour  of  a  committee)  of  getting 
anything  Iw.  proposes  attended  to  by  Congress,  it  is  a  mire 
chance  if  such  lunendiug  statutes  as  th(!sc  are  intro(hiced  or 
pass  into  law.  And  it  sometimiw  happens  that  when  he  .set's 
the  need  for  an  improvement  Ik;  cannot  carry  it,  because  selfish 
interests  oppose  it,  and  he  has  not  that  command  of  a  majority 
by  means  of  which  a  European  minister  is  able  to  effect  reforms. 

These  defects  ar>!  all  reducible  to  two.  There  is  an  exces- 
sive friction  in  the  .\merican  .system,  a  wa.ste  of  force  in  the 
strife  of  various  bodies  and  persons  created  to  ch;'ck  and  bal- 
ance one  another.  There  is  a  want  of  o-\(>cutive  unity,  and 
thereforii  a  possibh;  want  of  ex(>cutive  vigour.  Power  is  so 
much  subdividtnl  that  it  is  hard  at  a  given  moment  to  conct^n- 
trate  it  for  prompt  and  effectiv*;  action.  In  fact,  this  happens 
only  when  a  distinct  majority  of  tlu;  people  are  so  clearly  of 
one  mind  that  the  several  co-ordinate  organs  of  government 
obey  this  majority,  uniting  their  efforts  to  serve  its  will. 

VTI.  The  relations  of  the  p<>ople  to  the  h'gislature  are  in 
every  free  country  so  much  th  •  most  refin<>d  and  delicate,  as 
well  as  so  much  the  most  important  part  of  the  whole  scheme 
and  doctrine  of  governm(>nt,  that  we  must  not  expect  to  find 
perf(!ction  anywhere.  Hut  comparing  .\merica  with  CJreat 
Britain  since  18li2,  the  working  of  the  representative  system  in 
America  seems  somewhat  inferior. 

There  are  four  essentials  to  the  excellence  of  a  representa- 
tive system :  — 

That  the  representatives  shall  be  chosen  from  among  the 
best  men  of  the  country,  and,  if  possible,  from  its  natural 
leaders. 
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ThHtth,^  shall  Ih.  sfri..fly  and  palpably  r.spon.ihl.  to  their 
.H mstiturii  s  for  th..,r  sp^.-du-s  and  votes. 

"  pnlM.  of    h..r  const.tu.nts  whid.  tin-y    .ink  nns,-hi<n-- 

Tha    thoy  HHlnulually,  and  tlu-  Chaniber  th.y  fonn.^.^ali 
au-  a  n.H.x  a,-t.on  on  th.-  p.op],.,  /.,,  tluU  whih-  th.v 

tt   n'  T!7''\    ^T  '^"'  '^""'^'•■-   ^'"■>-  -^''-^l   --^-^  Kive 
.  pn.pl..  th.  i,nu.fit  of  the  .xp.ri.n.v  tl.-v  a.-(,uir.  in 

t   e  (    .un  ,..r,  as  wdi  as  of  th.-  superior  kn.nvh.  ge  and 

rai)acity  they  may  l,e  presun.ed  to  posses. 

Americans  hold,  an,l  no  douht  cornrtlv.  that  of  tjies,.  four 

"ZI^Tr"  ""^•^'''^''-  ^"•'  '>''^''  — ^  attain.!;  iit 
(X         ;;"'«^"'^-^'";-"  ^••"  '^ot   <-l'os..n  from  anion,  the  Lest 
nUzvn>.     1  hey  mostly  .h-em  thems..lv.  s  m.r,.  .ieiegat,-      Thev 

(lalU   (lualined  to  do  so.  ' 

i7ed''s!..nl"'  '''■""•'•  '■"'•"''^''  responsibility,  is  n<.t  fullv  r..al- 

ize.i    s,rms   surprising   „,    a  dem.„-rati.-   c.untrv.    and  "ind.ed 

almost    ineonsist.nt    with    ti.at    eoneeption   of  th..  r.,n'  .  ta 

nv  as  a  ,l..l..gate.   whic-li   is  suppos,.,!.   p.Hiaps  ..rroL  u  R 

u   I„.  ehara.leristio  of  d,.nio,.ra<-i,.s.     Still   tli.    fa.-t    i^   th.  •  e" 

tr<  T      T         '"  ^'"  ''^"'  '^^  organiz..,!  |..a.i.  ,■.],]„  in  Con- 

o?7^  I  "  ^""'f^',  ^  m-mher's  r..sponsil.i]ity  tuk.s  the  form 
of  Ins  iH-mg  l,oui..l  to  support  th..  h.a.i.r  ..f  liis  partN-  on  all 

oh  ^^h..n  the  party  has  "gone  into  eau.-u^- and  th.r.-  r,- 
oluHi  upon  Its  course.  Not  having  th..  right  1o  dir..,-t  th.. 
^acl,.  cannot  be  h.-ld  r.-sponsibi..  for  th..  aetion  of  tii.-  rank 

uhi  r  [•  t"^  /•omp.^e.Kv  of  (<ongn.s.  many  of  th..  .,u..stions 
;^hich  chiefly  interest  the  vot..r  ,1.,  not  ..om..  b,.for..  rongr..,ss 
at  al  .  w  that  its  proccnlings  an.  n.,l  folloH-...l  with  ti.at  ejos.. 
and  keen  ttention  which  th.-  -lebat...  an.l  .livisions  of  J-Juro- 
pean  (  hambers  e.xcit..,  an.i  scjin..  may  tiiink  that  a  fourth  .-au.- 
luund  m  the  method  bv  wliiel,  ,...m„);,i..„.<  .-,..  ,.,,....t  .  ,  :.  <• 
(  ongress    are    select.xl.     That    m..th<..l    is    .i..,-rib.:d'in  "latiT 

.J  make  Congressmej,  rm.-lu.iing  S-naf^rsj  be,  and  f.-..!  th.-m- 
.>uve.s  to   be,  the  nomiiuMis  of  tli.-  ,)arty  organization^  rather 
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than  of  tho  citizens,  and  thus  it  has  int»Tp()s<>(l  wlmt  may  for 
soni(>  purptKscs  bo  calKnl  a  sort  of  non-condiictiiiK  nuHlium  bc- 
tw»'(>n  the  ])('opl('  and  their  representatives. 

In  jjeneral  the  reciprocal  action  and  reaction  l)(>tween  tlie 
electors  and  ('onpress,  what  i*  eonnnoidy  caUed  tlie  "touch" 
of  ihi^  people  with  their  agents,  is  not  sutticieutly  clos<',  quick, 
and  delicate.  Representatives  oU}j;ht  to  give  light  and  ieiuling 
to  the  people,  just  as  the  people  give  stimulus  and  monu'ntum 
to  their  represi-ntatives.  This  incicUmtal  merit  of  the  parlia- 
mentary system  is  iunong  its  great«'st  merits.  Hut  in  Ameri(;a  the 
action  of  the  voter  does  not  fully  t('ll  upon  Congress.  He  votes 
for  a  candidate  of  his  own  party,  but  he  does  not  convey  to  that 
candidate  an  impulse  towards  the  carrying  of  particular  meas- 
ures, because  the  candi<late  when  in  Congress  will  b(>  practi- 
cally unable  to  promot<'  those  measures,  unltws  hv.  happens  to 
be  placed  on  the  conunittee  to  which  they  are  referred.  Hence 
the  citizen,  when  he  casts  his  ballot,  can  seldom  feel  that  he 
is  advancing  any  measure  or  policy,  except  the  vagu(!  and 
general  policy  indicated  in  his  party  platform.  He  is  voting 
for  a  i)arty,  but  he  tloes  not  know  what  the  party  will  do,  and 
for  a  man,  but  a  man  whom  chance  may  deprive  of  tho  oppor- 
tunity of  advocating  th*'  measures  Ik;  cares  most  for. 

Conversely.  Congress  ilo(>s  not  guide  and  illuminate  its  con- 
stituents. It  is  amorphous,  and  has  little  initiative.  It  does 
not  focus  the  light  of  the  nation,  does  not  warm  its  imagination, 
does  not  dramatize  principles  in  the  (h-eds  and  characters  of 
men.'  This  happens  because,  in  ordinary  times,  it  lacks  great 
leaders,  and  tho  most  obvious  cause  why  it  'acks  them,  is  its 
disconnection  from  the  executive.  As  it  is  oft(!n  devoid  of 
such  m<Mi.  so  neither  does  the  country  habitually  come  to  it  to 
look  for  them.  In  the  old  days,  neither  Hamilton,  nor  Jeffer- 
son, nor  John  Adams,  in  later  days,  neith(!r  Stantou,  nor  Grant, 
nor  Tilden,  nor  Cleveland,  nor  Roosevelt,  <'ver  sat  in  Congress. 
Lincoln  sat  for  two  years  only,  and  owed  little  of  his  subst^quent 
eminence  to  his  carei^r  there. 


'  As  ati  illustration  of  tho  want  of  the  draiiiatic  clomfnt  in  ConRrcss,  I  may 
nif'ntio:i  tliii?  Hrllifi);"  tlif  l>;il'li;iiiirlit;iry  tli-!i:ttiim  t^tii-iftifs  in  thi-  Aliit-rii-ati  i'ulit'sSfj 
(I'ollcm'.s  for  women  iiicliKicd)  wen-  rocciifly  takiiiK  for  their  nio<li'l  not  either 
House  of  <'onKreM.s  but  thi'  Uritish  House  of  Coninions,  the  sHideiits  oonduetiuK 
their  di'hates  under  tlie  names  of  prominent  tnemlH-rs  of  that  luwi'nilil.v.  They 
said  they  did  this  lieiause  Congress  has  no  Ministry  and  no  headers  of  the  Op- 
position. 
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for  life,  J.us  b..«-u  u  c(,.i.s,,i,.„ou.s  merit  of  the  F,.,l,.ral  svs      . 
as  ro.upun.i  nifh   the  p,„)ular  (.K.-tion  u-  1   s      t     ,,^^         .' 

st.t..t.o„  leaves  the  .uuni.er  unaa^rL^^'^^^Z  Z^Z 
may  appoint  persons  vvl.om  he  knows  to  hv  aetn-if    J  ,  '''"'"^ 
t..ular  politieal  I.ias^  perh.ps  ...n  prep.^^;  ^^     ^^S 
questions  ,n   a  part.eular  sens<..     Thus   he  and   Co  Ins      o 
«"  her  may  ol.tain  su.-h  a  jiulieial  d.-terniination  of  any  e«r 

the  peopl"  ^*"  ""'^'  ^"'^'*''"^^^^  '-^  -  t*"'  disapproval  of 

frin''  ^^'•^''/""^'•J^ing  that  th(>  points  in  which  the  \m  nean 
frame  o  national  government  has  proved  least  suec  ssfu  are 
those  which  are  most  distiiu-tly  artific-ial.  /...  thos    w-  id    are 

ends.       .he  election  of  tlio  President   and   Nice-Pr-sident   hv 

'h>ctors  appointed  ad  hoc  is  suc-h  a  device.     The  fun     o  s  of 

the  judiciary  do  not  belong  to  this  cm.  .orv  •    tl  e     arT  the 

hiTo^v  Tr'^\  "'  ^'""r  '''''  ''-^"'— Vo/ tli;  p'Vi  u 
history  of  the  colomes  and  Stat.'s  ;    all  that  is  novel  in  them 
for  It  can  hardly  be  called  artificial,  is  the  creatioi    of  VZ: 
.'OH-xtensive  with  the  sphere  of  the  national  goverlent      ^ 
All    the   mam    features   of    American    government    mav    be 
deduced  from  two  priiu-iples.     On,,  is  the  sovereignt;  of  the 

'«.•<•  '-llopl.T  [V.  .:,,(,.  ai|.|  \„1..  l]„.„„.  |„  ,1,..  A|.i„.,„li, 

"pm  tt;r.;'';i;.:,,'";ir';;'h"'',"''  ■■'  r'" "-" '■■  ■  ■■■ '"" '<  ■'"■■■<■ 


"uih  a  sfhMiif.  and  it 


rally  siipposiMl  in  Kuropc  to  liavc  l« 


■:-":u^nz!  ;;:;:=:- irrr'.::!:r  •■;;;-"•-•"-  r 


I'aitcd  .States  i«  almost 


Tl 


!.•    (■ 


institiitioii 


i.f  till 


tori.al  (IcvcJopiiH.nt  a.s  tli<-  IviiKlisJ,  ( 


as   truly  thr  niatund  nsiilt  .,f   l„nK  a„.|  gradual   hi 
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people,  which  oxprosscs  itself  in  the  fact  that  the  supreme  law 
—  the  Constitution  —  is  the  direct  utterance  of  their  will,  that 
thpy  alone  can  amend  it,  that  it  prevails  against  every  other 
law,  that  whatever  powers  it  does  not  delegate  an;  deemetl  to 
hv  reserved  to  it,  that  every  ixjwer  in  the  State  draws  its  au- 
thority, whether  directly,  like  the  House  of  Representatives, 
or  in  the  second  degree,  like  tlu^  President  and  the  Senate,  or 
in  the  third  degree,  like  the  Federal  judiciary,  from  the  people, 
and  is  legally  responsible  to  the  i)et)pl<',  and  not  to  any  one  of 
the  other  jwwers. 

The  secontl  principle,  itself  a  consequence  of  this  first  one, 
is  the  distrust  of  the  various  organs  and  agents  of  government. 
The  States  are  carefully  safi-guarded  against  aggression  by  the 
central  government.  So  are  the  incUvidual  citizens.  Each 
organ  of  government,  the  executive,  the  legislature,  the  judi- 
ciary, is  matlt>  a  ji'alous  obsorviT  and  restrainer  ot  the  others. 
Since  the  people,  being  too  num«'rous,  cannot  directly  manage 
their  affairs,  but  must  commit  them  to  agents,  they  have  resolv(Kl 
to  prevent  abuses  by  trusting  each  agent  as  little  as  possible, 
ami  subjecting  him  to  th(!  oversight  of  other  agents,  who  will 
harass  and  check  him  if  he  attempts  to  overstep  liis  instruc- 
tions. 

Some  one  has  said  that  the  American  Government  and  Con- 
stitution are  based  on  tlie  theology  of  Calvin  and  the  philoso- 
phy of  Hobbes.  This  at  least  is  true,  that  there  is  a  hearty 
Puritanism  in  the  view  of  human  nature  which  pervades  the 
instrument  of  1787.  It  is  the  work  of  men  who  believed  in 
original  sin,  and  were  resolved  to  leave  open  for  transgressors 
no  door  which  they  could  possibly  shut.'  C  ompare  this  spirit 
with  the  enthusiastic  optimism  of  the  Frenchmen  of  1789.  It 
is  not  merely  a  difference  of  race  temperaments ;  it  is  a  differ- 
ence of  fundamental  ideas. 

With  the  spirit  of  Puritanism  there  is  blent  a  double  portion 
of  the  spirit  of  legalism.  Not  only  is  there  no  reliance  on 
ethical  forces  to  help  the  government  to  work  :  there  is  an 
elabo"at<'  machinery  of  law  to  preserve  the  equilibrium  of  each 
of  its  organs.  The  aim  of  the  Constitution  seems  to  be  not  so 
nmch  to  attain  great  conuiion  ends  by  securing  a  good  govern- 
ment as  to  avert  the  evils  which  will  flow,  not  merely  from  a 

'  "That  power  r.iiKht  Ix'  abused,"  says  MarHhall  in  his  Life  of  Washington., 
!'waa  deemed  u  coui-lusive  reason  why  it  should  uot  be  conferred." 
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ba.1  gov,.,  nmrnt,  hut  from  uny  sovnrnmmit  strong  mough  7c 
thn,at.n  the  l>n-ox.st,„K  ..ommuniti.-.s  or  th„  individual  riU  .n 
The  spin  of  1776  a.s  it  sp-aks  to  us  from  th.  IM-laration 
of  Ind..p.ndc,nco  and  th..  gioui.ig  periods  of  Patrick  Hrnrv 
was  largdy  a  revolutionary  spirit,  revolutionary  in  its  faithTn 
ahstrart  pnunples,  revolutionary  also  in  its  dVterminatk  n  o 
<-arry  through  a  treme.uious  politi,.a|  change  in  resp  "  1? 
gnevanees  wh,eh  the  , -aim  ju.lgn.ent  of  history  does  not  deem 
mtoleraLle.  and  wh.eh  n.ight  prol.ahly  have  been  redressed  ^ 
less    re,u-hant  methods.     Hut  the  spirit  of  1787  was  an  English 

h,.  hatred  to  tyranny  d(.velop,.d  in  the  rc'volutionary  struggle 
ring,.l  also,  ,y  the  nascent  dislike  to  inecjuality,  hut  n  U  /> 
mam  an  Lnghsh  spmt,  which  ch.sin.l  to  walk  in  the  old  pa  h 
of  precedent,  wlueh  thought  of  government  as  means  of  main! 
tammg  ohLt  and  securing  to  (>very  one  his  rights,  rath.T  than 
as  a  Rreat  Kl(>a  power,  capable  of  guiding  ami  developing  a 
nations  hfe.  And  thus,  though  the  Constitution  of  1789 
r.>prm>nted  a  gnuit  advance  on  the  still  oligarchic  syst,™  of 
contemporary  England,  it  was  yet,  if  we  regard  simply  its 
cgal  provsmns,  the  least  dc-mocratic  of  democracies.  Had 
the  pomts  which  ,t  left  umleterminod,  as  for  instance  the  quaJi- 

Si'rsnirit'hTT^'r'-  r''- *"•■''  '^"'"^  ^^'^'^  '''''^'  '"  ^"  -Ji«to- 
cratK  spmt,  had  the  Legislation  of  Congress  ami  of  the  s,>veral 

States  taken  an  anstocratic  turn,  it  might  have  grown  into  an 
aristocratic  system.  The  democratic  character  which  i  now 
possessc's  is  larg(>ly  the  result  of  subsequent  events,  which 
have  changed  the  conditions  under  which  it  had  to  work,  and 
have  delryered  Its  development  into  the  hands  of  that  passion 
or  equahty  which  has  hecome  a  powerful  factor  in  tho  modern 
world  everywhere. 

He  who  should  desire  to  draw  an  indictment  against  the 
American  scheme  of  government  might  make  it  a  long  one,  and 
imght  for  «;very  count  in  it  cite  high  American  authority  and 
adduce  evide-ice  from  American  history.  Yet  a  Euronean 
reader  would  greatly  err  were  he  to  conclude  that  this  scheme 
ot  government  is  a  failure,  or  is,  indeed,  for  the  purposes  of 
the  country,  mfenor  to  the  political  system  of  anv  of  the  great 
nations  of  the  Old  Worid.  ^ 

All  governments  are  faulty ;  and  an  equally  minute  analysis 
of  the  constitution  of  England,  or  France,  or  Germany  would 
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disclose  miscliicfs  us  serious,  rchitivcly  to  the  problems  with 
which  tliose  states  liiive  to  d  -al,  as  thost;  we  have  note<I  in  the 
American  system.  To  any  one  fiuu'liar  with  the  jirac'tical 
working  of  free  governments  it  is  a  stanc'  np  wonder  that  they 
work  at  all.  The  first  impulse  of  numkind  is  to  follow  and 
ohey  :  servitude  rather  than  freedom  is  their  natural  .state. 
With  free<lom,  wh(>n  it  emerges  among  the  mon;  progressive 
races,  there,  come  dissension  and  faction  ;  an<l  it  takes  many 
centuries  to  form  those  hahits  of  compromise,  that  Ic  ;'  of 
order,  and  tliat  respect  for  publico  opinion  which  make  (h'nux;- 
racy  tolerable.  What  keeps  a  free  government  goiitg  is  th(! 
K(hhI  sen.se  and  patriotism  of  th.^  people,  or  of  the  guiding  ;'!as.s, 
emlMKlied  in  usages  and  traditions  which  it  is  hard  to  d««cribe, 
but  which  find,  in  moments  of  difficulty,  remedies  for  tlui  in- 
«!vitable  faults  of  the  .sy.stem.  Now,  this  good  sense  and  that 
power  of  subordiii^iung  sectional  to  national  inten-sts  which 
we  call  patriotism,  <  xist  in  higher  measun^  in  America  than  in 
any  of  the  great  state's  of  Europe.  And  the  Uniteil  Stat<'s, 
more  than  any  oth(>r  country,  are  governed  by  public  opinion, 
that  is  to  say,  by  th(>  gi'ueral  .s(!ntiment  of  th(»  mass  of  the 
nation,  which  all  the  organs  of  the  national  government  and  of 
the  State  governments  look  to  and  obey.' 

-V  philosopher  from  Jupiter  or  Saturn  who  should  examine 
tlu!  constitution  of  England  or  that  of  America  would  probably 
pronounce  that  such  a  IxMly  of  complicated  devices,  full  of 
opix)rtunities  for  conflict  and  d<^adIock,  could  not  work  at  all. 
Many  of  thost^  who  examined  th(!  American  Constitution  when 
it  was  launched  did  point  to  a  multitude  of  difficulties,  and 
confidently  pretiicted  its  failure.  Still  more  confidently  did 
the  European  («nemies  of  fn>e  govenumnxt  declare  in  the  crisis 
of  the  War  of  Secession  that  "th"  r!>publican  bubble  had  burst." 
Some  of  these  censures  were  well  grounded,  though  tner"  were 
also  def(>:  •  -,  which  had  <'scaped  criticism,  and  were  fir.;t  dis- 
closed by  experience.  But  the  Constitution  has  lived  on  in  spite 
of  all  defi'cts,  and  seems  stronger  now  than  at  any  previous 
epoch. 

Every  constitution,  like  every  man,  has  "the  defects  of  its 
good  qualities."  If  a  nation  desires  perfect  stability  it  must 
put  up  \vith  a  certain  slo\vness  and  cumbrousne.ss  ;  it  must  face 

'  The  nature  of  public  opinion  and  the  way  in  which  it  governs  arc  discussed 
in  Part  IV. 
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tl...  ,.,s.sil,ility  ,.f  a  want  of  ac-tion  uImt,-  arti„n  is  ,.u||,.,l  f„r 
If.  .M,  lu.  otlHT  han.l,  it  .s,...k.s  t..  ol.tai,.  .x.-rutiv..  s,Z|  a,;' 
VKour  l.y  a  .•on.pl.,,.  ..o,u...ntration  c,f  pow.-r,  it  .  us    r  a  Tj 

tuk'»         11...  lilHTty-Ln-iuK  IH'opIo  of  ,.v..ry    .•ountrv  '    sa vs 

find   auKury   of   better  .lavs   for    tJu-mselv..     fV         \     ' 
pn>sp..ritv,     Hut  Ann-ri.-a  I  ..n  i;'nr    ^^  '^n^tlnZ 
I.l-rty  a.s  ,n  tJ...  ..n-.-nant..!  u.ul  ...uluriuK  .s..,.urit^"'     .i  h    'n 
u.  .,Hl...l  t..  pr,.v..ut   lil...rty  .l.-K.-n.-ratinK  into  li    ■».•        n  J  ,o 
estahhsh  a    ....Ih.k  ..f  trust  an.l  r.,,os..  un.l.-r  a     .    .•  i  ;,;    ! 
omn..nt.  whos..  ..x.-.>ll..n.....  so  ohvious  in  its  fn-.    o       is  '    |i 

Mates,  and  for  the  porinan.-n.-..  .,f  tJ...  .■<,uilil.riuu/ain.  ng  t 
vanuus  branches  of  th.-ir  K..v..rnnu.nt.  Th.-v  puvl  i  pr]  e 
wil  uisly    beeause  these  .l.>fe.-ts  ar..  far  l.ss  .larU-.u    t,'  t  c 

H.dy  pohtu-  than  they  woul.l  b.-  in  a  K.irojM-an  .•.na  try  tJu. 
for    n^stanc    the   shorfouangs   of   Coagrlss   as  «is|Ittv. 

euhrur  ^7T,^"-P'--   --try   is  surroun.l...!   W^aZ 
.e^  whu-h  h>g.s  at.on  must   .leal  with,  an.l  ihat   pn.apth- 
But    n  Am..nca.  wh..re  thos.-  r..ii..s  .,f  auulia-vai  privil...,.  ami 
mjust,.-e  that  still  eunib..r  nu,st  parts  .,f  th.-  Ol.l  U  .  ]' .i,h, 
>|.'v..r  ..x.st...l.  or  w.-re  long  ag..  al,..lishe,l.  wln-re  all  th,-    .  n 
<  .t.ons  of  njatenal  pr..sp..rity  .-xist  in  a,apl..  n...asure,  an.l  1 1  • 

evek,pnu>nt  of  nuiterial  resoun-es  ..eupies  n.-ns  a.inds.  wh..!. 
n«ari>  all  .,o(,a|  r.'fonns  l„.  within  th.-  sph.T..  of  State  a.-ti..n 
-in  Anier„;a  th..r..  has  Ken.-rally  b..,..  jess  ,|,.>in.  than  in  Kun^p.: 
f.>r  a  per..nma  stream  of  f...l..ral  le«islati.m.     I'.-opje  have  b.-.' a 

"'  •■;t.'.l  ii  tlangs  «oon  fairly  w.-ll  as  th,,v  an.     l'oliti..al  ph  - 

.>oph.Ts   or  ,,lulanthr.>pists.  ,,en-..ive  a.)t  a  few  i.nprov.-ai.-ats 

«Ju.-h  f...l..ral  statutes  aaght  ..ff....t,  but  the  a.ass  .,f  th.-  aatioa 

.as  aot  greatly  e.»aplain...l.  a.i.l  th.-  wise  s.-e  ( "oagn-ss  so  t,hZ 

d^on.^h"^       ''"""nittmg  misHuevous  .  rro.s  that  th.-y  do  n..t 

U.-plore  the  barrean.-ss  .)f  s..ssion  aft.^r  session 

bvery  Europ(>an  stat.-  has  t.,  f.-ar  aot  o.ily  th."  rivalrv  but 
tlH'  aggr..ss,on  of  its  aeighb.>urs.     l-^en  Hritain,  so  long  saf.- 

'  Addrc-8«  to  th..  South  Carolina  Bar  A.s.s.„.ia.ion,  lJe,...,..U.r  l^W. 
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in  her  insulur  homo,  has  lost  some  of  her  security  by  the  (?rowth 
of  steam  navies,  and  has  in  her  Indian  and  colonial  poases- 
sions  j?iven  ph«dg«>s  to  Fortune  all  over  the  Rlobe.  She,  like 
the  Powers  of  the  European  Continent,  must  maintain  her 
system  of  Rovernment  in  full  efficiency  for  war  as  well  as  for 
peace,  and  cannot  afford  to  let  her  armaments  decline,  her 
finances  become  disorderetl,  the  vigour  of  her  executive  author- 
ity be  impaired,  sources  of  internal  discord  continue;  to  pn-y 
upon  her  vitals.  But  America  lives  in  a  world  of  her  own, 
ipm  mix  pollen,s  opibiiK,  nihil  ituliya  nontri.  Safe  from  attack, 
safe  even  from  menace,  she  hears  from  afar  the  warring  cries 
of  European  races  and  faiths,  as  the  gods  of  Epicurus  listened 
to  the  murmurs  of  the  unhappy  earth  spread  out  beneath 
their  golden  dwellings, 

"S»»junt'ta  a  rebus  nostris  semotaque  longe." 

Had  Canada  or  Mexico  grown  to  be  a  great  power,  had  France 
not  sold  Louisiana,  or  had  England,  rooted  on  the  American 
continent,  become  a  military  despotism,  the  United  Statea 
could  not  indulge  the  easy  optimism  which  makes  them  toler- 
ate the  faults  of  their  government.  As  it  is,  that  whicli  might 
prove  to  a  European  state  a  mortal  disease  is  here  nothing 
worse  than  a  teasiiig  ailment.  Since  the  War  of  Secession 
ended,  no  serious  danger  has  arisen  either  from  within  or  from 
without  to  alarm  transatlantic  statesmen.  Social  convulsions 
from  within,  warlike  as.saults  from  without,  seem  now  as 
unlikely  to  try  the  fabric  of  the  American  Constitution,  as  an 
earthquake  to  rend  the  walls  of  the  Capitol.  This  is  why  the 
Americans  submit,  not  merely  patiently  but  hopefully,  to  the 
defects  of  their  government.  The  ves.sel  may  not  be  any  better 
built,  or  founil,  or  rigged  than  are  those  which  carry  the  for- 
tunes of  the  great  nations  of  Europe.  She  is  certainly  not 
better  navigated.  But  for  the  present  at  least  —  it  may  not 
always  be  .so  —  she  sails  upon  a  summer  sea. 

It  must  never  be  forgotten  that  the  main  object  which  the 
framers  of  the  Constitution  set  before  themselves  has  been 
achieved.  When  Sieyes  was  asked  what  he  had  done  during 
the  Reign  of  Terror,  he  answered,  "T  lived."  The  Constitu- 
tion as  a  whole  has  stood  and  stands  unshaken.  The  scales 
of  power  have  continued  to  hang  fairly  even.  The  President 
lias  not  corrupted  and  enslaved  (Congress :  C'ongress  has  not 
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purulvz.'.!  un.I  ,.ow<mI  the  Pro«i.l,.nt.     Thr  loRislutiv..  ,nav  i.av.. 
...r>...t.nu..  appcarnl  tc  1„.  Raining  on  th/oxor.t  vnin  rt 

...     resn..nt  aga-nst  tlu-  l.gislatun.,  ancl  ^hon  tl^ l^^aZ 
!«   ol.liRcd    to    n'coKnizr    the   fact.     Were  (Jcorirc  \V,.S     1 
t.  return  t.,  cart),  ,.c  nn«ht  1.  as  Knit  iV  3  ,      t"C 

.    u    ,         T  r^"'',  a  moment  thrcatcnci   the   liberties  of 
111     •    '      .  ^".^•''  '"''■''  ""♦  '"•"'^••"  "P  the  Tnion    an.l 

the  Inion  has  not  ahsorlx^d  the  States.     N ,  wmule    t  at  Th 
Amencan.sare  pru.ul  of  an  instrument  uml.T  v  h    h    his t 
result  has  h,H>n  attained,  which  ha.s  passed  ..nsc-IlH     i.n,   ' 
the  furnace  o    civil  war,  whi.-h  has  been  found   -a       |e    f  "^ 
bracnR  a  Knly  of  commonwealths  more  than  thm     imes  a^ 
numerous   and  ^nth  thiHy-fold  the  population  of    L    "hk  n" 
States,  which  has  cultivated  the  political  intelligence-        th 
masses  to  a  point  reache<l  in  no  other  countrv   whi^   f. .!  f 
tered  and  been  found  con.patible  with  aC^measure  oTl.;:^ 
-I  -government  than  has  existe.1  elsewhere.*"  No    t^^it  tl^  leas 

I  ii_a>f<    -eein>  like  \    to  be  <>ntert'»  ni«l       \.>,i  *i  •  7 

;,      r  .    ,         ■  « "It  named.     And  this  reverenco  i< 

t-  *  <^-  ..I  t^^  most  wholesome  and  hopeful  elem«  LTn  the 

charts,-   ,1  ti-     American  people.  t^itmeni^  in  the 
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THE  FEDERAL  SYSTEM 

Having  examined  the  several  branches  of  the  National  gov- 
emment  ami  the  manner  in  which  they  work  together  we  may 
nT  proceed  to  examine  the  American  Commonwealth  as  a 
Federation  of  States.  The  present  chapter  is  intend^  to  sta^e 
concisely  the  main  features  which  ^f  "B^J^h  Jhe  Feder^ 
system,  and  from  which  it  derives  its  peculiar  character.  Three 
other  chapters  will  describe  its  practical  working,  and  sum- 
marize the  criticisms  that  may  be  passed  upon  't- 

The  contests  in  the  Convention  of  1787  over  the  framing  of 
the  Constitution,  and  in  the  country  over  its  adoption,  turned 
ui^n  two  points  :  the  extent  to  which  the  several  States  should 
irrecognized  as  independent  and  separate  factors  in  the  con- 
struction of  the  National  government,  and  the  quantity  and 
nature  of  the  powers  which  should  lie  v^ithdrawn  from  the 
sLtes  to  be  vestc^d  in  that  government.     It  has  been  we  1  re- 
marked that  "the  first  of  these,  the  definition  of  the  structural 
Twors,  gave  more  trouble  at  the  time  than  the  second,  because 
Z  lin;  of  partition  between  the  powers  of  the  States  and  the 
Federal  govermnent  had  been  alrea,ly  fixed  by  the  whole  expe- 
rieiuo  of  the  <.ountry."      But  since  1791  then>  has  been  prac- 
ti,-allv  no  dispute  as  to  the  former  point,  and  little  a.  to  the 
nmric'tV  of    he  provisions  which  define  the  latter.     On  the 
„7r  ,vLi.>n  of   these   provisions   there   has,   J-^-ver,   been 
(Midl.'ss  d(>bate.  s„me  dei'ming  the  Constitution  to  have  taken 
more  from  the  States,  some  less  ;    while  still  warmer  contro- 
Tr^es   have  raged   as  to   the  "-tters  which  the  mstrumen 
does  not  expressly   deal  with,   and  particulariy  whe  her  tin, 
sLes    etain  their'^.overeignty,  and  with  it  the  right  of  nullify- 
ing or  refusing  to  be  bound  by  certain  acts  of  the  nationa  gov- 
ernment, and  in  the  last  resort  of  withdrawing  from  the  Uaion^ 
As  these  latter  questions  (nullification  and  secession    have  now 
been  settled  bv  the  CnW  War,  we  may  say  that  in  the  America 
of  to-day  there  exists  a  general  agreement  — 
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That  every  State  on  entering  the  Union  finally  renounced  its 
sovereignty,  and  is  now  for  ever  subject  to  the  t  ederal  authority 
as  defined  by  the  Constitution. 

That  the  functions  of  the  States  as  facto's  of  the  national 
government  are  satisfactory,  i.e.  sufficiently  secure  its  strength 
and   the  dignity  of  these  comnramities. 

That  the  delimitation  of  powers  between  the  national  gov- 
ernment and  the  States,  contained  in  the  Constitution,  is  con- 
venient, and  nee<ls  no  fundamental  alteration.' 

The  ground  which  we  have  to  tread  during  the  remainder  of 
this  diapter  is  therefore  no  longer  controversial  ground,  but 
that  of  welU^stablished  law  and  practice. 

I.  The  distribution  of  powers  between  the  National  and  the 
State  governments  is  effected  in  two  ways  —  Positively,  by  con- 
ferring certain  powers  on  the  National  government ;  Negatively, 
by  imposing  certain  restrictions  on  the  States.  It  would  have 
been  superfluous  to  confer  any  powers  on  the  States,  because 
they  retain  all  powers  not  actually  taken  from  them.  A  lawyer 
may  think  that  it  was  equally  unnecessary  and,  so  to  speak, 
inartistic,  to  lay  any  prohibitions  on  tlie  National  govermnent, 
because  it  could  ex  liypothc.n  exercise  no  powers  not  expressly 
granted.  How(V(>r,  th(>  anxiety  of  the  States  to  fetter  the 
master  they  were  giving  themselves  caused  the  introduction 
of  provisions  (jualifying  the  grant  of  express  powers,  and  inter- 
dicting the  National  government  from  various  kinds  of  action 
on  which  it  might  oth(>rwise  have  been  tempted  to  enter.- 
The  matter  is  further  complicated  by  the  fact  that  the  grant 
of  power  to  the  National  government  is  not  in  all  cases  an 
exclusive  grant :    i.e.  there  are  matters  which  both,  or  either, 

I  The  view  thiit  (ho  [Hiwir  of  ("DtiBri-ss  to  lp(jislat('  niiRht  usefully  he  bo 
cxtondrd,  liy  (■oiistitutioiiiil  iiiiK'ndiiifiit.s.  as  to  includo  such  a  .subjcM't  as 
iiiarri;iK("  and  divr)rco,  cr  to  jrivc  it  croatiT  control  over  the  aRcnoics  of  truiis- 
porti'tion.  is  of  course  coni|)atil>le  with  ati  ac<iuiescence  in  the  general  scheme 
of  delimitation  of  iK)wcrs.  .      x^  j 

-JudKc  ('ool<\v  olwerves  to  nic.  "  Tlii'  prohibitions  imposed  by  the  Federal 
Constitution  on  the  exercise  of  power  liy  tlie  Rcneral  jjovernment  were  not,  for 
the  most  part,  to  prevent  its  encroachinK  on  the  powers  left  with  the  States, 
but  to  preclude  tyrannical  exercise  of  powers  which  were  unquestionably  Riven 
l„  t},p  Kcrli-nd  Kovernnicjit.  Thus.  Conaress  wns  forbidden  to  pa.ss  any  bill  of 
attainder  ;  this  was  to  prevent  its  dealinR  with  Federal  offences  by  leeislative 
conviction  an<l  sentence.  It  was  forbidden  to  pa.ss  ex  post  facto  laws,  and  this 
imdoubtedly  is  a  limitation  ut>on  power  uranted  :  for  with  the  same  complete 
power  in  respect  to  offences  aRainst  the  neneral  Kovernnient  which  a  sover- 
eignty pos.ses.ses,  it  might  have  passed  such  laws  if  not  prohibited." 
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the  States  and  the  National  government  may  deal  with.  ''The 
mere  grant  of  a  power  to  Congress  does  not  of  itself,  in  most 
cases,  imply  a  prohibition  upon  the  States  to  exercise  the  like 
power.  ...  It  is  not  the  mere  existence  of  the  National  power, 
but  its  exercise,  which  is  incompatible  with  the  exercise  of 
the  same  power  by  the  States." '  Thus  we  ma^  distinguish 
the  following  classes  of  governmental  powers :  — 

Powers  vested  in  the  National  government  alone. 

Powers  vested  in  the  States  alone. 

Powers  exercisable  by  either  the  National  government  or  the 
States. 

Powers  forbidden  to  the  National  government. 

Powers  forbidden  to  the  State  governments. 

It  might  be  thought  that  the  two  latter  classes  are  super- 
fluous, because  whatever  is  forbidden  to  the  National  govern- 
ment must  be  permitted  to  the  States,  and  conversely,  whatever 
is  forbidden  to  the  States  must  be  permitted  to  the  National 
government.  But  this  is  not  so.  For  instance.  Congress  can 
grant  no  title  of  nobility  (Art.  i.  §  9).  But  neither  can  a  State 
do  so  (Art.  i.  §  10).  The  National  government  cannot  take 
private  property  for  public  use  without  just  compen.sation 
(Amendment  v.).  Apparently  neither  can  any  State  do  so 
(Amendment  xiv.  as  interpreted  in  several  cases).  So  no 
State  can  pass  any  law  impairing  the  obligation  of  a  contract 
(Art.  i.  §  10).  But  the  National  government,  although  not 
subject  to  a,  similar  direct  prohil)ition,  has  received  no  general 
power  to  legislate  as  regards  ordinary  contracts,  and  might 
therefore  in  some  cases  find  itself  equally  unable  to  pass  a  law 
which  a  Stato  legislature,  though  for  a  different  reason,  could 
not  pass.2  So  no  State  can  pass  any  ex  post  facto  law.  Neither 
can  Congress. 

What  the  Constitution  has  done  is  not  to  cut  in  half  the  to- 
tality of  governmental  functions  and  powers,  giving  part  to  the 
national  government  and  leaving  all  the  rest  to  the  States,  but 
to  divide  up  this  totality  of  authority  into  a  number  of  parts 
which  do  not  exhaust  the  whole,  but  leave  a  residuum  of  powers 
neither  granted  to  the  Union  nor  continued  to  the  States  but 
reserved    to   the    people,    who,    however,    can    put   them   in 

'  Coolcy,  Principles,  p.  35  ;    rf.  Slurgrn  v.  Crotmimhield.  4  Wheat.  122. 

'  Of  course  Connrpss  can  loinslatc  roRarding  some  contracts,  and  can  impair 
their  ohliitation.  It  has  power  to  repfnlatn  commerce,  it  can  pass  bankrupt 
laws,  it  can  make  paper  money  legal  tender. 
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force  only  by  the  difficult  process  of  amending  the  Constitu- 
ti(m.  In  other  words,  there  are  things  in  America  which  there 
exists  no  organized  and  permanent  authority  capable  of  legally 
doing,  not  a  State,  because  it  is  expressly  forbidden,  not  the 
national  government,  because  it  either  has  not  received  the 
competence  or  has  been  expressly  forbidden.  Suppose,  for  in- 
stance, that  there  should  arise  a  wish  to  pass  for  California 
such  a  measure  as  the  Irish  Land  Act  passed  by  the  British 
Parliament  in  1881.  Neither  the  State  legislature  of  Califor- 
nia, nor  the  people  of  California  assembled  in  a  constitutional 
convention,  could  pass  such  a  measure,  because  it  would  violate 
the  obligation  of  contracts,  and  thereby  transgress  Art.  i.  §  10 
of  the  Federal  Constitution.  Wliether  the  P'ederal  Congress 
could  pass  such  a  measure  is  at  least  extremely  loubtful,  be- 
cause the  Constitution,  though  it  has  imposed  no  prohibition 
such  as  that  which  restricts  a  State,  does  not  seem  to  have  con- 
ferred on  Congress  the  right  of  legislating  on  such  a  matter  at 
all.'  If,  therefore,  an  absolute  and  over\\helming  necessity  for 
the  enactment  of  such  a  measure  should  arise,  the  safer  if  not 
the  only  course  would  be  to  amend  the  Federal  Constitution, 
either  by  striking  out  the  prohibition  on  the  States  or  by  con- 
ferring the  requisite  power  on  Congress,  a  process  which  would 
probably  occupy  more  than  a  year,  and  which  requires  the  con- 
currence of  two-thirds  of  both  Houses  of  Congress  and  of  three- 
fourths  of  the  States. 

II.  The  powers  vested  in  the  National  government  alone  are 
such  as  relate  to  the  conduct  of  the  foreign  relations  of  the 
country  and  to  such  common  national  purposes  as  the  army  and 
navy,  interstate  commerce,  currency,  weights  and  measures,  and 
the  post-office,  wth  provisions  for  the  management  of  the 
machinery,  legislative,  executive,  and  judicial,  charged  with 
these  purposes.- 

The  powers  which  remain  vested  in  the  States  alone  are  all 
the  other  ordinary  powers  of  internal  government,  such  as 
legislation  on  private  law,  civil  and  criminal,  the  maintenance 

'  It  may  of  courw  Im'  suKKcstinl  that  in  case  o(  urgpnt  public  npopssity,  such 
as  the  ,.Kist.-n<-<'  of  w;ir  or  insurrr-ftini!,  CoiiKriss  miRht  rxtinRuish  (i.l)t.s  .-iti.er 
gpiicrally  or  in  a  particular  district.  \o  such  IcKislativp  power  seems,  how- 
ever, to  have  l>oen  exerted  or  declared  by  the  courts  to  exist,  unless  the  prin- 
ciples of  the  last  Legal  Tender  decision  can  l)e  thought  to  reach  so  far. 

-Sec  .\rt.  i.  $  S,  Art.  ii.  §  2,  .\rt.  iii.  §  2.  .\rt.  iv.  {{  3  and  4  ;  Amendmenta 
xiii.  xiv.  XV.  of  the  (.'onstitution. 
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of  law  and  order,  the  creation  of  local  institutions,  the  pro- 
vision for  e<lucation  and  the  relief  of  the  poor,  together  with 
taxation  for  the  alwve  purposes. 

III.  The  powers  which  are  exercisable  concurrently  by  the 
National  government  and  by  the  States  are  — 

Powers  of  legislation  on  some  specified  subjects,  such  as 
bankruptcy  and  certain  commercial  matten.  (p.</.  pilot  laws  and 
harbour  regulations),  but  so  that  State?  legislation  shall  take 
effect  only  in  the  absence  of  Federal  legislation. 

Powers  of  taxation,  tlirect  or  indirect,  but  so  that  neither 
Congress  nor  a  State  shall  tax  exports  from  any  State,  and 
so  that  neither  any  State  shall,  except  with  the  consent  of 
Congress,  tax  any  corporation  or  other  agency  created  for 
Federal  purposes  or  any  act  done  under  Federal  authority, 
nor  the  National  government  tax  any  State  or  its  agencies  or 
property.* 

Judicial  powers  in  certain  classes  of  ca-ses  where  Congress 
might  have  legislated,  but  has  not,  or  where  a  party  to  a  suit 
has  a  choice  to  proceetl  either  in  a  Federal  or  a  State  court. 

Powers  of  determining  matters  relating  to  the  election  of 
representatives  and  senators  (but  if  Congress  determines,  the 
State  law  gives  way). 

IV.  The  prohibitions  imposed  on  the  National  government 
are  set  forth  in  Art.  i.  §  9,  and  in  the  first  ten  amendments. 
The  most  imjwrtant  are  — 

Writ  of  habeas  corpus  may  not  be  suspended,  nor  bill  of 
attainder  or  ex  post  facto  law  passtnl."^ 

No  commercial  preference  sliall  be  given  to  one  State  over 
another. 

No  title  of  nobiUty  shall  be  granted. 

No  law  shall  be  passed  establishing  or  prohiljiting  any  reli- 
gion, or  abridging  the  freedom  of  speech  or  of  the  press,  or  of 
public  meeting  or  of  bearing  arms. 

No  religious  test  shall  be  requinnl  as  a  qualification  for  any 
office  under  the  United  States. 

No  person  shall  be  tried  for  a  capital  or  otherwse  infamous 
crime  unless  on  the  presentment  of  a  grand  jury,  or  be  sub- 

»  Federal  direct  taxes  must  be  i-;.jK)8ed  acconliiiK  t<i  the  ijopulatioii  of  the 
States,  and  indireet  taxes  he  made  uniform  throughout  the  United  States.  But 
see  now  Amendment  XVI  to  the  Constitution. 

«  Similar  limitations  occur  in  some  recent  Kuropeun  Conntitiltions. 

The  term  ex  pout  facto  law  is  deemed  to  refer  to  criminal  laws  only. 


CHAP.    XXVII 


THK  FKDKRAL  SYSTEM 


317 


joctcHl  to  a  m'vxmd  trial  for  the  same  offence,  or  be  compelled 
to  Iw  a  witness  against  himself,  or  he  tried  otherwise  than  by 
a  jury  of  his  State  and  district. 

No  conmion  law  action  shall  be  decided  except  by  a  jury 
where  the  value  in  dispute  exceeds  $20,  and  no  fact  deter- 
mined by  a  jury  shall  be  nM'xuTnined  otherwise  than  by  the 
rules  of  the  common  law.' 

V.  The  prohibitions  imjM)sed  on  the  States  are  contained 
in  Art.  i.  §  10,  and  in  the  three  latest  amendments.  They  are 
intended  to  s<»cure  the  National  government  against  attempts 
by  the  States  to  trespass  on  its  domain,  and  to  protect  individ- 
uals aj^.iinst  oppressive  legislation. 

No  State  shall  —  Make  any  treaty  or  alliance  :  coin  money  : 
make  anything  l)ut  gold  and  silver  coin  a  legal  tender:  pass 
any  bill  of  attainder,  ex  post  fndo  law,  or  law  impairing  the 
obligation  of  contracts  :  grant  any  titles  of  nobility. 

No  State  shall  without  the  consent  of  Congress  —  Lay 
duties  on  exports  or  imports  (the  produce  of  such,  if  laid,  going 
to  the  national  treasury)  :  keep  troops  or  ships  of  war  in  peace 
time  :  enter  into  au  agreem(>nt  with  another  State  or  with 
any  foreign  power  :  engage  in  war,  unless  actually  invaded  or  in 
imminent  danger. 

Every  State  must  —  fJive  credit  to  the  records  and  judicial 
proceedings  of  every  other  Stat(> :  extend  the  privileges  and 
immunities  of  citizens  to  the  citizens  of  other  States :  deliver 
up  fugitives  from  justice  to  the  State  entitled  to  claim  them. 

No  Stat{>  shall  have  any  l)ut  a  republican  form  of  govern- 
ment. 

No  State  shall  —  Maintain  slavery :  al>ridge  the  privileges 
of  any  citizen  of  the  United  States,  or  deny  to  him  the  right 
of  voting,  in  rc'spect  of  race,  colour,  or  previous  .servitude :  de- 
prive any  person  of  life,  lif)erty,  or  property  without  due  process 
of  law  :  deny  to  any  person  the  equal  protection  of  the  laws. 

Note  that  this  list  contains  no  prohibition  to  a  State  to  do 
any  of  the  following  things :  —  Establish  a  particular  form  of 
religion  :  endow  a  particular  form  of  religion,  c  'ducational  or 
charitable  establishments  connected  therewith  :  abolish  trial 
i)y  jury  in  criminal  or  civil  cases  :  suppress  the  freedom  of 
speaking,  writing,  and  meeting  (provided  that  this  be  done 

'  Chiofly  intondod  to  prevent  the  tncthods  f)f  courts  of  <f|uity  from  being 
applied  in  the  Federal  courts  as  against  the  findings  of  a  jury. 
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equally  as  iM'twceti  different  elasses  of  citizens,  and  provided 
also  that  it  l)e  not  done  to  such  an  extent  as  to  amount  to  a 
deprivation  of  liberty  without  due  proci'ss  of  law)  :  limit  the 
electoral  fran'  to  any  extent :  extend  the  electoral  franchise 
to  women,  minors,  aliens. 

These  omissions  are  significant.  They  show  that  the  framers 
of  the  Constitution  had  no  wish  to  produce  uniformity  among 
the  States  in  government  or  institutions,  and  little  care  to  pro- 
tect the  citizens  against  abuses  of  State  power.'  They  were 
content  to  trust  for  this  to  the  provisions  of  the  State  consti- 
tutions. Their  chief  aim  was  to  secure  the  National  govern- 
ment against  encroachments  on  the  part  of  the  States,  and  to 
prevent  causes  of  quarrel  both  between  the  central  and  State 
authorities  and  between  the  several  States.  The  result  has, 
on  the  whole,  justified  their  action.  So  far  from  abusing  their 
power  of  making  themselves  unlike  one  another,  the  States 
have  tended  to  l)e  too  uniform,  and  had,  till  near  the  end  of 
last  century,  made  comparatively  few  experimental  changes  in 
their  institutions. 

VI.  The  powers  vested  in  each  Statt?  are  all  of  them  original 
and  inherent  powers,  which  belonged  to  the  State  before  it 
entered  the  Union.  Hence  they  are  prima  facie  unlimited,  and 
if  a  question  arises  as  to  any  particular  power,  it  i.s  presumed 
to  be  enjoyed  by  the  State,  unless  it  can  be  shown  to  have  been 
taken  away  by  the  Federal  Constitution ;  or,  in  other  words,  a 
State  is  not  deemed  to  be  subject  to  any  restriction  which  the 
(Constitution  has  not  distinctly  imposed. 

The  powers  granted  to  the  National  government  are  dele- 
gated powers,  enumerated  in  and  defined  by  the  instrument 
which  has  created  the  Union.  Hence  the  rule  that  when  a 
question  arises  whether  the  National  government  possesses  a 
particular  power,  proof  must  be  given  that  the  power  was  posi- 
tively granted.  If  not  grantee!,  it  is  not  possessed,  because 
the  Union  is  an  artificial  creation,  whose  government  can  have 
nothing  but  what  the  people  have  by  the  Constitution  conferred. 
The  presumption  is  therefore  against  the  National  govern- 
ment in  such  a  case,  just  as  it  is  for  the  State  in  a  like  ca.se.^ 

'  The  fourteenth  and  fifteenth  amendments  are  in  this  respect  a  novelty. 
The  only  restrictions  of  this  kind  yO  Ix-  found  in  the  instrument  of  1789  are 
those  relating  to  contracts  and  cr  poKt  facto  laws. 

'  ConRres.^  must  not  attempt  to  interfere  with  the  so-called  "  police  power  " 
of  the  States  within  their  own  limits.     So  when  a  statute  of  Congress  had 
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VII.  The  authority  of  the   National  government   over  th^ 
citizens  of  every  State  is  dirc-t  and  inunediate,   not  exerted 

t  ^of  t.  <:T'  "'•«^»'='«t*""-  "»'»  ""t  n.c,uirin«  the  co-orM-ra- 
tion  of  tlie  Mate  government.     For  most  purfK^ses  tfie  National 

fu^JT^Sl  ^'"^''1  '''"  '^^"^^'^  =  ""''  't  treats  the  citizens  of 
different  states  as  hemg  simply  its  own  citizens,  ef,„ailv  l,ound 
by  Its  laws.  The  Federal  courts,  revenue  officers  ami  jZ- 
office  draw  no  help  from  any  State  officials,  hut  .lejK'nd  directly 
on  Washington.  Hence,  too,  of  course,  there  is  n.)  local  h^^H- 
government  m  Federal  matt(Ts.     No  Fed.>ral  official  iselc-ted 

a'stt  s:^:' "'  '"^  '"^•^'  ^"'^-  ^-'  '^-"— t  -i--'y 

(^n  the  other  hand,  the  State  in  no  wise  .lepen<ls  on  the 
National  government  for  its  organization  or  its  effective  work- 
mg.  It  IS  the  creation  of  its  own  inhabitants.  Thev  have 
given  It  Its  coastitution.  They  administer  its  government  It 
goes  on  Its  own  way,  touching  the  National  government  at'  but 
few  pomts.  That  the  two  should  touch  at  the  f,.west  possible 
points  was  the  intent  of  those  who  framed  the  Federal  f  "onsti- 
tu  ion,  for  tfiey  saw  that  the  less  contact,  the  less  dang.-r  of 
collision.  Their  aim  wa.s  to  keep  the  two  mechuiiisms  a.s  dis- 
!l"  *M?  K-"'/'^^"''''"^  "f  each  other  as  was  compatible  with 
he  still  higher  need  of  sulx^nlinating,  for  national  purposes, 
the  State  to  the  Central  government. 

AT  Y"^"  }^  '"^  ^  further  consequer-ce  of  this  principle  that  the 
National  governm.'nt  ha.s  but  little  to  do  with  tlie  States  as 
Mates.  Its  relations  are  with  their  citizens,  who  arc  also  its 
citizens  rather  than  with  tli..m  as  ruling  commonwealths.  In 
the  follownng  pomts,  however,  the  Constitution  does  require 
certain  services  of  the  States  :  — 

It  requires  each  State  government  to  direct  tfie  choice  of 
and  accredit  to  the  seat  of  the  National  government  tw.i 
senators,  and  so  many  representatives  as  th(^  State  is  entitle<J 
to  send. 

It  requires  similarly  that  presidential  electors  U^  chosen 
meet,  and  vote  in  the  States,  and  that  their  votes  U-  tran- 
nutted  to  the  national  capital. 

.na.l,.  it  puni..hal,k.  to  «-ll  n.-rtair.  illurninatia^  fluids  infla,„,uabl,.  at  !.•«.  than 

ntlun  a  .Staf.  but  o.Jy  in  th..  Dintri-t  ..(  foluml.ia  and  th.  T-rnton,-.    and  u 
Tw^  '4,7'**^  "'"^•""  ■'  "'  '"-'^"'■^  *■-  'l.»,.W«i  U'nU.4  Stat.,  s    L.wJ 
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It  requires  each  State  to  organize  and  arm  its  militia,  which, 
when  duly  summoned  for  active  service,  are  placed  under  the 
command  of  the  President. 

It  requires  each  State  to  maintain  a  republican  form  of 
government.  (Conversely,  a  State  may  require  the  National 
government  to  protect  it  against  invasion  or  domestic  violence.) 

Note  in  particular  that  the  National  government  does  not 
HA  in  some  other  '"l    ations  — 

Call  upon  the  States,  as  commonwealths,  to  contribute  funds 

to  its  supiKirt : 

Issue  (save  in  so  far  as  may  1h^  newled  in  order  to  secure  a 
repul>lican  form  of  government)  administrative  orders  to  the 
States,  directing  their  authorities  to  carry  out  its  laws  or  com- 
mands : 

Reciuire  the  States  to  submit  their  laws  to  it,  and  veto  such 
as  it  ilisapproves.  . 

The  first  two  things  it  is  not  necessary  for  the  National 
government  to  do,  because  it  levies  its  taxes  directly  by  its 
own  collectors,  and  enforces  its  laws,  commands,  and  judicial 
decrees  by  the  hands  of  its  own  servants.  The  last  can  be 
disjM'nsed  with  U'cause  the  State  laws  are  ipso  jure  invalid,  if 
they  conflict  with  the  Constitution  or  any  treaty  or  law  duly 
made  under  it  (Art.  vi.  §  2),  while  if  they  do  not  so  conflict 
hey  are  valid,  any  act  of  the  National  government  notwith- 
standing. 

Neithei'  dix's  the  National  government  allow  its  structure  to 
be  dependent  on  the  action  of  the  States.  "To  make  it  impos- 
sii)le  for  a  State  or  group  of  States  to  jeopard  by  inaction  or 
hostile  action  the  existence  of  the  central  government,"  was 
a  prime  object  with  the  men  of  17S7,  and  has  greatly  contributed 
to  the  solidity  of  the  fabric  they  reared.  The  de  facto  secession 
of  eleven  States  in  186001  iiiterfen-d  with  the  regular  legal 
conduct  neither  of  the  presitlential  election  of  1804  nor  of  the 
ongressional  elections  from  ISHl  to  ISOo.  Those  States  were 
not  represented  in  Congress ;  but  Congress  it.self  went  on 
diminished  in  numbers  yet  with  its  full  legal  powers,  as  the 
Hliti.■^ll  Parliaiiu-nt  would  go  on  thougli  all  the  {M>ers  and  repre- 
sentatives from  Scotland  might  In-  absent. 

IX.  .\  State  is,  within  its  proper  splu're,  ju-st  as  legally 
supreme,  just  as  well  entitled  to  give  efl'ect  to  its  own  will.  a> 
is  the  National  government  within  its  sphere  ;  and  for  the  .same 
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reason.     All  authority  flows  from  the   jjeople.      The    ,>eoDle 
have  Riven  part  of  their  supreme  authoritv  to  the  XationaJ 
part  to  the  .state  governments.     Both  hold  by  a  ilk.-  titl.-,  an.j 
therefore  the  National  Rovernment,  although  sujxrior  wh.Tever 
there  is  a  eoncurrenee  of  powers,  ha.s  no  more  riglit  to  tr.-s- 
pa.ssu,)onthe(lomainofa  State  than  a. State  has  uponthe  domain 
of  Fe<leral  action.     That  the   course  which  a  State  is  following 
is  pernicious,  that  its  motives  are  bad  and  its  sentiments  dis- 
Joyal  to  the  I  nion,  makes  no  difference  until  or  unless  it  infringes 
on  the  sphere  of  Fnleral  authority.     It  may  be  thought  that 
however  distinctly  this  may  have  bc-n  laid  down  as  a  matter 
of  theoo-.  m  practice  the  State  will  not  obtain  the  same  justice 
a.s  the  National  government,  because  the  court  which  d.^.-ide« 
points  of  law  m  dispute  betwet^n  the  two  is  in  the  last  resort  a 
Federal  court,  and  therefore  bias.sed  in  fa%-our  of  the  Federal 
government.     In  fact,  however,  little  or  no  unfairness  ha«  arisen 
from  this  cause.'     The  Supreme  court  may.  as  happened  for 
twenty  years  l>efore  the  War  of  Secession,  be  chieflv  composed  of 
.states  Rights  men.     In  any  cast^  the  court  cannot  strav  far  from 
the  path  which  previous  decisions  ha\-e  marked  out 

X.    There  are  several  remarkable  omissions  in  ti.e  constitu- 
tion of  the  American  federation. 

One  is  that  there  is  no  grant  of  power  to  Ih.^  National  gov- 
ernment to  co(Tce  a  recalcitrant  or  rebellious  State      Another 
IS  that  nothing  is  said  a-  to  tlie  right  of  sece.ssion.     Anv  one 
can  understand  why  this  right  shoul.i  not  have  been  granted 
But  neither  is  it  mention  -d  to  be  negatived. 

The  Coastitution  wa<  an  instrument  ,A  eompromises  •  and 
these  were  questions  which  it  woul.l  h-^v,-  bee,,  unwise  to  raise 
there  is  no  abstract  or  theoretic  declaration  regarding  the 
nature  of  the  federation  an.j  its  government,  nothing  a-  to  the 
11  timate  supremacy  of  the  central  authoritv  outside  the  partic- 
ular sphere  allotted  to  it,  notiiing  as  t..  th..  MM.alled  ,so\ereign 
ng  its  of  the  States.  As  if  with  a  preM-ien<-e  of  tlie  dangers  to 
f..llow.  the  wis(-  men  of  17S7  resolved  to  give  no  ojiening  for 

'  "  \\  imtt'vcr  flurliiiitidti.;  •■.u>    I,..  - :..  .i      i  :  ..    .        r 

!   d'.lT."    "l  "'  "r    """"""^  ^•■''^"^'^''   '"-  "!«">>  Md  with  a  «t.-ud>    a..d   ev..n 
lu   d  th-  haau...  I..tw„.n  Stat-  ar.d  1  -d-ral  ...w.-r,  and  w.   tru.t    that  ^u-l,  „mv 

lu.'  "To  '^  t     Tt:' "' r'f '"" '"  "'"•  '''"'■'■' ""  '"■'»■•  - "  -'-"  »-- 

•ladgiafut  of  th.-  supni.,,-  court  in  7/.,  .Slauuht..  Hva^t  r'a^e^,  10  Wall.  81'. 
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abstract  inquiry  and  metaphysical  (iiaifctic'  But  in  vain. 
The  human  mind  is  not  to  i)e  so  restrained.  If  the  New  Tes- 
tament had  consisted  of  no  other  writings  than  the  (Jospei  of 
St.  Matthew  and  the  Epistle  of  St.  Jaines„  there  would  have 
been  scarcely  the  less  a  crop  of  speculative  theology.  The 
drily  legal  and  practical  character  of  the  Constitution  did  not 
prevent  the  growth  of  a  mjws  of  subtle  and,  so  to  sjwak,  8ch(>- 
histic  njetaphvsics  regarding  the  nature  of  the  govermnent  it 
cn-ated.  The  inextricable  knots  which  American  lawyers  and 
publicists  went  on  tving,  down  till  1801,  were  cut  by  the  swonl 
of  the  North  in  the  Civil  War,  and  nml  concern  us  no  longer. 
It  is  now  admitted  that  the  Union  is  not  a  mere  compact  be- 
tween commonwealths,  dissoluble  at  pleasure,  but  an  instru- 
ment of  perpetual  efficacy,'  emanating  from  the  whole  people, 
and  alterable  bv  them  only  in  the  manner  which  its  own  terms 
prescribe.     It   is   "an   indestructil)le    Union   of   indestructible 

States."  ,.,.        .    ^ 

It  follows  from  the  recognition  of  the  indestructibility  of  the 
Union  that  there  must  somewhere  exist  a  force  capable  of  pre- 
serving it.  Tlie  National  government  is  now  admitted  to  be 
such  a  force.  It  can  exercise  all  jjowers  essential  to  preserve 
and  protect  its  own  existence  and  that  of  the  States,  and  the 

I  The  Declaration  of  Indep«-ndenpe  had  already  given  them  plenty  of 
abstract  proiM>sitioi.8  alx)ut  human  rights  and  human  Kovernmenta,  so  there 
was  the  less  temptation  to  wander  from  the  path  of  df  .inite  practical  provisions. 

•  This  view  receiv(Hl  judicial  sanction  in  the  famous  case  of  Texas  v.  White 
(7  Wall.  7(X)).  decide*!  hy  the  Supreme  court  after  the  war.  It  is  there  said  by 
Chief-Ju.stice  C'ha.se,  'The  Union  of  the  .States  never  was  a  purely  artificial 
and  arbitrarv  relation.  ...  It  rcceivinl  definite  form  and  character  and  sanc- 
tion bv  the  ArticU's  of  Confederation.  By  thes«"  the  Union  wsis  solemnly  de- 
clared to  1h>  •  perpetual.'  -Vnd  when  thes*-  articles  were  found  to  Ix'  inadequate 
to  the  exigencies  of  the  country,  the  Constitution  was  or(laine<l  '  to  form  tt  more 
p.-rfect  Union."  It  is  difficult  to  convey  the  idea  of  indiswoluble  unity  more 
clearly  than  by  these  words.  What  can  Ix-  indis.soluble  it  a  perp<-tual  union, 
made  more  pi'rfect,  is  not  ?  But  the  perix'tuity  and  indissolubility  of  the  Union 
by  no  means  implies  the  loss  of  ilistinct  and  individual  existence,  or  of  the 
riKJit  of  self-Kovernmint  liy  the  States.  ...  It  may  be  not  imreascmably  said 
that  the  preservation  of  the  States  and  the  maintenance  of  their  Kovernments 
are  as  much  within  the  design  and  care  of  the  Constitution  as  the  preserva- 
tion of  the  Union  and  the  maintenunce  of  the  national  Kovernment.  The 
CoiL'titution.  in  nil  it-s  provisions,  looks  to  an  indestructil)le  Union  composed 
of  indestructible  Statis.  When,  therefori>.  Texas  iM'came  one  of  the  United 
States  she  enten-d  into  an  indissoluble  relation.  .  .  .  There  was  no  place  for 
reconsideration  or  revocation  except  throuifh  revolution  or  through  consent  of 
th<-  States.  Considered  therefore  as  transiictions  under  the  Constitution,  the 
ordinance  of  secession  adopted  by  the  Convention,  and  ratifirtl  by  a  majority 
of  the  citiaens  of  Texas,  wan  aljsolutely  null  and  utterly  without  operation  in 
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coriHtitutiorml    rolution  of   thf  StutcH   to    itsolf,    an.l    to   on,, 
unotlicr. 

"May  it  not."  some  one-  uill  a.sk.  "ahiisc  these  powers  al.iise 
(hem  so  as  to  extniRuish  the  States  themselves,  and  t.irir  the 
ffvleration  mto  a  iinifie<l  Kovernment?  What  is  there  l.iit  the 
Frrleral  jmheiary  to  pn-vc-nt  this  eatastrophe?  an<l  th.'  Ke.lerd 
JiKhciary  has  only  moral  and  not  also  physieal  force  at  its  ,-on*.- 
mand. 

No  doubt  it  may,  hut  not  until  pul.lie  opinion  supports  it  in 
so  doing  -that  is  to  say,  not  until  the  mass  of  the  nation  which 
now  mamtams,  heeaus,.  it  valu(-s,  the  Federal  system,  is  pos- 
sessed l,y  a  desire  to  overthrow  that  system.     Such  a  .l.'.ire 
may  express  itsolf   in   proi)or  legal  form  hy  carrying  amend- 
monts    to    the    Constitution    which    will    entirely   change    the 
nature  of  the  government.      Or  if  the  minoritv  he  numerous 
enough  to  prevent  the  passing  of  such  amendments,  an<l  if  the 
desire  of  the  majority  he  suffi.-iently  vehement    th.'  majority 
which   sways   the    National   g.jvernment    mav   disregard   legal 
sanctums  and  effect  its  object  by  a  revolution.     In  either  evnt 
—  and  both  are  improbable  -  the  change  which  will  have  f)a<M.,l 
U|)on  the  sentiments  of  the  American  people  will  b.-  a  sign  that 
Federalism  has  done  its  work,  and  that  the  time  has  arrived  for 
new  forms  of  political  life. 

law.  Tho  ol.liw.tions  of  th-  .Sfaf  a.s  a  rn.'n.Ur  „f  tli..  Vni„u.  a.d  „f  .-vtv 
oitir,.n  of  tho  .>tat..  a.,  a  .itiz-n  of  th-  fnit..!  .Stat-..  r-„.ain..i  ixrf-t  uwi 
un.mpairH.         Fh-  .Stat-  .li,|  not  -as-  to  U.  a  .Sfat-,  nor  h-r  -,t>z-,.'  to  I.-  -„i- 

st.S^.j;rL-.s«;;:' "" ""■^" *' "'""  -  "'■' ''' ''■^'' '^'"  =""^ 

\s  r-.s,x--t.s  th-  arciin.-iit  that  th-  fnion  -.-tal,hsh-.i  l,v  th-  f •o„.tJt..tion  of 
1/S.(  must  I)-  iKTrK'tiial.  iH-aus..  it  is  <1--Iar-<1  to  have.  tM'.r.  .i-siuri-i  to  ri.ak-  a 
pr-vioirs  p-nx'tiial  r.iion  rnor-  p<rf--t.  it  may  U-  nri.ark-.l.  as  ri.att.  r  of  hi.. 
tory.  th.if  this  previous  Triiou  fthat   r-stiiiK  on  th.     \rti.l->  ..f  ( -.M.f,  .j,  n,t,,,„ 

i-L  ""/  u""'"''  '"■'■"'•'"••''•  '""  "■■'••*  i"  f'"'  I""  •'"  '"'1  tu  l,v  th-  a. .-.  pt.Uir.  ,„ 
1<NS  r,f  th-  li-w  Constitution  l.y  th-  nin-  .stat-s  who  first  ratifi-.l  that  in-lni- 
Mi-ut.  Aft-r  that  ratifi-ati.,n  th-  ronf<-.i-rati.,n  was  <i-a.l.  an.i  th-  .<ial.-  of 
•North  farohna  .■uid  Rh.«:-  Island,  wlii<h  for  soni-  n.onths  r-fu.--.|  I.,  -om-  u,to 
t  1-  n-w  I  nioti.  w.-r-  -h'arly  out  of  th-  ohl  on-,  and.  r/,  j„r,  if  n„t  rf<  f„rl„  -t-H-l 
alon..  in  th-  world.  .May  it  not  th.'n  U-  said  that  thos..  who  d-strov-d  »  Inion 
putportiriK  to  I)-  p..rp..tual  w-r-  th-r-aft-r  .■st<,p[x>d  from  hoidini:  it  to  hav-  U-.n 
pfTpotual.  and  from  founding'  on  th-  wor.l  "  iHrrHtn;.!  •  «..  !i,.n„„..„t  m,.,.;.... 
tl.os-  who  tri.Hl  to  ups-t  th-  n-w  fnion  in  Istil.  a,  th-  old  ..■.- ha.l  (-•-n"jps..t 
\1  \'.u  an.sw-r  to  this  wa\   of  puttinir  th-  r>oirit  w-ms  to  U-  to  admit 

that  th-  proc-fKi.UKS  of  17ss  „-,.r-  in  fa-t  r.v.,lutionary.  In  ratifvin^  th-ir  n-w 
»  onstitution  m  that  y-ar,  th-  nin-  .stat-s  brok-  through  and  fluntt  awav  th-ir 
provious  -ompa.t  whi-h  purport.-l  to  hav-  h— n  m.id-  for  -v-r.  Hut  th-v  did 
so  for  the  sake  of  ff.rminu  a  l.-tt-r  and  more  -nduri.iK  -ompa-t.  and  their  extra- 
•'■gal  action  was  amply  justi!i.-d  l,y  tl,..  n.;cessiti-8  of  th-  -use. 


I, 


i 


m 
m  ill 


CHAPTER  XXVIII 

WORKINQ   RELATIONS   OF  TUy,   NATIONAL   AND  THE   STATE 
GOVERNMENTS 


<  ,1 
'  1; 


i  1 


The  characteristic  feature  and  special  interest  ot  the  American 
Union  is  that  it  shows  us  two  governments  covering  the  same 
ground,  yet  distinct  and  separate  in  their  action.  It  is  like 
a  great  factory  wherein  two  sets  of  machinery  are  at  work,  their 
revolving  wheels  apparently  intermixed,  their  hands  crossing 
one  another,  yet  each  set  doing  its  own  work  without  touching 
or  hampering  the  other.  To  kwp  the  National  government 
and  the  State  governments  each  in  the  allotted  splicre,  preventing 
collision  and  friction  hetween  them,  wa.s  the  primary  aim  of  those 
who  formed  the  Constitution,  a  task  the  more  needful  and  the 
more  delicate  because  the  States  had  been  until  then  almost 
independent  and  therefore  jealous  of  their  privileges,  and  because, 
if  friction  should  arise,  the  National  government  could  not 
remove  it  by  correcting  defects  in  the  machinery.  For  the 
National  government,  being  itself  the  creature  of  tlie  Con.sti- 
tution,  was  not  permitte<l  to  ameml  the  Constitution,  but  could 
only  refer  it  back  for  amendment  to  tl:e  people  of  the  States 
or  to  their  legislatures.  Hence  the  men  of  1787,  feeling  the  car- 
dinal importance  of  anticipating  and  avoiding  occasions  of  col- 
lision, sought  to  accomplish  their  object  by  the  concurrent 
application  of  two  devices.  One  was  to  restrict  the  functions 
of  the  National  government  to  the  irreducible  minimum  of 
functions  absolutely  needed  for  the  national  welfare,  so  that 
everything  else  should  be  left  to  the  States.  The  other  was  to 
give  that  government,  so  far  as  those  functions  extended,  a  direct 
and  immediate  relation  to  the  citizens,  so  that  it  should  act  on 
them  not  through  the  States  but  of  its  own  authority  and  by  its 
officers.     These  are  fundamental  principles  whose  sound- 
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ness  experience  has  approved,  and  which  will  deserve  to  be  con- 
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Hidered  by  tliono  who  in  timo  to  come  may  havr  in  other  countries 
to  frame  ft-deral  or  quasi-finleral   constitutions.      They  were 
studied,  and  to  a  large  extent,  thougli  in  no  slavish  spirit,  adoptetl 
hy  the. founders  of  the  present  constitution  of  the  Swiss  Con- 
federation, a  constitution  whose  success  Iwars  further  witness 
to  the  soundness  of  the  Ameri(;an  doctrines. 
^  The  working  relations  of  the  National  Rovernment  to  the 
States  may  he  considered  under  two  hepds.  viz.  its  relaticms 
to  the  States  as  {oninuinities.  and  its  relations  to  the  citizens 
of  the  States  as  individuals,  they  iH-ing  also  citizens  of  the  Union. 
The  National  government  touches  the  States  as  cor|K)rate 
romnjonwealths  in  thre*-  iwints.     One  is  their  function  in  help- 
mg  to  form  the  National  government ;  another  is  the  control 
exercised  over  them  hy  the  Federal  Constitution  through  the 
federal  courts  ;  the  third  is  the  control  exercised  over  them  by  the 
Federal  Ix'gislature  and  Kxecutive  in  the  discharge  of  the  govern- 
ing functions  which  these  latter  authorities  possess. 

I.  The  States  .serve  to  form  the  National  government  by 
ehmwjng  pn-sidential   electors,  by  choosing    .senators,   and  by 
fixnig  the  franchi.se  which  (lualifies  citizens  to  vote  for  mem- 
bers of  the  House  of  Representatives.'     No  <lifficulty  has  ever 
ari.sen  (except  during  the  Civil  War)  from   an\   unwillingness 
of  the  States  to  discharge  these  duties,  for  each  State  is  eager 
to  exerci.se  as  much  influence  as  it  can  on  the  national  execu- 
tive and  Congress.     But  note  how  much  latitude  has  lieen  left 
to  the  States.     A  State  may  appoint  its  presidential  electors  in 
any  way  it  pleases.     All  States  now  do  ajjpoint  them  by  popu- 
lar vote.     But  during  the  first  thirty  years  of  the  Union  many 
States  left  the  choice  of  .-lectors  to  their  respective  legislatures 
So   a   State   may,  by  its   power  of   prescribing  the   franchise 
for  Its  State  elections,  |m>scril)e  whatever  franchi.se  it  pleases 
for  the  election  of  its  members  of  the  Federal  House  of  Repre- 
sentatives, and  may  thus  admit  persons  who  would  in  other 
States  be  exclu.led  from  th<'  suffrage,  or  •■xdude  persons  who 
would  in  other  States  be  admitted.     For  instance,  at  lea.st  nine 
States  allow  aliens  (i.e.  foreigners  not  y.-t  n.  .iralized)  to  vote  ; 
and  nim-  ■'  States  admit  women  to  vote  at  all  State  elections' 
thereby  admitting  them  to  vote  also  at  congres.sional  and  presil 

'  "on«re,ss  may  roRulate  by  statut.-  the  tirnos.  plar.-s.  and  niannor  of  holding 
f"  ""      118  for  repreHontativcs.  aii<l  has  done  so  to  «onic  t'xtcnt. 

-i  tenth  Stat<'.  Illinoi.s.  women  vote  in  local  and  presidential  elections 
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dential  elections.'  The  only  restriction  imposed  on  State 
discretion  in  this  respect  is  that  of  the  fifteenth  amendment, 
which  forbids  any  person  to  be  deprived  of  suffrage,  on  "  account 
of  race,  colour,  or  previous  condition  of  servitude."  ^ 

II.  The  Federal  Constitution  deprives  the  States  of  certain 
powers  they  would  other\vise  enjoy.  Some  of  these,  such  as 
that  of  making  treaties,  are  obviously  unpermissible,  and  such 
as  the  State  need  not  regret.'  Others,  however,  seriously  re- 
strain their  daily  action.  They  are  liable  to  be  sued  in  the 
F(!deral  courts  by  another  State  or  by  a  foreign  power.^  They 
cannot,  except  with  the  consent  of  Congress,  tax  exports  or 
imports,  or  in  any  case  pass  a  law  impairing  the  obligation  of  a 
contract.  They  must  surrender  fugitives  from  the  justice  of 
any  other  State.  Whether  they  have  transgressed  any  of  these 
restrictions  is  a  question  for  the  courts  of  law,  and,  if  not  in 
the  first  instance,  yet  always  in  the  last  resort  a  question  for  the 
Federal  Supreme  court.  If  it  is  decided  that  they  have  trans- 
gressed, their  act,  be  it  legislative  or  executive,  is  null  and  void.* 

The  President  as  national  executive,  and  Congress  as  national 
legislature,  have  also  received  from  the  Constitution  the  right 
of  interfering  in   certain  specified  matters   with  the  govern- 


'  So  in  wjme  States  tribal  Indians  are  pemiittt'd  to  vote.  It  !»  odd  that  the 
votes  of  pt-rsons  who  an-  not  <'itizen»  of  the  United  .States  niisht,  in  a  State 
where  parties  are  nearly  ei|uul,  turn  the  ehoic-e  of  presidential  electors  in  that 
8tate,  and  thereby  p<>rhaps  turn  the  presidential  election  in  the  Union. 

'  The  Constitutions  of  four  States  confine  the  suff ran"' to  whites  ;  and  Idaho 
excludes  MonKolians  not  iMirn  in  the  Uiiite<l  States  ;  but  all  such  provisions  are 
overridilen  by  the  fifteenth  constitutional  amendment. 

'As  the  States  had  not  Ixn'u  accM.stomed  to  act  ;ia  sovereign  commonwealths 
in  international  affairs,  they  yielded  this  rinht  (o  the  National  government 
without  demur  ;  wlx'reas  Swiss  history  shows  the  larger  cantons  co  have  Ix-en 
unwilling  to  drop  the  practice  of  sending  their  own  env'o.vs  to  fon-ign  powers 
and  making  bargains  on  their  own  Ix'half. 

*  No  foreign  State  would  however  app<'ar  to  have  ever  bn>ught  such  a  suit. 

*  Mr.  .Justice  Miller  observes  (('inltnninl  .IfWrcM  iit  Philaihl/ihiti)  that  "at 
no  time  since  thi'  forniatiiin  of  thi-  Union  has  there  Imm'u  a  iM'riml  when  then? 
were  not  to  l)e  found  on  the  statute  liooks  of  some  of  the  .States  acts  passed  in 
violation  of  the  provisions  of  tin-  f'onstitution  regarding  conii!ierce,  acts  im- 
posing taxes  j'lid  oth<'r  burdens  upon  the  free  inten-hange  of  conuncxlities, 
discriminating  against  the  |)r(Mluctions  of  other  States,  and  attempting  to  estal)- 
lish  n-gulations  of  commerce,  which  the  Constitution  says  shall  onl.v  te  done  by 
Congress."  .\ll  such  ac-ts  are  of  course  held  invalid  by  the  courts  when  nues- 
tioned  l>efore  them. 

It  has  l)<'<'n  held  that  a  State  cannot  forbid  a  cominon  carrier  to  bring  into 
its  jurisdiction  intoxicatitig  li(|uors  from  another  Stati'  (Bmvnuin  v.  C.  <t"  .V.  \V. 
Rlu-  l-T)  U  S.,  p.  4(i."»  ;  cf.  Lrixii  v.  Hwdin,  l.J.j  U.  S.,  p.  UX) ;  Miniutnota  V. 
Bitrlter,  IM  V.  A.,  p.  .iVi.     .\nd  aee  also  In  re  Hahrer,  140  U.  S.,  p.  504. 
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merits  of  the  States.     Congres-s  of  course  does  this  by  way  (,f 
legislation,  and  when  an  Act  of  Congress,  ma^le  within  th 
powers  conferred  by  the  (  onstitution,%,onflicts  wit'i  a  Sta 
statute,  th,>  former  prevails  against  the  latter.     It  prevails  bv 
making  the  latter  null  and  void,  so  that  if  a  State  statut  ha^ 
been  duly  passed  upon  a  matter  not  forbidden  to  a  State     v 
the  ^.onstitu  ion,  and  subs«,uently  Congress  passes  an  act  on 
he  same  matter   being  one  whereon  Congress  has  received  the 
right   to   legislate,   the   State   statute,    which   was  previously 

^  h  Vr'^A  TT^'  '"''^''^  *"  *^^  ^^^"^  to  which  it  conflicts 
t^ ..  n- 1"'  «L^«"^^««-     F"'-  instance,  Congress  has  powe 
to  establish  a  uniform  law  of  bankruptcy  over  the  whole  vZn 

law?  Wh'"  ?.'  '""'''''  "^  *^'-^  P"^^"-'  ^'  P^^d  bankruptcy 
laws.  When  these  wore  repealed,  the  subject  was  left  to  the 
State  laws;  ar  still  later,  in  1898,  Congress  again  leg^atcd 
on  the  subject,  depriving  these-  State  laws  of  their  fom- 
If   the   law   pas.sed    by   Co-  -rross   were   again   repealed    thev 

Trr  ntT",r"^  T  "'"  ^^'^  ^^''^^  "^  ^^is  so-caii^d  con*! 
cur  ent  legislation  is  large,  for  Congress  has  not  yet  exercised 
all  the  powers  vestal  in  it  of  superseding  State  action. 

It  was  remarked  in  the  last  chapter  that  in  determining  the 
powers  of  Congress  on  the  one  hand  and  of  a  State  government 
on  the  other,  op,>osite  methods  have  to  b(.  followed      The  nre 
sumption  is  always  in  favour  of  the  State;    and  in  order  to 

out  withm  the  four  corners  of  the  {\,nstitution  some  express 
prohibition  of  the  right  whi.-h  it  prinu,  facie  possesses  or  Lne 
nphed  prohibition  arising  from  th(.  fact  that  legislation  by 
It  would  conflict  '.vith  legitimate  f.-deral  authority.'  On  tli,' 
o  her  hand  the  presumption  is  always  against  Congress,  an.l 
to  show  that  I  can  legislate,  some  positive  grant  of  power 
to  Congress  in  the  Constitution  must  be  pointed  out.'     When 

.St  -SrJ'-  ^:;™"^;;.tr""';^  '--r-  "•■■  '^'^ ''^-■-  ••-'«•■• 

<lilT.T,.„t  Sta"  would  Z\rln     :""""""    ;■'"■'!'"'•'■  "f  ^••■'♦»»"«  '«iff<">'«  i"  »»..- 
th,.  -Jnion  '  '  the  law  of  Ixinkruptcy  from  I^-mg  uniform  over 

No;j^rn.!:.t!;'xxt"'  ^"-''•"'•-  ^^  ^-«i-  ^-  ^  the  Appc„di, 
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tho  grant  is  shown,  tJien  the  Act  of  Congress  has,  so  long  as 
it  remains  on  the  statute  Ixwk,  all  the  force  of  the  (Constitu- 
tion itself.  In  some  instances  the  grant  of  power  to  ( in- 
gress to  legislate  is  auxiliary  to  a  prohibition  impose<l  on  the 
States.  This  is  notably  the  ca.se  as  regards  the  amendments 
to  the  Constitution,  pas.sed  for  the  protection  of  the  lately 
liberated  negroes.  They  interdict  the  States  from  either 
recognizing  slavery,  or  discriminating  in  any  way  against  any 
class  of  citizens ;  they  go  even  beyond  citizens  in  their  care, 
and  declare  that  "no  State  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  Now,  by  each 
of  these  amendments.  Congress  is  also  empowered,  which 
practically  means  enjoined,  to  "enforce  by  appropriate  legis- 
lation" the  prohibitions  laid  upon  the  States.  Congress  has 
done  so,  but  some  of  its  efforts  have  been  held  to  go  beyond 
the  directions  of  the  amendments,  and  to  be  therefore  void.' 
The  grant  of  power  has  not  covered  them. 

Where  the  President  interferes  with  a  State,  he  does  so  either 
under  his  duty  to  give  effect  to  the  legislation  of  Congress,  or 
under  the  discretionary  executive  functions^  which  the  Consti- 
tution has  entrusted  to  him.  So  if  any  State  were  to  depart 
from  a  republican  form  of  government,  it  would  l)e  his  duty 
to  bring  the  fact  to  the  notice  of  ('ongress  in  order  that  the 
guarante(>  of  that  form  contained  in  the  Constitution  might 
be  made  effective.  If  an  insurrection  broke  out  against  the 
authority  of  the  Union,  he  would  (as  in  1861)  send  Federal 
troops  to  suppress  it.  If  there  should  be  rival  State  govern- 
ments, each  claiming  to  be  legitimate,  the  President  might, 
especially  if  Congress  were  not  sitting,  recognize  and  support 
the  one  wh'th  he  deemcnl  regular  and  constitutional.'' 

Are  thcs*',  it  may  be  asked,  the  only  cases  in  which  Federal 
authority  can  interfere  within  the  limits  of  a  State  to  maintain 
order?  Are  law  and  order,  !.c.  the  punishment  of  crimes  and 
the  enforcement  of  civil  rights,  left  entirely  to  State  authori- 
ties ?    The  answer  is  :  — 

'  .So«'  the  Appendix  t<>  tho  last  edition  nf  Story's  Commcntariis,  and  Desty's 
Conntilution  o]  Ihi    I'liiird  SttiltK  Aiinotdlid. 

'  In  lH7l-7.">  a  ofintcst  havine  ariwn  in  Louisiuna  ))ptw""n  two  Rovornnipnts 
each  rlainiinn  to  In-  the  Ii'kuI  Kovrrnnirnt  of  the  State,  Fc-dcral  military  aid 
wan  supplif-d  to  one  of  them  by  the  ProKidcnt,  and  his  notion  was  aftcrwanls 
approval  hy  fonnroiw.  It  has  Ix-en  doulrtiKi.  however,  whether  the  ease  eould 
properly  Ix-  di-enicd  one  of  "  domestic  violence  "  w'thin  the  meaning  of  Art.  iv. 
I  4  of  the  Cunstitutiuu. 


1 


-M,.    XXV,,,     NATrONlAL  AM)  STATK  OOVKRNMKNTS     :{2!> 

()ff(m<-os  HKainst  PV.l,.ral  stutufos  aro  justic-iahl,.  in  FcMloral 
courts  and  punishal.lc  un.l.T  FcnliTal  auth„rilv.  TIkto  is  no 
hetlvral  comnion  law  of  crinics.  ' 

Rosistanc.>  ofT>n'.I  t<,  the  (>nforcomont  of  a  Fnlrral  statute 
may  bo  supprcsscl  l.y  Kcloral  authority 

ron^oM^'f '  "';  *|!V'"'I"-'-*V  -'f  ♦»«'  l'>'l<'ral  Rov,>rnnu.nt  may  bo 
iS;t  ai'r   ^'"^"'"^  ^'^""'^  ^''"*''  "^^^  ''^  ^"^'"^'^'"^ 

A  ^u   "^^^'■."ff'^*'''^  ^"<1  (lisordors  whatsoever  are  left  t)  be 
dealt  with  by  the  duly  constituted  authorities  of  the  State' 

ttv^n'rtSS'''  ^"  ""^ '-'  '^  -'-""'^  ^'^^  P--  <^^ 

This  case  is  that  of  the  breaking  out  in  a  State  of  serious 
disturbances.  The  Presi.lent  is  bound  on  the  applic-ation  o 
the  State  legislature  or  executive  to  quell  such  disturbances 
by  the  armc^l  forces  of  the  Union,  or  by  directing  the  militia 
of  another  State  tc  enter.  Thus  in  1794  Washington  sun- 
pressed  the  so-called  Whisky  Insurrection  in  Pennsvlvm  a 
by  the  militia  of  Pennsylvania.  New  Jersev,  Virginia  and 
Maryland..  President  (;rant  was  obligod  to  .;..  nSy  f.";! 
during  the  troub  es  which  disturb,Hl  several  of  th(>  S<.uthern 
States  after  the  C.vi    War;    as  was  President  Ilav.'s,  .luring 

r!^  1«77      T.'"  ^T'^^^r''  •■^"•^"''  •'>'  ^'"'  «'-'"^'*  '^^^y  strikes 
c     1»77.      I  here  have,  however,  b.>en  cases,  such  as  the  Dorr 

rebellion  in  Rh<Kle  Island  in  IS42,-'  in  whi<-h  a  State  has  itself 

suppmssod  an  insumvtion  against  its  l.-gitimate  govnunent. 

It  IS  the  duty  of  a  State  to  do  so  if  it  can.  and  to  s..ek  Federal 

aid  only  ,n  extreme  .uses,  when  resistan<-c  is  formi.lable      The 

most  remarkable  recent  insta.uv  of  F.^l.-ral  int.Tposition  oc- 

n.rnHl  in  \m  wh.-n,  during  a  railway  strike  in  IlliiK.is,  mobs  had 

stopp(H    the  passage  of  trains  ,  arrying  the  V.  S.  mails.     Presi- 

dHit  (  leveland,  on  the  ground  that  F.>deral  i)n)pertv  must  be 

protected  and  the  constitutional  <luty  of  carrying 'the  mails 

1^..LT*  •'''■'"''■'■  '"■'"■'■"''   '^''  '"''■"■'   "f    f">""'''tir„t   fxwi   Massarhusotts  to 
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discharged,  sent  Federal  troops  to  Chicago,  though  not  asked 
to  do  so  by  the  governor  of  Illinois,  and  secured  the  passage  of 
the  mail  trains.  His  action  was  generally  appro^red  both  by 
the  legal  profession  and  by  the  nation. 

So  far  we  have  been  considering  the  relations  of  the  Na- 
tional government  to  the  States  as  political  communities.  Let 
us  now  see  what  are  its  relations  to  the  individual  citizens  of 
these  States.  They  are  citizens  of  the  Union  as  well  as  of 
these  States,  and  owe  allegiance  to  both  powers.  Each  power 
has  a  right  to  command  their  obedience.  To  which  then,  in 
case  of  conflict,  is  obedience  due? 

The  right  of  the  State  to  obedience  u  wider  in  the  area  of 
matters  which  it  covers.     Prima  fade,  every  State  law,  every 
order  ^of  a  competent  State  authority,  binds  the  citizen,  whereas 
the  National  government   has  but  a  limited   power:   it  can 
legislate  or  command  only  for   certain   purposes   or   on    cer- 
tain subjects.     But  within  the  limits  of  its  power,  its  authority 
is  higher  than  that  of  the  State,  and  must  be  obeyed  even  at 
the   risk   of   disobeying   the  State.     An  instance  in  which  a 
State  official  suffered  for  obeying  his  State  where  its  direc- 
tions clashed  with  a  provision  of  the  Federal  Constitution  may 
set  the  point  in  a  clear  light.     A  statute  of  California  had 
committed  to  the  city  and  county  authority  of  San  Francisco 
the  power  of  making  regulations  for  the  management  of  gaols. 
This  authority  had  in  1876  pas,sed  an  ordinance  directing  that 
every  male  imprisoned  in  the  county  gaol  shoukl  "immediately 
on  his  arrival  have  his  hair  clipped  to  a  uniform  length  of  one 
inch  from  the  scalp."    The  sheriff  having,  under  this  ordi- 
nance, cut  off  the  queue  of  a  Chinese  prisoner,  Ho  Ah  Kow, 
was  sued  for  damages  by  the  prisoner,  and  the  court,  holding 
that  the  ordinance  had  hoon  passed  with  a  special  view  to  the 
injury  of  the  Chinese,  who  then  considered  the  jm'servuti.m  of 
their  (lueue  to  l»e  a  matter  of  honour,  and  that   it  0|)erate(l 
unequally  and    oppressively  upon  them,  in  contravention    of 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States,   declared    the   ordinance   invalid,  anil   gave   judgment 
against   the   sheriff.'      Similar   subsequent    attempts    against 
the  Chinese,  made  under  cover  of  the  cuiistiiiition  of  Califor- 

'  Case  of  Ho  Ah  Kow  v.  Malthcw  Sunan  (July  1k7".I).  5  Siiwyor,  Circuil 
Court  Rrporl.1.  p.  .55L'.  A  siniilur  or.liiiiiiK'.-  hiiii  Ix-oii  soini-  years  Ix-fort'  cour- 
ageously vetoed  by  Mr.  Alvord,  then  mayor  of  Shii  Francisro. 
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dllZ^reltr  ''-''''''  P-^~^thereuncIer,  have  been 
The  safe  rule  for  the  private  citizen  may  he  thus  expressed  • 
Ascertain  whether  the  Federal  law  is  constitutionalX  such 
to  ^t  "f  T  ^'  ^T'  J"  P^^^^-  ^f  't  is,  conform  your  conduct 
law  of'lol  s^Jf •  '!''  ••"*  "«t,  disregard  it,  and  ob^y  the 
law  of  your  Mate  This  may  seem  hard  on  the  private  citi- 
zen.    How  shall  he  settle  for  himself  such  a  ddicate  doL      f 

r  reett't'tr"^-^ ;"'  ^^^^^  '^  p-«  ^  par^Lr"  I' 
:^rs;  tht  trr  But'rp^c^^';^'  ^-^  --^  ^'--^ 

arises,  fc.  Congress  and  thTll'^^Sj^  ^'.rSrS 

bcUvcen  them  are  seldom  such  as  need  disturb  an  ordinary  man 
The  same  remarks  apply  to  conflicts  between  the  commTn.k 
of  executive  officers  of  the  National  government  on  The  one 
hand,  and  those  of  State  officials  on  thf  other.  I  the  national 
officer  ,s  actmg  wUhin  his  constitutional  powers,  heTs  ent^^M 
to  be  obeyed  m  preference  to  a  State  official,  and  conver^rTf 
the  State  official  is  within  his  powers,  and  the  national  officer 

?.r    ?h  %tSrffi''^".  ''^'V"'  ^"^''^^  Constitution  Ton" 
ITS,  the  State  official  is  to  be  obeyed 

Fvwv  'v '*'  ""^  ^"'^'''^'  J^'"'''  ^'■^'  "^^''^  difficult  of  definition 
Every  citizen  can  sue  and  be  sue>d  or  indict.>d  both  in  the  courts 
of  h,s  hta  e  and  in  the  Fcxieral  courts,  but  in  some  cLses  of 
cases  the  former,  in  others  the  latter,  is  the  proper     Znaf 

tr  bunll  T'  ''n  ''''  '"  ','"  ^'^''^''^^  "^  ^^^^  Parses  beforS 
mr,r  ^7J'^^  i^'""""'-  '^<^""'times  a  plaintiff  who  hal 
Drought  his  action  in  a  State  court  finds  when  the  case  has 
Kone  a  ..rtain  length  that  a  point  of  Federal  la  tuns  u^ 
whi.-h  entitles  either  himself  or  the  defemlant  to  t"  n't  to 
a  F.Hleral  curt,  or  to  appeal  to  such  a  court  should  the  dec  ion 
have  gone  against  the  applicability  of  the  Federal  law     Smt" 

cTurt  "LTn  ""'''  '"'"''"^'^*  '''""  ""'^'^  --^^  '-  FcS 
suit  from  !  F  r"\  '■'"'  ''■"'■  '''''''"  ^he  process  and  carry  a 
su  t  froni  a  Knleral  court  to  a  State  court.  Within  its  Droner 
sphere  of  pure  State  law.  -  and  of  course  the  gre.J  b!  !k  oHhe 

ourt   r  f'H  '"'"'"  '"^^     ''''''''  '^  "'^  -PP^'^'  ^^-"^  -  State 
hel      .  "^  'T^  '  ^'"*  t^""*^''  th''  point  of  law  on  which 

in  the  Supreme  court  of  the  Union,  a  State  judge,  in  a  State 
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case,  is  not  bound  to  regard  that  decision.  It  has  only  a  moral 
weight,  such  as  might  be  given  to  the  decision  of  an  English 
court,  and  where  the  question  is  one  of  State  law,  whether 
common  law  or  statute  law,  in  which  State  courts  have  decided 
one  way  and  a  Fwleral  court  the  other  way,  the  State  judge 
ought  to  follow  his  own  courts.  So  far  does  this  go,  that  a 
Federal  court  in  administering  State  law,  ought  to  reverse  its 
own  previous  decision  rather  than  depart-  from  the  view  which 
the  highest  State  court  has  taken.'  All  this  seems  extremely 
complex.  I  can  only  say  that  it  is  less  troublesome  in  practice 
than  could  have  bc<>n  expected,  because  American  lawyers  are 
accustomed  to  the  intricacies  of  their  system. 

When  a  plaintiff  has  the  choice  of  proceeding  in  a  State 
court  or  in  a  Federal  court,  he  is  sometimes,  especially  if  he 
has  a  strong  case,  incline<l  to  select  the  latter,  because  the  Fed- 
eral judges  are  more  independent  than  those  of  most  of  the 
States,  and  less  lik(<ly  to  be  influencetl  by  any  bias.  So,  too, 
if  he  thinks  that  local  prejuilice  may  tell  against  him,  he  will 
prefer  a  Fwleral  court,  because  the  jurors  are  summoned  from 
a  wider  area,  and  becau.se  the  judges  are  accustomed  to  exert  a 
larger  authority  in  guiding  and  controlling  the  jury.  But  it  is 
usually  more  convenient  to  sue  in  a  State  court,  seeing  that 
there  is  such  a  court  in  every  county,  whereas  Federal  courts 
are  comparatively  few  ;  in  many  States  there  is  but  one.^ 

The  Federal  authority,  be  it  executive  or  judicial,  acts  upon 
the  citizens  of  a  State  directly  by  means  of  its  o\vn  officers, 
who  are  quite  distinct  from  and  independent  of  the  State  offi- 
cials. F(Hleral  indirect  taxes,  for  instance,  are  levied  all  along 
the  coast  and  over  the  country  by  Finleral  cu.stom-house  col- 
lectors and  excisemen,  acting  under  the  orders  of  the  treasury 
department  at  \Va.shington.  The  judgments  of  Fcnleral  courts 
are  carrieil  out  by  UnittHi  States  marshals,  likewis*-  dispersetl 
over  the  country  and  supplied  with  a  staff  of  assistants.  This 
is  a  provision  of  the  utmost  importance,  for  it  enables  the  cen- 

'  TKxH  U  .siMciiilly  til.'  rule  in  cuwm  involving  the  title  to  luml.  But  thouuh 
th."  thfory  is  as  slatiil  in  tln'  tixt.  the  Icd.rai  .imrtH  not  iinfriHUicntlv  (i-.4p«'- 
cially  in  coinnHTiial  cusis),  ait  mM>n  tlitir  own  vii'w  of  the  State  law,  and  have 
sonictinii'S  Imtii  a.-.us.<l  i.l  K<>ii<«  >-.  far  an  to  (Ttatr  a  aort  of  Fttltral  i-ommon 

«  Of  roiirsc  a  plaintiff  who  thinks  local  prejuclirc  will  In-friend  him  will  rhoooe 
thi"  State  eourt,  but  the  ilefeiidant  may  have  the  cause  remove<l  to  a  Federal 
court  if  he  In'  a  citixen  of  another  State  or  an  alien,  or  if  the  question  at  issue 
id  such  a.-*  to  uive  Federal  jurisdiction. 
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tral  National  government  to  keep  its  finger  upon  the  people 
everywhere,   and  make   its   laws   and    the   commands   of   its 
duly  constituted  authorities  respected  whether  the  State  within 
whose  territory  it  acts  he  heartily  loyal  or  not,  and  whether 
the  law  which  is  Iwing  enforced  he  popular  or  ohnoxious.     The 
machinery  of  the  National  Rovenim(>nt  ruinifies  over  the  whole 
Union  as  the  nerves  do  over  the  human  Inxly,  placing  every 
point  m  direct  connection  with  the  central  executive     The 
same  is,  of  course,  true  of  the  army  :   but  as  the  army  is  still 
in  proportion  to  the  size  of  the  country,  small  and  stationed  iti 
but  few  spots,  mostly  in  the  Far  West  where  Indian  raids  used 
to  be  feared,  and  where  there  are  Federal  reservations  to  protect 
itscarcely  comes  into  a  view  of  the  ordinary  workingofthesystem' 
What  happens  if  the  authority  of  the  National  government 
18  opposed,  if,  for  instance,  an  execution  levied  in  pursuance 
of  a  judgment  of  a  Federal  court  is  resisttxl,  or  Federal  excise- 
men are  impeded  in  the  seizure  of  an  illicit  distillery? 

Should  the   United   States   marshal   or  other   Feileral  offi- 
cers   jw   unable  to  overcome   the  physical  force    opposed    to 
him,  he  may  summon  all  g(K>d  citizens  to  assist  him,  just  as 
the  shenflF  may  summon  the  poxse  cmnilalus.     If  this  appeal 
proves  insufficient,  he  must  call  uim)h  the  President,  who  may 
either  order  national  troops  to  his  aid  or  may  require  the  militia 
of  the  State  in  which  resistance  is  offered  to  overconu"  that 
resistance.     Inferior  Fcnleral  officers  are  not  entitled  to  make 
requisitions  for  State  force.     The  common  law  principle  that 
all  citizens  are  IkhiiuI  to  ussi.st  the  ministers  of  the  law  holds 
m  America  as  in  England,  l)ut  it  is  as  true  in  the  one  country 
as  in  the  other,  that  what  is  evervlxnlv's  l)usiiiess  is  hoIxkIv's 
business.     Practically,  the  Federul  aiithoriti.'s  are  iint  resisted 
m  the  more  orderly  States  an<l  more  civilized  districts.     In 
such  regions,  however,  as  the  mountains  of  ^^•Mnessee,  Eastern 
Kentucky,  and  North  Carolina  the  inland  n-venue  officials  find 
It  very  hard  to  enforce  the  t'xcise  laws,  because  the  country  is 
wild,  concealment  is  easy  among  the  woods  and  rocks,  and  the 
population  sides  with  the  smugglers.     And  in  some  of  the  western 
htates  an  injunction  granted  by  a  court,  whether  a  Federal  or  a 
State  court,  is  occasionally  disregarded. '     Things  were,  of  course, 

♦„  1:'^"**''^"'^"  ^^^  Chinese,  Japanese,  and  Hindus  have  taken  place  from  time 
totime  in  Pacific  coast  States  and  have  not  always  been  repressed  with  sufficient 
nnnneas  by  the  local  authoritiea. 
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much  worw  Iwforp  the  War  of  Hocession  hafl  established  the 
authority  of  the  central  Rovemnient  on  an  immovable  basis. 
F«Hieral  law  did  not  prove  an  unquestionetl  protection  either  (o 
persons  who  became  in  some  districts  unpopular  from  preaching 
AlH)liti(mism,  or  to  thosi'  Southern  slave-«!atchers,  who  endeav- 
oure<l,  under  the  Fugitive  Slave  laws,  to  recrapture  in  the  north- 
ern States  slaves  who  had  escaixnl  from  their  masters.'  Passion 
ran  high,  and  however  great  be  the  respect  for  law,  passion  in 
America,  as  everywhere  else  in  the  world,  will  have  its  way. 

If  the  duly  constitute*!  authorities  of  a  State  resist  the  laws 
and  orders  of  the  National  government,  a  more  difficult  ques- 
tion arises.     This  has  several  times  happened. 

In  NovemlHT  1798  the  legislature  of  Kentucky  adopted 
resolutions  declaring  that  the  Constitution  was  not  a  sub- 
mission of  the  States  to  a  general  government,  but  a  compact 
whereby  they  forme*  1  such  a  government  for  special  puqwses 
and  delt'gatwl  to  it  certain  (lefinite  [wwers ;  that  when  the 
general  government  assumetl  undelegated  powers,  its  acts  were 
unauthoritative  and  void  ;  and  that  it  had  not  been  made  the 
exclusive  or  final  judge  of  the  extent  of  the  powers  delegated 
to  it.  Five  wwks  later  the  Virginia  legislature  passed  similar 
but  mort»  guarded  resolutions,  omitting,  inter  alia,  the  last  of  the 
alH)ve-inention«l  deliverances  of  Kentucky.  Both  States  went 
on  to  dei'lare  that  the  Seilition  and  .\lien  Acts  recently  passed 
by  Congress  were  unconstitutional,  and  aske<l  the  other  States 
to  join  in  this  pronouncement  and  to  co-oi)erate  in  securing 
the  repeal  of  the  statutes.*  Seven  States  answered,  all  in  an 
adverse  sense. 

In  1808  the  legislatures  of  some  of  the  New  England  States 

'  It  w,ij<  hclil  thut  ii  Stiitf  cduld  not  iiuthorizo  its  courts*  to  onforcc  the  Furi- 
tivc  Sliivf  liiwM.  HciiiK  h'olcnil  statutfs.  their  fnfi)rci-ii«'iit  U'loiinttl  to  th" 
N'Htional  novi'miiu-nt  only,     ('oiisidcr  Priyy  v.  I'iiinnylr<ini<i.   Iti  Pet.  5.Si>. 

'  Tht'r«'  hiivf  U-*'!!  ciiillctwdirM-nwioiis  in  AnirricH  h«  to  the  tnu-  incaninK  and 
inti-nt  of  thcw  (liniouN  re.--  .itions,  ii  lucid  siccount  of  which  may  Im"  found  in 
the  iirticU'  iUy  Mr.  .Mcx.  .lohnstonl  '"  Kentucky  Uesolutions."  in  the  .imirnitH 
('wlAiixnlut  (>/  Pdlitiiiil  SciituT.  The  Kentucky  "-erioUlt ii >ii.-«  wen'  drafted  !>>• 
Jefferson,  who  however  did  not  ackiiiiwIedKe  his  authorship  till  ISJl.  the  Vir- 
ginia resolutions  by  the  more  cautious  Madison.  Tho.se  who  defend  Jefferson's 
aftioii  iir(4ue,  and  proUiMy  :i(jhtiy.  th.it  wh.it  he  aimed  at  was  not  forrihic 
resistanot',  hut  the  amendment  of  the  Constitution  so  as  to  negative  the  con- 
struction that  was  U'iim  put  upon  it  tiy  the  Fetleralists. 

Judge  Coiiley  (jImxtvcs  to  me.  "The  most  authoritative  exfjonents  of  the 
States'  Rights  cre«"<l  would  probably  have  said  that  '  thi-  nullification  by  the 
States  of  all  uuauthoriied  acts  done  under  cover  of  the  Con.ttitution  '  intended 
by  the  Resulutiuus,  was  a  uuUificatiuu  by  coustitutioual  means.  " 


pasml  n-solutions  condenminK  Xhv  ernbarKo  which  tho  \ational 
Kovernment  had  laid  upon  .shippinK  by  an  Act  of  that  y,r 
Tl«.  btato  judges    ernJK.l.h.n..d  by  th...s,,.  n-nolutions,   t.K^k  an 
attitude  coasKstently  ho.stil<.  to  the  emb^rKo,  holding  it  t^  b" 
unconstitutional ;  popular  resistance  broke  out  in  «<^„e  of  the 
coast  towns ;  and  the  Federal  .-ourts  in  Xr-.-   Kn^ia,.,,  ^-l.Jom 
succmled  HI  finding  juries  which  would  convict  even  fo    the 
most  flagrant  violation  of  its  jirovisions.     At  the  outbreak  of 
the  war  o     1812  the  governors  of   Ma«sachu..tts  Z^t^ 
necticut  refuseil  to  allow  th.-  State  militia  to  leave  th.-ir  State 
in  pursuance  of  a  rec,uisition  ina.le  by  th..  l>r.«ident  under  the 
authority  of  an  Act  of  ('ongress.  alleging  the  recjuisition  to  l>e 
unconstitutional ;  and  in  (Jctolx-r  1814  the  legislatures  of  tlu-se 
wo  States  and  of  Rhode  Island,  States  in  which  the  Jew  J^^ 
land  fc^^ing  against  the  war  had  risen  high,  sent  delegaU^s  to  a 
( onvention  at   Hartford,   which,   after  three  w...ks  of  secret 
ses.von.  is-sued  a  report  declaring  that  "it  is  as  much  the  duty 
o      he  Mate  authorities  to  watch  over  the  rights  reserv.xi  a« 
ot  tlie  r  mted  States  to  ex.-rciw-  the  jjowers  delegate,!  "  lavinir 
down  doc-tnnes  substantially  similar  to  those  of  the  Kentiickv 
resolutions,  and  advising  certain  amendments  to   the  Fe<Jeral 
(  onstitution.  with  a  menace  as  to  further  action  in  .-as,'  these 
should  }^  rejected      .Massachusetts   and   Tonn^cticut  adopted 
the  report  ;  but  Jx-fore  their  commissioriers  reachcj  Washington 
JX'ace  with   Creat    Britain  liad   U-i-n   concluded      In    1828  'JO 
( ..'orgiarefused  to  olx-y  an  Act  of  ( 'ongress  regarding  the  ( "h.-rokee 
In(  lans,  and  to  n-sjx-ct  the  treaties  whid.  tfic  [;„it,.,l  States 
had  made  with  that  triln^  and  the  r-„..ks.     The  f  ;,K.rgian  legis- 
lature pa.ssed  and  enforced  Acts  in  mux^-mpt  of  Federal  authoritv 
an.    disregard..!  th.-  ..r.|..rs  of  th,.  Supr..,n..  .ourt.   Pn-sident 
Jack.s(jn.  who  ha.l  an  ol.i  fronti.TMnans  hatn-d  to  the  ludiaiLs 
'ie.-hning  to  mterf.-r.-. 

Finally    ,n  18:^2.  South  Carolina,  first  in  a  Statn  conventi..n 

'M'l  then  by  h.r  l.-gislatur.-.  ar,.,.l,fM.,|  w|,i|.-  ,,n,|,.s.sin^r  to  n-peat 

'  !'•  flaitn   ij{  til.-   K.-ntucky  n-s..lutioM>  ol    17HK,   d,.<.iar»'d  th.- 

lanfT  unjHiSi.l  by  (\,nirr,'r^  to  !..■  null  and  v.id  as  n-gard-d  h.-r- 

''■-.  an-,  [;rorrt:ic,i  to  i.i.j,ai.-  f-.t  secession  and  war.     In  none 

'"  Vr'VT*'  "■'"'  ^'"'  '^''''"^"  ^"^«*'^  '^"^^  '•'^'"•'-  '"  <»"'  ^••Jurtv  or 
111  the  hel.l  :     and  the  .jue-stions  a-  to  the  right  of  a  Stale  to 

U'u'li  It-U  to  th.    u^.-rtlirow  of  th.-  I  .  d.ralmt   party   wlii-h   l.ad  pu«ed   tii..-iu. 
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ri'sist  Fctierul  authority,  and  as  to  J\v  nieaiw  wluTcby  Hhe  could 
be  cot'rcctl,  were  left  over  for  future  settlement.  Settled  they 
finally  were  hy  the  Civil  War  of  18()I-0'),  since  which  time  the 
following  doctrines  may  1m>  dt'etiied  establishcHl :  — 

No  State  has  a  right  to  declare  an  act  of  the  Federal  govern- 
ment invalid.' 

No  Stat<>  has  a  right  to  secede  from  the  Union. 

The  only  authority  coinix'tent  to  decide  finally  on  the  con- 
stitutionality of  an  act  of  Congress  or  of  the  national  executive 
is  tln'  Federal  judiciary.- 

Any  act  of  a  State  legislature  or  a  State  executive  conflicting 
with  the  Constitution,  or  with  an  act  of  the  National  govern- 
ment done  under  the  (Constitution,  is  really  an  act  not  of  the 
State  government,  which  cannot  legally  act  against  the  Consti- 
tution, but  of  persons  falsely  ttssuming  to  act  as  such  govern- 
ment, and  is  therefore  ipso  jure  void.'  Those  who  disolxjy 
Federal  authority  on  the  grouu<l  of  the  commands  of  a  State 
authority  are  therefore  insurgents  against  the  Union  who  must 
l)e  coerced  by  its  power.  The  coercion  of  such  insurgents  is 
directed  not  against  the  State  but  against  them  a.s  individual 
though  c()!nl)ined  wrongdfx'rs.  A  State  cannot  secede  and  can- 
not rebel.     Similarly,  it  cannot  Ix;  coerced. 


■i  u 
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Of  tlif  most  important  :ini(>ii>;  thcin  one  wa.s  rcpculiil  and  the  oth.r,  tho  Sedu 
tioii  Act,  expired  in  IH()1  liy  effluxion  of  time.  .lefTerson,  when  he  l>eeiune 
President  in  that  year,  showed  hi.M  disapproval  of  it  hy  pardoninK  p<>rHon.-<  ron- 
vietjHl  under  it.  The  Knibartjo  was  rai.se<l  hy  ConKrt'sa  in  eon»e<|Uenee  of  tho 
strong  opposition  of  N'ew  F^nKhtnd.  In  these  eases,  therefore,  it  may  Ix'  thouKht 
that  the  victory  sul>stantially  reinaimil  with  tlie  protestinK  States,  while  the 
resistaiice  f<f  South  Carolina  to  the  tariff  was  settled  hy  a  eompnnniso. 

'  Of  course,  as  idre.ady  oliserved  a  .State  ortii'er  or  u  private  citizen  may  dis- 
rcKard  an  act  of  the  FedtTal  K'lvernment  if  he  hoicls  it  unconstitutional.  Hut 
he  does  so  at  his  peril. 

'  .\ny  court.  State  or  Fe«h"ral.  may  decid.'  on  such  a  nuestion  in  the  first  in- 
stanci'.  Mut  it  the  i|uestion  ')<•  a  pun'ly  (Militical  one,  it  may  Im"  incapable  of 
U'iinj  decided  l>y  any  court  whatever  (see  <'ha|)ter  X.XFV.).  and  in  such  ca.si's 
the  decision  of  the  iMiliticul  departmi-nts  (Congress  or  the  I'resident.  as  thi- 
case  may  Im')  of  the  Federal  itovernnieiit  is  necessarily  final,  thfiUKh.  of  course, 
liable  to  Im'  reversed  b\  a  subse<iuent  ( 'oiiKress  or  I'resident.  The  i-aws  which 
arosi-  on  the  Keconstruction  Acts,  after  the  War  of  Secession,  afford  ati  illu.s- 
tration.  The  attempts  made  to  brini?  these  iM-fore  the  courts  failed,  and  the 
acts  were  i-nforccnl       .See  (I'lnrjjid  v.  Sliiiitiin,  (i  Wall.   p.  .57. 

■•  It  may,  howeviT,  iiap|H'n  thai  a  .>laii'  law  is  uni'onstitutional  in  part  only, 
is'rhaps  in  some  triflinit  details,  and  in  such  cases  that  part  only  will  *>e  invalid, 
and  thi'  rest  of  thi'  law  will  Im-  upheld.  For  in.stance,  a  criminal  statute  might 
Im'  framed  so  as  to  apply  retrospectively  as  well  as  prospectively.  So  far  as 
retrospective  it  would  Ite  bad,  but  good  for  all  futun^  cuaea.  (See  C'onat.,  Art. 
i.  I  10,  par.  I.) 
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This  view  «,f  Uh.  niatUT,  which  .s,...,n.s  on  the  wJiolc  to  Ih'  that 
tukon  l,y  thr  .>ij,,n..no  court  in  the  cases  that  arose  after  the 
nl  ^^"';' •''■;i'""«"«'  "--^  f"'^  '«•«••'  well  ol,s,.rve,i  by  .Ju.Ik,.  Hare  ' 
of  tl...  ,1,  h.-ulty  whirl,  l'n-si.|c.r,t  Huclmnan  felt  (mv  his  ,„.^ 
Huge  of  ;M  l)ec..rnfHi-  imt)     s  to  the  nHTci,,,,  «,f  a  State  l.y  the 
Union.     He  ar^ue.!  that  l.e<u„.se  th,.  (  onstitution  di.l  not  pro- 
vide for  .such  ccMTcion,  a  |,ropo.sal  in  the  Convention  of  1787  to 
authori^.  It  havuiK  Ih-^m.  ultimately  clro|,,H.<l,  it  wa«  legally  im- 
IM,s.sil,|e.      Ihe  |„..st  aiLswer  to  thi.s  contention  is  that  such  a 
provision  would  have  Ih.-,,  su,H.rfiu<,us,  Ix'cau.se  a  State  cannot 
legally  act  aRainst  the  Constitution.     .\|1  that  is  needed  is  the 
p«m<T.  tUHiuestional.ly  contain.-d  in  the  Constitution  (Art    iii 
the  i'nion'      *"  '""'  ''""''"'  """''''""''*  Kuilty  of  treason  against 
Kxcept    in    tl...    cases    hereinln-fore    s,H'cified.    the    National 
Kovernnient  has  no  right  whatever  of   interfering  either  mth 
a  State   as   a   commonwealth  or  with  the  individual  citizen 
thereof,  and  may  l.e  lawfully  resistetl  should  it  attempt  to  do 

SO. 

"What    then?"   the    European    reader    inav   ask.     "Is    the 
National  government  without  the  ,K)wer  and  the  duty  of  correct- 
ing the  social  and  iM.litical  .-vils  which  it  may  find  to  exist  in  a 
particular  Mute,  and  which  a  vast  ir  ijority  of  the  nation  may 
eondemn  .'     Mip,K,.se  widespreml  l.rigan.lag..  t..  exist  in  onv  of 
the  States  c-ndangermg  life  an.l  ,,rop,-rty.     Sup,H,se  contracts 
to  Ik.  habitually  I.rok.n,  and  no  n.lress  to  l.e  ol.tainal.|,>  in  the 
State  courts.     Suppo.se   tlie  police    to  he  in    league  with  the 
as.sassins.     Sui)i)o.se  the  nuist  mi.schievous  laws  to  he  <.nacted 
laws,  for  last^nce,  which  recognize  polygamv.  leave  homicide 
unpunished,  drive  away  capital  hy  im|)()siMg  upon  it  an  inloler- 
ahle  load  of  taxation.     Is  th..  n.ition  ohIige,l  to  .stan.l  hy  w  'h 
folded  arms  whil..  it  sch-s  a  meritorious  minoritv  oppn  s.sed  the 
prosperity  of  the  Stat.'  ruin.'d,  a  ix-rnicious  exan'iple  .set  h-  other 
States.'     Is  It  to  he  deharred  from  using  its  supreme  autlior- 
ity  to  rj'ctify  th.'s.'  inLschiefs  ?  " 

The  answ..r  is,  Y.'s.     Unless  the  legislation  or  a.lmini.stration 
<>t   such   a  Stut,'  tran.sgre.s.s,.s  ^ojue   provision    of   {hi    Federal 
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Constitution  (such  iis  that  forliithliiiK  'J"  /"'•"*/  fncin  hiws,  or  hiw-s 
inipuiring  the  ohiiKtition  of  u  contruct),  the  National  govern- 
ment not  only  oURht  not  to  intcrfert*  hut  cannot  interfere.  The 
State  must  k"  i*"  own  way,  with  whatever  injury  to  private 
riRht8  and  common  interests  i.s  folly  or  perversity  may  cause. 

Such  a  catM'  is  not  imaginary.  In  thi  Slave  States  hefore 
the  war,  although  th<'  negro<'a  were  not,  as  a  rule,  harshly  treat«'<l, 
many  shocking  laws  were  pass(>(l,  and  .society  was  going  from 
had  to  worse.  Even  now  it  sometimes  hapfM'iis  that  in  one  or 
two  wj'stern  States  the  roads  and  even  the  railways  are  infested 
by  roblx'rs,  there  are  parts  of  the  country  where  justice  is  uncer- 
tain and  may  be  unattainable  when  i>opular  s(>ntiment  does  not 
supiKirt  the  law,  .so  that  homicide  goes  unpunished  l)y  the  courts, 
though  sometimes  punished  by  Judge  Lynch.  There  are  districts 
where  armed  bands  occasionally  appear,  perpetrating  nocturnal 
outrages  which  no  State  police  has  i)een  provided  to  check.  So, 
too,  in  a  few  of  these  States  statutes  opfiosed  to  sound  principles 
of  legislation  have  \ywn  pas.sed,  and  have  brought  manifold  evils 
in  their  train.  But  the  Federal  governnu-nt  looks  on  unperturl)ed, 
with  no  remorse  for  neglected  duty. 

The  obvious  explanation  of  this  pb-'nomenon  is  that  the 
large  measun*  of  independence  left  to  the  States  under  the 
Ft*deral  system  mak(>s  it  necessary  to  tolerat<'  their  misdoings 
in  some  directions.  As  a  distinguishe<l  authority '  olwerves  to 
me,  "The  Federal  Constitution  provide<l  for  the  protection  of 
contracts,  and  again.st  those  oppressions  most  likely  to  result 
from  popular  passion  and  demoralization  ;  and  if  it  had  been 
proposed  to  go  further  and  give  to  the  F'ederal  authority  a  [xjwer 
to  intervene  in  .still  more  extreme  cases,  the  answer  would  probal)ly 
have  Iwen  that  such  cases  wen>  far  less  likely  to  arise  than  was 
the  Federal  power  to  int<'rvene  impro|M>rly  under  the  pres.sur<^ 
of  party  pa-ssion  or  policy,  if  its  intervention  were  permittwi. 
To  have  authorizwl  such  intervention  would  have  been  to  run 
counter  to  the  whole  spirit  of  the  ( 'on.stitution,  which  kept  steadily 
in  view  as  the  wisest  policy  local  government  for  local  affairs, 
general  gc  .Tiiment  for  general  affairs  only.  Evils  would 
unquestionably  arise.  Hut  the  Philadelphia  Convention  Ix'lieved 
thai  they  would  be  kept  al  a  inininiuin  and  most  ({uickly  cured 
by  .strict  swiherence  to  this  policy.  The  »vo\w  for  Feileral 
interference  was  c()nsi(h'rai)ly  enlarged  after  the  Civil  War,  but 
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Rcncral  liivision  oi  ai 
nation  was  not  (TsturlMMl." 

S.>  far  from  lumcntinK  as  a  fault.  thouKh  an  unavoidal.l. 
fault,  of  their  I-cderal  system,  the  State  indeiM-tideiice  I  have 
(lescrilM-d,  the  Americans  are  incline*'  lo  praise  it  as  u  merit 
They  arnue,  not  merely  that  th*   " 
leave  a  State  to  itself,  hut  that 
a  iM'rmanent  cure  of  its  diseases 
Nistent  not  only  iii  their  Federa'  ,i 
principh's.     "  An  hissez  allrr.'  t  i 
in  a  Federal  Rovernment,  so  t  ;~   '     ,  . 
ments.     Law  will  never  Im-     tvni.  ( 
sentiment  of  the  people  I,    ,  ■,  !  i 
make  bad  laws,  they  will  sufii  r  fir 
suffer.     Let    tlu'in    suffer.     Suil'iin- 
imi)lant  that  sense  of  res|K)nsil)i!i  • 

reform.     Therefore  let  them  stew  u.  ..  j...,,      „  t   t.,,-,i, 

make  their  In-d  ami  lie  uimhi  it.     If  they  .Irive  capital  awav, 
tluTc  will  l)e  less  work  for  the  arti.sans  :  if  they  do  ru>t  enforce 
eontracts,  trade  will  decline,  and  the  evil  will  work  out  its  remedy 
s<H,rier  or  later.     P.-rhaps  it  will   he  hit.r  rath.T  than  s,M>ner  • 
If  so,  the  cxiHTience  will  he  all  tiie  mor(>  conclij.sive.     Is  it  suid 
that  the  minority  of  wise  and  iM>aceal.le  citizens  may  suffer'' 
I^'t  them  exert  themselves  to  hrinj?  their  fellows  round  to  a  l«"tter 
mind.     KciLson  and  expiTieiice  will  Ih'  on  their  side.     We  cannot 
Im-  democrats  l.y  halves  ;  and  where  sclf-Kovernnient  is  ^iven, 
the  majority  of  the  community  must  rule.     Its  rule  will  in  th.' 
end  he  better  than  that  of  any  external  f)ower."     No  d,    ♦rin" 
more  ccmipletely  |M'rvades  the  .\m(-ricaii  jx-ople.  the  in.stnu    d  as 
wei:  as  the  uniiisf ruct(M|.     I»hilosoi)hers  will  tell  you  tha.     t  is 
tfie  method  by  whi.h  Xatun-  Roverns.  in  whose  economy  error 
IS  f.)ll„\ved  by  |)ain  and  siifferiiiK.  whose  laws  carry  their  own 
sanction  with  them.     Divines  will  tell  you  that  it  is' the  method 
l>y  which  (]od  governs:  (lod  is  ^  righteous  Judge  and  (lod  is 
provoked  every  day.  yet  He  makes  His  sun  to  rise  on  the  evil 
and  the  goo.1,  and  sends  His  rain  upon  the  just  and  tl:    unjust 
He  does  not  directly  intervene  to  punish  faults,  but  leav.-.  .in 
to    brinR   Its  own    naturally   app'.inted    penalty.      Statesmen 
will  point  to  th"  troubles  which  followd  the  attempt  to  govern 
the  reconquer.  1  seceding  Stat.-s.  first,  by  i^.i-.tarv  force  an<l 
then  by  keeping  a  great  part  of  their  population  disfranchised, 
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uml  will  declare  that  such  evils  as  still  exist  in  the  South  are 
far  less  grave  than  those  which  the  denial  of  orrlinary  self- 
government  involve.  "So,"  they  pursue,  "Texas  and  Cali- 
fornia will  in  time  unlearn  their  bad  habits  and  come  out  right 
if  we  leave  them  alone :  Federal  interference,  even  had  we  the 
machinery  needwl  for  prosecuting  it,  would  check  the  natural 
process  by  which  the  iM'tter  chMnents  in  these  comparatively 
raw  communities  art?  purging  away  the  maladies  of  youth,  and 
reaching  the  settled  health  of  manhood." 

A  European  may  say  that  there  is  a  dangerous  side  to  this 
application  of  democratic  faith  in  local  majorities  and  in  laissez 
aller.  Doubtless  there  is  :  yet  those  who  have  learnt  to  know 
the  Americans  will  t-nswer  that  no  nation  Iwtter  understands  its 
own  business. 


1 1 


ill 


CFiAITKR   XXIX 

CRITICISM    OK   THK    FKDERAI.   SYSTEM 

All  Americans  have  long  l)(.(>n  aRrocd  that  the  only  possible 
form  of  govcrnnicnt  for  their  eountry  is  a  Federal  one.  All 
have  iwreeived  that  a  centralized  system  would  be  inexjM'dient, 
if  not  unworkable,  over  so  lar^e  an  area,  and  have  still  more 
strongly  felt  that  to  cut  up  the  continent  into  absolutely  inde- 
ptmdent  States  would  not  only  involve  risks  of  war  but  injure 
commerce  and  retard  in  a  thousand  ways  the  material  develoi>- 
ment  of  every  part  of  the  cotmtry.  Hut  n'garding  the  nature 
of  the  Federal  tie  that  ought  to  exist  there  have  been  keen  and 
frequent  controversies,  dormant  at  present,  but  which  might 
break  out  afri'sh  should  there  arise  a  new  (piestion  of  social 
or  economic  change  ca|)able  of  bringing  the  powers  of  Congress 
into  collision  with  the  wishes  of  any  State  or  group  of  States. 
The  general  suital)ility  to  the  country  of  a  Federal  system  is 
therefore  accepted,  and  need  not  be  discussed.  I  pa.ss  to  con.sider 
th«' strong  and  weak  |M»iiits  of  that  which  exists. 

The  faults  generally  charged  on  federations  as  coni|)ar«'d  with 
unified  governments  are  the  following  :  - 

I.  Weakness  in  the  conduct  of  foreign  affairs. 

II.  Weakness  in  home  government,  that  is  to  say,  deficient 
authority  over  tlw  com|M)nent  States  and  the  individual  citizens. 

III.  Liability  to  ilissolution  bv  the  secession  or  reU'llion  of 
States. 

IV'.  Liability  to  ilivision  into  groups  and  factions  by  the 
formation  of  separate  combinations  of  the  com|M>nent  States. 

\.  .Absence  of  the  power  of  legislating  on  certain  subjects 
wherein  legislation  uniform  over  the  whole  Tnitm  is  mnMhil. 

N  I.  Want  of  uniformity  among  the  States  in  legislation  and 
j»dministration. 

ML  Troubh',  exp«'n.se,  and  «lelay  due  to  the  complexity  of  a 
double  system  of  legislati(»n  ami  a<lmini.stration. 

The  first  four  of  tln'se  are  all  due  tc»  the  same  cans*-,  viz.  th« 
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("Xistcnco  within  one  Kovcrnincnt,  wliicli  oiiKht  to  Im-  able  to 
s|K'iik  uik!  act  ill  the  name  and  with  tlic  united  HtrcuRth  of  tho 
nation  of  distin<'t  centres  of  force,  oPKanizcd  iwiitical  bodies 
uito  which  part  of  the  nation's  stri-nsth  has  flowed,  and  whose 
n-sistance  to  the  will  of  the  majority  of  the  whole  nation  is 
likely  to  Ih'  more  eflfective  than  could  1m>  the  Resistance  of  in- 
dividuals, iKvause  such  l)odies  have  each  of  them  a  government 
a  revenue,  a  mihtia,  a  local  patriotism  to  unite  them,  wherea.s 
individual   recalcitrants,   however  numerous,   would   Im-  unor- 
ganiz.'d,  and  h-ss  likely  to  find  a  legal  standing  ground  for 
opijosition.     The  gravity  of  the  first  two  of  the  four  alleged 
faults  luis  l)een  exaggerated  by  most  writers,  who  have  assumed 
on  insufficient  grounds,  that  Federal  governments  are  neces- 
sarily weak.     Let  us,  however,  siv  how  far  America  has  experi- 
enced  such  troubles  from  these  fc:iMres  of  a  Fiuleral  system. 

I.    In  Its  early  years,  the  rnion  was  not  succes.sful  in  tho  man- 
agement of  Its   foreign   relations.     Few  jKjpular  governments 
are,  becauM'  a  successful  foreign  |)olicy  mn'ds  in  a  world  such  as 
ours  conditions  which  |H)pular  governments  seldom  enjoy      la 
the  days  of  Adams,  Jefferson,  and  Madison,  the  Union  put  up 
with  a  great  deal  of  ill-treatment  from  France  as  well  as  from 
hngiand.     It  drifted  rather  than  steered  into  the  war  of  l*<12 
llie  con.luct  of  that  war  was  ham,K're.l  by  the  op,)ositionof  tho 
New  Lnglan.1  Mates.     The  Mexican  wa"   ,f  184(5  was  due  to 
he  slaveholders  ;  but  as  the  combination  among  the  Southern 
eaders  which  entrap,)ed  the  nation   into  that  conflict    might 
have  iHH-n  .'qually  succe.s.sful  in  a  unific.l  country,  the  blame 
nee.I  „<,t  Im-  laid  at  the  .loor  of  Federalism.     The  principle  of 
abstention  from  Ol.l  \V<.rl<l  cenij,lications  has  Ikm-i.  so  heartily 
and  consistently  adhered  to  that  the  capacities  of  the  Fe<|,>ral 
system    for  the  con.luct  of   foreign  affairs   have  been  s..|d„in 
priuiisly  trie,l,  ,s«,  fur  as  con.-erned  FumiK-an  iv.wers  ;  an.l  the 
ikelil»K«|  <,    any  .lunger  from  abroad  is  so  slender  that  it  may 
be  pra<-tica  ly  .gnor.'d.     n.,t  uhen  a  .,uesti.,i,  of  exfrrnal  iH.licy 
arises  which  mteresfs   only  one  part   of  the    l'„i,m    (such   for 
instance  as  th,.  i.nmigrati..n  of  A>iatic  labourers),  the  exi.stence 
ol  Mat.'s  frrlmg  themselv.s  >|MTially  aff.rte.l  is  apt  t.»  hav  a 
stroMK  and  probably  an    unfortunate    influ,.,.,...     Only   i,,    this 
way  <-an  the  A.Meri.an  Koven.m..nt   be  deemed  likelv  to  suffer 
ill  its  foreiifii  rcjatioe^  f'-M^i-  i*-  '"••  i '     !  < 

fc  .       l.lll.J!...     1.1.!,      !■-  .......J,     ,.!..j,..j|..j,j. 

II.     lor    the    pi,rp<..ses  of   domcslir   government   the   Federal 
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atit horny  is  now,  in  onli.Kiry  1ini(>s,  sumHcntlv strong      How- 
ever. Its  wjw  rornarkcd  in  htst  <liaj)t(T,  there  haw  Inn-n  occa- 
sions when  the  resistance  of  e\-en  a  single  State  ciisclosiHl  its 
weakness      Ha,|  a  mar.   less  viKon.iis  than  Jackson  occupied 
he  presi.i,.ntial  chair  in  I,S;{2,  South  Carolina  would  prohal.lv 
.aye  preva.le,!  agah.st  th.-  rni.,.,.     In  the  Kansa-s  troul.lesoV 
lN).,-ob  the  national  executive  playe.|  a  sorry  part;  an.l  ev.'n 
m  the  reso  uv..  hands  of  IVesid.-nt  (irant  it  wtts  han.ptTcd  in 
the    re-<.stal,l.shn...nt    of   <,nler    in    the    recon(,uered   southern 
States  l.yth,.  nghts  whi.-l,  the  F,.,|eral  Constitution  secured  to 
tl.ose  States.      I  he  o..ly  «,.„.  nil  con.-lusio..  on  this  jxiint  which 
can  he  drawn  fron.   history  is   that  while   th(.  central  govern- 
ment IS  likely  to  find  less  and  less  dilHcultv  in  enforcing  its  will 
against  a  State  or  dis<,l,edie„t  sul.je.-ts,  heeause  the  prestig.'  of  its 
SUCC..SS  in  the  Civil  War  hius  strengthened  it.  and  the  facilities 
of  co.ninunication  make  the  .-aising  .tnd  moving  of  trcM),,.;  more 
e:._sy,    nevertheless    recalcitrant    States,    or    groups    of    States 
still  enjoy  certain  advantages  for  resistan.-e.  advantages  due 
partly  to  their  legal  jjosition.  partly  to  their  lo,-al  sentiment 
which  relMis  might  not  hav(>  in  unilied  c(.untri(-s  like  Kngland' 
France,  or  Italy.  ' 

III  Kveryhody  knows  that  it  was  the  Federal  svstem  and 
the  doctrine  of  Stat..  sov,T..ignty  gromi.le.l  thereon,  an.l  not 
exclude.!  though  not  nrogniz.-d.  I.y  th.'  C.mstituti.m,  whi.-h 
led  to  the  se,.,.ssion  .,f  lS«il.  an.l  gave  Kun.pean  ,H,wers  a 
plausible  groun.l  for  tv<.,gnizing  the  insurgent  minoritv  a.s 
iH'lligerents.  Nothing  s,vms  n..w  l.-ss  prol.al.le  than  another 
se,-ess,oi.,  n,.t  m.-nly  l„M'aus,.  the  s.ipposed  legal  l.asis  for  it 
li:us  iH'en  al.andone.l.  an.l  l..-,-ause  th..  a.lvantag.-s  of  contimn..! 
union  are  mor..  ol.vi.Mis  than  ..v.-r  l...for...  I.ut  l...,-ause  the 
pre<....lent  of  tl...  vi.-tory  won  i.y  (!„.  \nrth  will  .lis.-ourage  like 
att..mpts  m  tl...  futur...'  This  is  so  .tn.ngly  f,.|t  that  it  has  not 
«-v..n  I,,...,,  thought  w..rth  whil..  t.<  aid  to  the  C..nstituti..n  an 

••""•'"dMi..nt  n.'gativing  tl...  right  t.>  s..,.,.d...     Th ..-trim,  of  the 

l<-ga  in.lestru.-.il.ility  of  th."  ri.ion  is  now  w..||  estal.lish...|  To 
esta.lish  It.  h.)w..v<>r.  .-ost  thousan.ls  of  millions  .,f  .lolhirs  and 
tiif  liv.'s  .)f  a  miili.)!!  of  men. 

I\'.    Th..  .•oml.inafioM  ..f  Staf.'s  int,.  gr.mps  was  a  f. miliar 

wilzirliii,!    IMP   rathiT   tli.'   niajDritv    ..f 
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feature  of  politics  lK>fore  tho  war.  South  Carolina  and  the 
(lulf  Stat<'s  constituted  one  such,  an<l  the  most  energetic,  group ; 
the  New  England  States  frequently  acted  as  another,  especially 
during  the  war  of  1812.  At  present,  though  th<'re  are  several 
sets  of  States  whosj'  cointnon  inter<\sts  lead  their  representatives 
in  ( 'ongress  to  act  together,  it  is  no  longer  the  fashion  for  States 
to  combine  in  an  official  way  through  their  State  organizations, 
and  their  doing  so  would  excite  reprehension.  It  is  easier,  safer, 
and  more  eflfective  to  act  through  the  great  national  parties. 
.Vny  considerable  State  intcn-st  (such  as  that  of  tlu'  silver- 
miners  or  cattle-men  or  Protectionist  manufacturers)  can  gen- 
erally com|x«l  a  party  to  conciliate  it  by  threatening  to  forsake  the 
party  if  neglected.  Political  action  runs  less  in  State  channels 
than  it  did  formerly,  and  the  only  really  threatening  form  which 
the  combined  action  of  States  could  take,  that  of  using  for  a 
common  disloyal  purfjose  State  revenues  and  the  machinerj'  of 
State  governments,  has  become,  since  the  failure  of  secession, 
most  improbable. 

It  has  been  a  singular  piece  of  g(x)d  fortune  that  lines  of 
religious  difference  liave  never  ha|)pened  to  coincide  with  State 
lines  ;  nor  has  any  particular  creed  ever  dominated  any  group 
of  States.  The  religious  forces  which  in  some  countries  awl 
times  have  given  rise  to  grave  civil  discord,  have  in  America 
never  weakened  the  Federal  tiil)ri<'. 

V.  Towanls  the  clcise  of  the  nineteenth  century  two  signifi- 
cant phenomena  began  to  Im-  seen.  One  was  the  iiicrea^^ing 
l>)werof  inci)rporat«Hlc()!npaiii(sandc(«n!»ip,iti()nsof  cjipitalists. 
It  began  to  Im>  felt  that  there  ought  to  be  a  power  of  regulating 
con)orat  ions,  and  that  such  regulation  cannot  be  effect  iveunh-ss  it 
proceeds  from  Federal  authority  and  aj)j)lies  all  over  the  I'nion. 
At  present  the  |M)Wer()f  <  'ongress  is  deemed  to  be  limited  to  the 
operations  of  inter-State  couiinerce.  so  that  the  rest  of  the  work 
dime  by  corimrations,  with  the  law  governing  their  creaticm  and 
njanagetnent,  belongs  to  the  several  States.  The  other  phenom- 
enon was  the  growing  diMnand  for  various  social  reforms,  some 
of  which  (such  !is  the  regulation  of  child  labour)  are  de<>med  to  Im> 
neglected  liy  tin*  more  l)ackwaril  States,  whih'  others  cannot  Ih> 
fully  carried  out  except  by  laws  (»f  general  apF)lication.  The 
flifficulty  of  meeting  this  demand  umler  existing  conditions  has 
led  ti)  inalU  (oiiiplaiiits,  and  while  some  call  for  tiie  amendment 
of  the  Constitution,  others  have  gone  so  far  as  to  suggest  that 
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the  courtH  ouRht  now  to  construe  the  Constitution  as  ( 
powers  it  has  not  iutJicrto  iM'cn  ({(H'incd  to  inciiidc. 

VI.    The  want  of  uniformity  in  private  law  and  nietlio»is  of 
administration  is  an  evil  wliieh  different  minds  will  judu,.  by 
different  standards.     Some  may  think  it  a  positive  hen(<tit  to 
seeure  a  variety  whieh  is  interesting  i„    i,„.|f  .j,„|  ,„j,,.,.^ 
sible  the  tryinjr  of  experiments  from  wfiich  the  whole  (•(.untry 
may  profit.     Is  variety  within  a  country  more  a  Rain  <.r  a  l..ss'-' 
liiversity  in  coinaRe,   in   weights  and    measures,   in   th(>  rules 
reRarding  hills  and  elu-ciues  and  hanking  and  commerce  gener- 
ally   is  ohviously  inconvenient.     Diversity  in  dress,  in  food    in 
the  habits  and  u-sages  of  .society,  is  almo,st  as  obviously  a  thine 
to  rejoice  over,  because  it  diminishes  the  terrible  monotony  of 
life.     Diversity  in  rehgious  opinion  and  worship  excited  horror 
in  the  Middle  Arcs,  but  now  pas.ses  unnoticed,   exceijt  where 
Rovernment.s  are  intolerant.     In  the  Tnited  States  tlie  i.ossib|e 
diversity  of  laws  is    immense.     Subject  to  a  few  prohibitions 
nmtained  in  the  ('(mstitution.  each  State  can  ph.v  whatever 
tricks  It  pleases  with  the  law  of  family  relations,  <,f  inheritance 
of  contracts,   of  t.>rts.   of   crimes.     Rut    th<>   actual    diversitv 
IS  not  Kreat,  for  all  th(>  Stat.s.  .sive  Louisiana,  have  taken  th'e 
English  common  and  .statute  law  r,f    I77(i   as  their  |M.int  of 
departure,  and  have  adhere<|  to  its  main  F)rinciples.     A    more 
complete  uniformity  as  regards  marriajre  and  divorce  is  desirable 
for  It  IS  particularly  awkward  not   to  know  whether  vou  an- 
married  or  not,  nor  wheth.r  you  !...<•  bc-n  or  can  b,-  divorced 
or  not;  and  s<'veral   States    hav(>    trie<l    bol.l    .xperiments  ,m 
divorce  laws.'     H„t,  on  th..  whole,  far  less  in<..nvenien.c  than 
could  have   Immmi   expected   .s(.,.ms   to   be   ,.j,use<l    by  the  varv- 
niR  laws  of  different  Stat.s,  partly  b.'cause  coninu'rcial  law  is 
the  department  m  which  the  diversitv  is  smallest.  |)artlv  because 
American  practiti.mers  and  judges  have  Itcoi.i.-  expc-rtin  applv- 
ing  the  rules  for  determining  which  law,  uImtc  those  of  diff,.reiit 

'*'"'""•    ^♦"'"''-    ♦'"'    "' v.rywh.r..    |.r,  \Mili„K   that    i,.,   s.M.ial    .•<  niuoMv    U 
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H.m,.    Statrs  alt.,K,.||„.r  latni-ntal.!.- ;    yH  ,v,„  as  n.«Mr.!s  .\iv„rrr  ,   „rr  tr,  ul.l.' 
<fn..r<-..H  to  iM.  Krantr.1  „n  a  fi.-titious  .lonu.il   «ill>,.„t  ,!....■  :u,ti:;-  !:■.  .•.;.  .  th'" 
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States  are  in  queHtiun,  ought  to  he  deoined  to  Rovcm  a  given 
case.'  However,  some  States  have  taiien  steps  to  reduce  this 
diversity  hy  appointing  Commissions,  instructed  to  meet  and 
confer  as  to  tiie  U-st  means  of  securing  uniform  State  legislation 
on  some  imi)ortant  subjects,  and  progress  in  tiiis  direction  has 
been  ma<le. 

VII.  He  who  is  conducted  over  an  iron-c-lad  warship,  and  sees 
the  infinite  intricacy  of  the  machinery  and  mechjuiicai  appli- 
ances which  it  contains  and  hy  which  its  engim .;,  its  gims,  its 
turrets,  its  tori)e<l(K's,  its  apparatus  for  anchoring  and  making 
sail,  are  worked,  is  apt  to  think  that  it  nuist  l)reak  down  in  the 
rough  practice  of  war.  He;  is  told,  however,  that  the;  more  is 
done  hy  machinery,  the  more  safely  and  easily  dcK's  everything 
go  on,  i  oaus<«  the  machinery  can  Im'  relied  on  to  work  ac(!urately, 
Ix?rformance  l)y  it  of  th(>  heavier  work  leaves  the  crew 
ftend  to  the  general  Ujanjigement  of  the  vessel  and  her 
nt  So  in  studying  the  elalM)rute  devices  with  which 
ml  system  of  the  Tnited  States  has  heen  equip[)ed, 
les  that  with  so  many  authorities  and  iMxIies  whose 
are  intricately  interlaced,  and  some  of  which  may 
ith  others,  there  must  he  a  great  risk  of  hreak-downs 
K'ks  iiot  to  sfM-ak  of  an  e.\|H'nse  nuich  exceeding 
I  is  ii  ulent  to  a  simple  centralized  government.  In 
lovvi  ,  sm(X)thnes.s  of  working  is  secure<l  hy  elal)o- 
i<'  uid  compl.-x  as  the  mechanism  of  thegovern- 

!.<  ir,  the  citizens  li.ive  grown  so  familiar  with  it 
!s  sm(M)th  and  easy,  attended  with  less  trouble, 
and  certain! .  with  less  suspicion  on  the  part  of  the  [M'ople,  than 
would  belong  to  a  scheme  which  vested  all  }M)wers  in  one  ad- 
ministration and  one  legislature.  The  exiM'iise  is  admitted, 
but  is  consi<lered  no  grave  defect  when  compared  with  the  wast<! 
which  arises  from  untrustworthy  officials  and  legislators  wiiosc 
(lej)redations  wouM,  it  is  thought,  Im-  greater  were  their  sphere 
of  action  wi<ler,  and  the  checks  ujion  tin-in  fewer.  He  who 
examines  a  .sy.stem  of  govermnent  from  without  is  generally  dis- 
posed to  overrate  the  (hfficulties  in  working  which  its  compiexity 
cau.ses.     Few  things,  for  instance,  are  harder  than  to  explain 

'  Althouuh  the  l.iw  of  Siotluml  -ftill  .lifTirs  in  iiiinv  nmt.Tiiil  rx'intH  from 
that  of  KiikIuiuI  ami  Irclaml.  Iiavitii;  ha<l  a  ililTi-niit  origin.  Hntisli  sul.j.-cta 
Mti  !  ^-.lirtr  -it,  irit  !ii!!!  ihi-  pnicticai  iiir..iiVihi.  u.  .•,  m.-^niK  fioiii  liu'  <iiv<T»iti<i» 
to  Ix-  wriouH  cxi'i-pt  lis  rcs|.cft.H  niarriaisi-  ami  tin-  ■<iicM'...M.<i,>n  to  proixTtv,  The 
niprrantile  law  of  ttu>  two  <uuutri<t  tt-ndu  to  Ix'.oiu.'  practicjilly  the  stuue. 
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to  a  pt'rson  who  has  not  Imm-ii  n  student  in  one  of  the  two  ancient 
English  universities  the  imture  of  their  highly  eojnplex  constitu- 
tion and  th«i  relation  of  the  cojh'nes  to  the  university.  If  lu; 
dot's  apprehend  it  he  pronounces  it  t(M)  intricate  for  th<'  purposes 
it  has  to  serve.  To  those  who  have  grown  up  under  it,  nothing 
is  simpler  and  more  obvious. 

There  is  a  blemish  characteristic  of  the  American  federation 
which  Americans  s«'l(loni  notice   because  it  se<'ms  to  them  un- 
avoidai)le.     This  is  the  practice  in  selecting  cundi<late8  for  Fed- 
eral office  of  Regarding  not  so  much  the  merits  of  the  candidate 
as  the  efTect  which  his  nomination  will  have  ujjon  the  vote  of 
the  State  to  which  he  iM'hjngs.     Seccmd-rati'  men  are  run  for 
first-rate  jwsts,  not  Iwcause  the  party  which  runs  them  overrates 
their  capacity,  but  lu'causc  it  exnects  to  carry  their  State  either 
by  their  local  influence  or  through  the  pleasure  which  the  State- 
feels  in  the  prosfx'ct  of  .seeing  one  of  its  own  citizens  in  high 
office-.     This  of  coursi'  works  in  favour  of  the  fxjliticians  who 
come  from  a  large  State.     No  doubt  the  leading  men  of  a  large 
State  are  primu  facie  more  likely  to  be  men  of  high  ability  than 
tho.se  of  a  small  State,  because  the  field  of  choice  is  wider  and 
the  comiM'tition  keener.     One  is  rejuinded  of  the  .story  of  the 
leading  iitiz«'n  in  the  isle  of  Serii)hus  who  oi>served  to  Themi.sto- 
des,  "You  would  not   have  been  famou-  had  you  been   lH)m 
in  Seriphus,"  to  which   Theinistocles  replied,  "Neither   would 
you  ha,<l  you  In-en  Iwrn  in   Athens."     The  two  great  States 
of  Virginia  and  Mas.sachus«tts  reared  one-half  of  the  men  who 
won  distinction  in  the  first  fifty  years  of  the  history  of  the  Hepul)- 
lic.     Nevertheless  it  often  happens  that  a  smallState  prochices 
a  first-rat«>  man,  whom  the  country  ought  to  have  in  one  of  its 
higiiesr  places,  but  wh<»  is  passed  n\cr  becaus*-  the  Fj-.h-ral  sys- 
t.ni  gives  great  weight    to   the   voice  of  a  State,  and   Iwcause 
State  .sentime-nt  is  so  strong  that  the  voters  of  a  State  which 
has  a  large  and  perliaps  a  doubtful  vote  to  c:i.st   in  national 
elections,  pn'fer  an   inferior  man   in   whom  they  are  dire<-tly 
interested  to  a  sup«'rior  one  wiio  is  a  stranger.      It   Ls  also 
unfortunate  that   the  President's   lih-rty  of  clioice  in   forming 
his  Cabinet  should  be  restrict«'d  liy  the  doctrine  that  he  must 
not  have  in  it,  if  iM)ssible,  two  iM>rsotis  from  the  same  State. 

I  have  left  to  the  last  the  gr-vesf  r<-pr=.n<-h  whi-h  luiropeair. 
have  been  wont  to  bring  against  KiMleralism  in  Aineric:i.  Tliev 
attribuunl  to  it  the  origin,  or  at  lea-st  the  virulence,  ot  the  great 
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struggle  over  slavery  which  tried  the  C'onstitution  so  severely. 
That  struggle  created  parties  which,  though  they  had  adherents 
everywhorr,  no  doubt  tended  more  and  more  to  become  identi- 
fied with  States,  controlling  th»^  State  organizations  and  l)ending 
the  State  governments  to  their  service.     It  gave  tremendous 
importance  to  legal  (juestions  arising  out  of  the  differences  be- 
tween the  law  of  the  Slave  States  and  the  Free  States,  questions 
which  th(^  Constitution  ha<l  either  eva<led  or  not  foreseen.     It 
sho<)k  the  (•re<lit  of  the  Supreme  court  by  making  the  judicial 
(lecision  of  those  questions  appear  du«'  to  partiality  to  the 
Slave  States.     It  disposed  the  extreme  men  on  l)oth  sides  to 
hate  the  Federal  Union  which  bound  them  in  the  same  body 
with  tlH'ir  atitiigonists.     It  laid  hold  of  the  doctrine  of  State 
rights   and   StaU'  sovereignty  as  entitling   a  commonwealth 
which  deemwl  itself  aggrieved  to  shake  off  allegiance  to  the 
national  government.     Thus  at  last  it  brought  alxjut  secession 
and  the  great  civil  war.     Even  when  the  war  was  over,  the 
dregs  of  the  poison  continued  to  haunt  and  vex  the  system, 
and  bred  fresh  disorders  in  it.     The  constitutional  duty  of  re- 
establishing the  State  governments  of  the  conqueretl  States  on 
the  one  hand,  and  on  the  other  hand  the  practical  danger  of 
doing  so  while  their  peoph?  remained  disaffe<;ted,  produced  the 
military   governments,    the    "oar.jet    bag"    governments,    the 
Ku  Klux  Klan  outrages,  the  gift  of  suffrage  to  a  negro  popu- 
lation unHt  for  such  a  privilege,  y«'t  apparently  capable  of 
IxMng  protectwl  in  no  other  way.     .AH  thes«'  mischiefs,  it  has 
often  been  argJie<l,  are  the  results  of  the  Federal  .structure  of 
the  government,  which  carrie*!  in  its  l>osoin  the  siM'ds  of  its  own 
destru<'ti(»n,  st-eds  sun-  to  ri|H'n  so  s<K)n  as  there  aros«'  a  (pu'stion 
that  stirre«|  iih'm  deeply. 

It  may  Ih>  answered  not  men-ly  that  the  National  govern- 
ment has  survived  this  struggle  iin*l  emerged  fnmi  it  .stn)nger 
than  iH'fore.  but  also  that  Federalism  did  not  produce  the  strug- 
gle, l)ut  only  gave  to  it  the  particular  form  of  a  s<'ries  of  legal 
controversies  over  tlie  Federal  pact  followed  by  a  war  of  States 
agamst  the  Cnion.  Where  such  vast  iH-onon'iic  inten-sts  were 
involved,  and  such  hot  passioi  roused,  there  must  anyhow 
have  l)e<'n  a  confliit,  and  it  may  vv«'II  1h>  that  a  conflict  raging 
within  the  vitals  of  a  centralized  government  would  have 
pniv.d  no  U-»»  terrible  and  would  have  left  as  many  noxious 
ati/iu-lde  iN'hind. 
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In  blaming  pithrr  thr  conduct  of  a  person  or  the  plan  and 
scheme  of  a  government  for  evils  whi^h  have  actually  fol- 
lowed, men  are  apt  to  overlcKik  those  other  evils,  ix>rhai»8  as 
great,  which  might  have  flowetl  from  Jiffen-nt  conduct  or  some 
other  plan.  All  that  can  fairly  Ih«  concluded  from  the  history 
of  the  American  Union  is  that  Federalism  is  ol.liged  by  the  law 
of  its  natun*  to  leave  in  the  hands  of  States  powers  whose 
exercise  may  give  to  political  contnjversy  a  pi'culiarly  ilangerous 
fonn,  may  impe<le  the  assertion  of  national  authority,  may  even, 
when  long-continued  exasperation  has  suspendetl  or  destroywi 
the  feeling  of  a  common  patriotism,  threat<«n  national  unity  itself. 
Against  this  danger  is  to  l)e  set  the  fact  that  the  loos<'r  .'structure 
of  a  Federal  government  and  the  -cofx'  it  gives  for  diversities  of 
legislation  in  diflferent  parts  of  a  country  may  avert  sourct's  of 
discord,  or  prevent  local  discord  from  growing  into  a  contest 
of  national  magnitude. 
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I  DO  not  propose  to  (ii8ous8  in  this  chapter  the  a(lvanta|i(*8 
of  FcdcraliHUi  in  general,  for  to  do  this  we  should  have  to  wander 
off  to  other  times  and  countries,  to  talk  of  Achaia  and  the 
Hanseatic  Ix>aKue  and  tin*  Swiss  Confederation.  I  shall 
comment  on  those  merits  only  which  the  experience  of  the 
American  l-nion  illustrates. 

There  are  two  distinct  lines  of  argument  by  which  their 
Federal  .system  was  reconunended  to  the  framers  of  the  Con- 
stitution, and  ujMMi  whi<'h  it  is  still  held  forth  for  imitaticm 
to  other  countries.  These  lines  have  Inrn  .so  generally  con- 
founded that  it  is  well  to  |)resent  them  in  a  precise  form. 

The  first  s<'t  of  arguments  i>oint  to  Federalism  proper,  and  are 
the  following :  — 

1.  That  Fe«leralism  furnishes  tht^  means  of  uniting  com- 
monwealths into  one  nation  under  one  national  government 
without  extinguishing  their  separate  administrations,  legisla- 
tures, and  local  patriotisms.  .\s  the  Americans  of  1787  would 
probably  have  preferred  complete  State  indep(>ndence  to  the 
fusion  of  their  States  into  a  unified  government,  Feijeralism 
was  the  only  resource.  So  when  the  new  (lermanic  Empire, 
which  is  really  a  Federaticm,  was  established  in  1S71,  Bavaria 
and  Wiirtemberg  could  not  have  been  brought  under  a  national 
gov(>rnment  ss;'  e  by  a  Federal  scheme.  Similar  suggesti(ms, 
a.s  every  one  knows,  have  been  nuide  for  re-settling  the  relations 
of  Ireland  to  (Jreat  Hrituin,  and  of  the  self-governing  British 
colonies  to  the  I'luted  Kingdom.  There  are  causes  and  condi- 
tions which  dispose  inde|H-ii'lent  or  semi-in<lefM>ndent  commu- 
nities, or  peoples  living  und.  r  loosely  compacted  governments, 
to  form  a  closer  union  in  a  PVderal  f«>rm.  There  an  other 
causes  and  conditions  which  dispose  the  subjects  of  one  gov- 
ernment, or  sections  of  these  sul)jects.  to  desire  to  make  their 
governmental  union  less  clo.se  by  .substituting  a  Federal  for  a 
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cin  ari««.«;  aiul  that  which  i.s  ^.kmI  f„r  ..iic  jHopIo  or  in.litical 
iMxly  18  not   n.c-xsarily  k,mm|   for  anothi-r.     I'Vdcralism   i.s  an 
equally  legitimate  n-souree  whether  it  i«  adopted  for  the  sake 
of  tighteniriK  <,r  for  the  sake  of  looHening  a  pre-<.xi«tinK  l>ond.' 
2.    ihat  I-ederahsin  .supplies  the  In-st  means  of  tlev<lopinK  a 
new  and  vjist  country.     It  rx>rmits  an  expansion  whose  extent 
and  wIk)s<.  rate  and  manner  of  proRress,  cannot  !«■  foremen  to 
proceed  with  more  variety  of  meth.Mis,  more  adaj)tati.m  of  laws 
and  administration  to  the  circumstances  of  each  part  of  the  ter- 
ritory, an.l  altogether  in  a  more  truly  natural  and  spontaneous 
way    than  can  Ix'  expected  under  a  centralized  Kovernment 
which  IS  di.spos<.<l  to  apply  its  settle<l  system  through  all  its  do^ 
minions.     Thus  the  sjH'cial  needs  of  a  new  n«gion  are  met  by  the 
inhabitants  in  the  way  they  fin<i  best  :  its  laws  can  be  adapt.nl 
to  the  economic  conditions  which  from  time  to  time  pn-^ent 
thems..lves  ;  its  .sjM-cial  evils  can  Ik-  cured  bv  special  renuHlies 
IXTharw  more  drastic  than  an  old  .-ountry  (h-mamls,   fXThaiw 
more  lax  than  an  old  country  would  tolerate  ;  while  at  the  same 
time  the  spirit  of  self-reliance  anions  those  who  build  up  these 
new  communiti(>s  is  stimulate<l  and  respt>cted. 

•i.  That  Federalism  prevents  the  rise  of  a  desjKjtic  central 
Rovernment,  alisorbiiiR  other  powers,  and  menaciiiR  the  private 
h  jerties  of  the  citizen.  This  may  now  seem  to  have  b.-en  an 
Idle  fear,  so  far  as  .\merica  was  concerned.  It  was,  however 
u  very  real  fear  amonR  tlie  ancestors  .)f  the  |)resent  Americans! 
and  nearly  led  to  the  rejection  even  of  so  undespotic  an  instru- 
Mieiit  a.s  the  Federal  Constitution  of  17S{>.  ("oiiRress  (or  the 
1  resident,  a.s  the  ca.se  may  l)e)  is  still  som.times  descriU'd  a.s 
H  tyrant,  by  the  party  which  does  not  control  it,  simply  because 
It  IS  a  central  government:  and  the  States  are  represented  as 
•  •uiwarks  against  its  encroachments. 

The  second  set  of  arguments  relate  to  and  recommend  not 
so  much   Federalism  as  local  self-government.     I   state  them 
l>rieHy  because  they  are  familiar. 
4.    Self-government  .stimulates  the  interest  of   jwople  in  the 
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affairs  of  their  nt'ighbourhood,  sustains  local  political  life,  edu- 
cates the  citizen  in  his  daily  round  of  civic  duty,  teaches  him 
that  perpetual  vigilance  and  the  sacrifice  of  his  own  time  and 
labour  are  the  price  that  must  be  paid  for  individual  liberty  and 
collective  prosperity. 

5.  Self-government  secures  the  good  administration  of  local 
affairs  by  giving  the  inhabitants  of  each  locality  due  means  of 
overseeing  the  conduct  of  their  business. 

That  these  two  sets  of  ground*;  are  distinct  appears  from  the 
fact  that  the  sort  of  local  interest  which  local  self-government 
evokes  is  quite  a  different  thing  from  the  interest  men  feel  in 
the  affairs  of  a  large  body  like  an  American  State.     So,  too,  the 
control  over  its  own  affairs  of  a  township,  or  even   a   small 
county,  where  everybody  can  know  what  is  going  on,  is  quite 
different  from  the  control  exercisable  over  the  affairs  of  a  com- 
monwealth with  a  million  of  people.     Local  self-government 
may  exit^t  in  a  unified  country  like  England,  and  may  be  want- 
ing in  a  Federal  country  like  Germany.     And  in  America  itself, 
while  some  States,  like  those  of  New  England,  possessed  an 
admirably  complete  system  of  local  government,  others,  such 
a.s  Virginia,  the  old  chami)ion  of  State  ;>overeignty,  were  im- 
perfectly provided  with  it.     Nevertheh^.ss,  through  both  sets  of 
arguments  there  runs  the  general  principle,  applicable  in  every 
part  and  branch  of  government,  that,  where  other  things  are 
equal,  the  more  power  is  given  to  the  units  which  compose  the 
nation,  be  they  large  or  small,  and  the  less  to  the  nation  as  a 
whole  and  to  its  central  authority,  so  much  the  fuller  will  be 
the  liberties  and  .so  much  greater  the  energy  of  the  individuals 
who  compose  the  people.     This  principle,  though  it  had  not 
been  then  formulated  in  the  way  men  formulate  it  now,  was 
h{>artily  embraced  by  the  Americans.     Perhaps  it  was  because 
they  agreed  in  taking  it  as  an  axiom  that  they  seldom  referred 
to  it  in  thfj  subse(iuent  controversies    regarding  State  rights. 
Th(Ne  controversies  proceeded  on  the  l)a.sis  of  the  Constitution  as 
a  law  rather  than  on  considerations  of  general  political  theory. 
A  European  reader  of  the  history  of  the  first  seventy  years  of  the 
United  States  is  surprised  how  little  is  said,  through  the  inter- 
minablc^  discussions  n-garding  the  relation  of  the  Federal  gov- 
ernment  to   I  he   States,   <in   the   respective  advantages  of  cen- 
tralization or  localization  of  jjowers  as  a  matter  of  historical 
exiM'rience  and  general  expediency. 
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Three  further  benefits  to  be  expected  from  a  Federal  system 
may  be  mentioned,  benefits  which  seem  to  have  been  unnoticed 
or  httle  regarded  by  those  who  estal)Hshed  it  in  Ameiica. 

6.  Federalism  enables  a  jjeojile  to  try  exi)eriments  in  legis- 
lation and  administration  which  could  not  l)e  safely  tried  in 
a  large  centralized  country.  A  comparatively  small  common- 
wealth like  an  American  State  easily  makes  and  uiuuakes  its 
laws;  mistakes  are  not  serious,  for  they  are  soon  corrected; 
oiher  States  profit  by  the  experience  of  a  law  or  a  method 
which  has  worked  well  or  ill  in  the  State  that  has  tried  it. 

7.  Federahsm,  if  it  diminishes  the  collective  force  of  a  nation, 
diminishes  also  the  risks  to  which  its  size  and  the  diversities  of 
its  parts  expose  it.  A  nation  so  divided  is  like  a  shii)  built  with 
water-tight  compartments.  When  a  leak  is  sprung  in  one  com- 
partment, the  cargo  stowed  there  may  be  damaged,  but  the  other 
compartments  remain  dry  and  keep  the  ship  afloat.  So  if  social 
discord  or  an  economic  crisis  has  i)roduced  disonlers  or  foolish 
legislation  in  one  member  of  the  Fed(>ral  body,  the  mischief  niay 
stop  at  the  State  frontier  instead  of  spreachng  through  and  taint- 
ing the  nation  at  large. 

8.  Federahsm,  by  creating  many  local  legislatures  with  wide 
powers,  reheves  tlie  national  legislature  of  a  i)art  of  that  large 
mass  of  fvmctions  which  might  otherwise  prove  too  heavy  for  it. 
Thus  business  is  more  promptly  desi)atched,  and  th(>  great  cen- 
tral council  of  the  nation  has  time  to  deliberate  on  those  ques- 
tions which  most  nearly  touch  the  whole  country. 

All  of  these  arguments  recommentling  I'\'deralism  have  pro\'ed 
valid  in  Arnerican  experience. 

To  create  a  nation  while  preserving  the  States  was  the  main 
reason  for  the  grant  of  powers  which  the  National  goveriunent 
received;  an  all-suflScient  reason,  and  one  which  holds  good 
to-day.  The  several  States  have  changed  greatly  since  17SU, 
but  they  are  still  commonwealths  whose  wide  authority  and 
jurisdiction  practical  men  are  agreed  in  desiring  to  maintain. 

Not  much  wm  said  in  the  Convention  of  1787  regarding  tlie 
best  methods  of  extending  government  over  the  unsettled  terri- 
tories lying  beyond  the  Alleghany  mountains."  It  was,  however, 
as.sumed  that  they  would  tlevelop  as  the  uld<T  colonies  had  de- 
veloped, and  in  point  of  fact  each  district,  when  it   became 


'In   17H7,   how«>vor.   the  crrat  OrdiiiMiio..  rcdiilatiiii;  thi 
tory  was  ciiacti'd  hy  the  Coiinri'sa  of  llu'  ( ■Diifcdtnitidii. 
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sufficiently  populous,  was  formed  into  a  self-governing  State, 
th(^   less  populous  divisions  still   remaining  in  the  status  of 
semi-self-governing  Territories.     Although  many  blunders  have 
l)een  committed  in  the  process  of  development,  especially  in 
the  reckless  contraction  of  debt  and  tlie  wasteful  disposal  of 
the  public  lands,  greater  evils  might  have  resulted  had  the 
creation  of  local  institutions  and  the  control  of  new  comnmni- 
ties  been  left  to  the  Central  government.'     C'ongress  would  have 
been  not  less  improvident  than  the  State  governments,  for  it 
would  have  been  even  less  closely  watched.     The  opportunities 
for  jobbery  would  have  been  irresistible,  the  growth  of  order 
and  civilization  probably  slower.     It  deserves  to  be  noticed  that, 
in  granting  self-government  to  all  those  of  her  colonies  whose 
population  is  of  English  race,  England  has  practically  adopted 
the  same  plan  as  the  United  States  have  done  with  their  west- 
ern territory.     The  results  have  been  generally  satisfactory, 
although  England,  like  America,  has  found  that  her  colonists 
have  in  some  regions  been  disposed  to  treat  the  aboriginal  in- 
habitants,  whose  lands  they  covet  and  whose  persons  they 
hate,  with  a  harshness  and  injustice  which  the  mother  country 
would  gladly  check. 

The  arguments  which  set  forth  the  advantages  of  local  self- 
government  were  far  more  applicable  to  the  States  of  1787  than 
to  those  of  1907.  Virginia,  then  the  largest  State,  had  only  half 
a  million  free  inhal)itants,  less  than  the  present  population  of 
Baltimore.  Massachusetts  had  450,000,  Pennsylvania  400,000, 
New  York  300,000  ;  while  (Jeorgia,  Rhode  Island,  and  Delaware 
had  (even  counting  slaves)  less  than  200,000  between  them.^ 
Tliese  were  communities  to  which  the  expression  "local  self- 
government"  m.ight  be  applied,  for,  although  the  population 
was  scattered,  the  numbers  were  small  enough  for  the  citizens 
to  have  a  personal  knowledge  of  their  heading  men,  and  a  per- 

'  The  I'liitod  States  is  proprietor  of  the  puMic  domain  in  the  Territories, 
and  when  u  new  State  is  oruanized  the  ownership  is  not  chanKcd.  The  United 
States,  however,  makes  Krauts  of  wild  lands  to  the  new  State  as  follows  :  — 
(1)  Of  every  seetion  numlx-reti  1(1  (l«.inK  one  thirty-sixth  of  all)  for  the  support 
of  eoiiimon  seh(H)l^'.  (L-)  Of  lands  to  endow  a  university.  (3)  Of  the  lands 
n(,ted  in  tl>e  surveys  as  swamp  lands,  and  which  often  are  valuable.  (4)  It  has 
u-sually  made  further  Krants  to  aid  in  the  construction  of  railroads,  and  for  an 
atjriiuhural  toll  kc  The  Krants  c..niinuiil\  l.av.-  the  I'niti'd  States  a  much 
larger  landowner  within  the  State  than  is  the  State  itst'lf,  and  when  all  the 
dealiuKs  of  the  Xational  Kovernmi'nt  with  its  lands  are  considered,  it  is  more 
justly  eharKeahle  with  s<iuanderinK  the  public  ilomain  than  the  States  are. 

« I  give  round  numbers,  reduced  a  little  from  the  census  of  1790. 
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sonal  interest  (especially  as  a  large  proportion  were  land- 
owners) in  the  economy  and  prudence  with  which  common 
affairs  were  managed.  Now,  however,  when  gf  the  nearly  fifty 
States  twenty-nine  have  more  than  a  million  inhabitants,  and 
six  have  more  than  three  millions,  the  newer  States,  being, 
moreover,  larger  in  area  than  most  of  the  okh  r  ones,  the  stake 
of  each  citiz :  .  is  relatively  smaller,  and  generally  too  small  to 
sustain  his  activity  in  politics,  and  the  party  chiefs  of  the 
State  are  known  to  him  only  by  the  newspapers  or  by  their 
occasional  visits  on  a  stumping  tour.' 

All  that  can  be  claimed  for  the  Federal  system  under  this 
head  of  the  argument  is  that  it  provides  the  machinery  for  a 
better  control  of  the  taxes  raised  and  expended  in  a  given 
region  of  the  country,  and  a  l)etter  oversight  of  the  public  works 
undertaken  there  than  would  be  possil)le  were  everything 
left  to  the  Central  government. ^  As  regards  the  educative 
effect  of  numerous  and  frequent  elections,  it  will  l)e  shown 
in  a  later  chapter  that  elections  in  America  are  too  many  and 
come  too  frequently.  Overtaxing  the  attention  of  the  citizen 
and  frittering  away  his  interest,  they  leave  him  at  the  mercy 
of  knots  of  selfish  adventurers. 

The  utility  of  the  State  system  in  localizing  disorders  or 
discontents,  and  the  opportunities  it  affords  for  trying  easily 
and  safely  experiments  which  ought  to  be  tried  iti  legislation 
and  administration,  constitute  benefits  to  be  set  olT  against 
the  risk,  referred  to  in  the  last  preceding  chapters,  that  evils 
may  continue  in  a  distiict,  may  work  injustice  to  ii  minority 
and  invite  imitation  by  otlier  Sta+es,  which  the  wholesome 
stringency  of  the  Central  government  might  have  suppressed. 

A  more  unqualified  approval  may  be  given  to  the  division 
of  legislative  powers.     The  existence  of  the  State  legislatures 

'  To  have  sodirod  the  real  hciicfits  of  local  sclf-govrrnmcnt  tho  Statrs  ought 
to  have  U'vu  kept  at  a  (icurc  not  iiiur'h  aUivc  that  of  their  original  population, 
thi'ir  territory  Ixing  eut  up  into  new  States  as  thi'  pop  .lation  increased.  Harl 
this  been  ilone  -  no  doubt  at  the  cost  of  some  obvious  disadvantages,  su<'h  as 
the  diminution  of  State  hi.storical  feeling,  the  undue  enlargement  of  the  Senate, 
;  1  the  predominance  of  a  single  hirge  city  in  a  State,  — there  would  now  Im; 
n  •  re  than  two  hundred  States.  Of  course  in  one  sense  tlie  States  are  no  larger 
t!-;n  thry  were  in  thn  'arly  da.v».  !«■■- :iii-"  r-iniiiiiHiifati'jn  froiii  tiiir  part  to 
another  is  in  all  of  them  far  easier,  (luicker,  and  cheaper  than  it  then  was. 

-  It  must  t)o  reniemlHTed  that  in  most  parts  of  the  I'nion  the  local  self- 
government  of  cities,  counties,  townships,  and  school  districts  exists  in  a  more 
complete  form  than  in  any  of  the  great  countries  of  Europe.  —  See  Chapters 
XLVIII,-LII.  pcol. 
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relievos  Congress  of  a  burden  too  heavy  for  its  shoulders;  for 
althoiiRh  it  Jias  far  less  foreign  policy  to  discuss  than  the  Par- 
liaments of  England,  France,  or  Italy,  and  although  the  sepa- 
ration of  the  executive  from  the  legislative  department  gives 
it  less  responsibility  for  th<  ordinary  conduct  of  the  admin- 
istration than  devolves  on  those  ('haml)ers,  it  could  not  pos- 
sibly, were  its  competence  as  large  as  theirs,  deal  with  the 
multiform  and  increasing  demands  of  the  different  parts  of 
the  Union.  There  is  great  diversity  in  the  material  condi- 
tions of  different  parts  of  the  country,  and  at  present  the  peo- 
ple, particularly  in  the  West,  are  eager  to  have  their  difficul- 
ties handled,  their  economic  and  social  needs  satisfied,  by  the 
State  and  the  law.  It  would  be  extremely  "difficult  for  any 
central  legislature  to  pass  measures  suited  to  these  dissimilar 
and  varying  conditions.  How  little  Congress  could  satisfy 
them  appears  l)y  the  very  imperfect  success  with  which  it 
cultivates  the  field  of  legislation  to  which  it  is  now  limited. 

These  merits  of  the  Federal  system  of  government  which  I 
have  enumerated  are  the  counterpart  and  consequences  of  that 
limitation  of  the  central  authority  whose  dangers  were  indi- 
cat(>d  in  last  chapter.  They  are,  if  one  may  reverse  the  French 
phrase,  the  qualities  of  Federalism's  defects.  The  problem 
which  all  federalized  nations  have  to  solve  is  how  to  secure 
an  efficie.it  central  government  and  preserve  national  unity, 
while  allowing  free  scope  for  the  diversities,  and  free  play  to 
the  authorities,  of  the  members  of  the  federation.  It  is,  to 
adopt  that  favourite  astronomical  metaphor  which  no  American 
panegyrist  of  the  Constitution  omits,  to  keep  the  centrifugal 
and  c(>ntrii)etal  forces  in  equilibrium,  so  that  neither  the  planet 
States  shall  Hy  off  into  space,  nor  the  sun  of  the  Central  gov- 
ernment draw  them  into  its  consuming  fires.  The  charac- 
teristic merit  of  the  Am(Tican  Constitution  lies  in  the  method 
by  which  it  has  solved  this  prol)lem.  It  has  given  the 
National  government  a  direct  authority  over  all  citizens,  irre- 
spective of  the  State  governments,  and  has  therefore  been 
able  safely  to  leave  wide  powers  in  the  hands  of  those  govern- 
ments. And  by  placing  the  Constitution  above  both  the 
National  and  the  State  governments,  it  has  referred  the  arbi- 
trament of  disputes  between  them  to  an  independent  body, 
charged  with  the  interpretation  of  the  Constitution,  a  body 
which  is  to  be  deemed  not  so  much  a  third  authority  in  the 
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government  as  the  living  voice  of  the  Constitution,  the  un- 
folder  of  the  mind  of  the  people  whose  will  stantis  expressed 
in  that  supreme  instrument. 

The  appHcation  of  the.se  two  principles,  unknown  to,  or  at 
any  rate  little  used  by,  any  previous  federation,'  lias  contrib- 
uted more  than  anything  else  to  the  .stability  of  the  .\merican 
system,  ami  to  the  reverence  which  its  citizens  feel'  for  it,  a 
reverence  which  is  the  l)e.st  security  for  its  jicnuanciice.  Yet 
even  these  d(!vices  would  not  have  succeeded  but  for  the  pres- 
ence of  a  ma.ss  of  moral  and  material  iiiduences  stronger  tluui 
any  political  devices,  which  have  maintained  the  e(|uilibriuiii 
of  centrifugal  and  centrii)etal  forces.  On  the  one  hund  there 
has  been  the  love  of  local  independence  and  self-govenmient ; 
on  the  other,  the  sense  of  community  in  blood,  in  language,  in 
habits  and  ideas,  a  common  pride  in  the  national  history  anil 
the  national  flag. 

Quid  leges  sine  moribus?  The  .student  of  institutions,  as  well 
as  the  lawyer,  is  apt  to  overrate  the  <>ffect  of  mechanical  con- 
trivances in  politics.  I  admit  that  in  America  they  have  had 
one  excellent  result ;  they  have  formed  a  legal  habit  in  the 
mind  of  the  nation.  But  the  true  value  of  a  political  contriv- 
ance resides  not  in  its  ingenuity  but  in  its  adaptation  to  the 
temper  and  circumstances  of  the  people  for  whom  it  is  designed, 
in  its  power  of  using,  fostering,  and  giving  a  legal  form  to  those 
forces  of  sentiment  and  interest  which  it  finds  in  being.  So  it 
has  been  with  the  American  sy.stem.  Just  as  the  passions 
which  the  question  of  slavery  evoked  strained  the  Federal 
fabric,  disclosing  unforeseen  weaknesses,  so  the  love  of  the 
Union,  the  sense  of  the  material  and  social  benefits  involved 
in  its  preservation,  appeared  in  unexpected  strength,  and 
manned  with  zealous  defenders  the  ramparts  of  tlie  sovereign 
Constitution.  It  is  this  need  of  determining  the  suitability  of 
the  machinery  for  the  workmen  and  its  probable  influence 
upon  them,  as  well  as  the  capacity  of  the  workmen  for  using 
and  their  willingness  to  use  the  machinery,  which  makes  it  .so 
difficult  to  predict  the  operation  of  a  political  contrivance,  or, 
when  it  has  succeeded  in  one  country,  to  advis(>  its  imitation 
in  another.     The  growing  strength  of  the  National  government 

'  The  ppntral  Rovernment  in  the  .\chaeiin  Lcaeuc  liud  apparently  a  (iircot 
authority  over  the  citizens  of  the  several  litie.s.  luit  it  was  so  ill  ilefiiied  and  so 
little  employed  that  we  can  hardly  cite  that  instan<e  as  a  precedent. 
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m  llu'  I'liitrd  States  is  larRcly  due  to  sentimental  forces  that 
were  weak  a  century  ago,  and  to  a  development  of  internal 
comnumiea\ ions  which  was  then  undreamt  of.  And  the  de- 
vices which  we  admire  in  the  Constitution  might  have  proved 
unworkaMe  among  a  people  less  patriotic  and  self-reliant,  less 
law-loving  and  law-ahiding,  than  were  the  English  of  America. 

SlHHLKMKNTAKY    NoTE    TO    KdiTIUN    UK    1910 

Tliough  I  have  iimcie  sucli  corrections  in  the  forcKcjinR  cliapters  as 
are  mHHieil  to  l)rin>r  tlic  statements  made  in  them  up  to  the  present 
time,  it  is  i)roper  to  note  lu-re  in  a  concise  way  certain  general  ten- 
dencies which  have  affected,  and  may  hereafter  more  largely  atTect,  the 
working  of  the  Federal  system. 

The  jjrowth  of  popidation,  the  extension  of  communications  and 
their  larger  use  both  for  commerce  and  for  the  goiuKs  to  and  fro  of  the 
inhabitants,  as  well  as  the  emergence  of  new  ideas  and  new  needs, 
have  brought  about  many  changi's.  Three  desiTve  to  he  singled  out  as 
of  special  imiH)rtan<'e.  (1)  The  imi)ortance  of  tlu*  things  which  the 
National  (Jovemment  does,  has  tended  to  increase  as  compared  with 
the  things  which  the  States  do.  (2)  Tniformity  of  regulation  over 
the  country  has  become  more  needful.  (3)  In  the  matters  which  are 
regulated  jjartly  by  the  National  (iovernment  and  partly  by  the  States, 
the  inconvenience  arising  Irom  a  division  and  intermingling  of  powers 
has  iH'come  more  evident  and  more  serious. 

(1)  The  army  ami  the  navy  are  larger  and  more  costly  than  they 
were;  and  excite  more  attention.  Questions  of  tarilT  mor.«  and  more 
atTect  industry  and  trade.  There  is  more  interest,  though  perhaps  not 
yet  as  much  as  there  ought  to  be.  in  the  conservation  of  natural  re- 
sources, including  the  development  of  internal  waterwavs,  and  the  con- 
trol and  distribution  of  water  power. 

(Ji  The  evils  arising  from  the  bai'kwardness  of  some  States,  and 
the  lM)ldness  or  levity  of  .some  others,  in  li'gislating  upon  such  sub- 
jects as  child  labour,  sanitatiim,  divorce,  the  prevention  of  accidents 
in  nunmg  and  other  industries,  .swm  more  evident,  not  because  things 
are  any  worse  than  they  were,  for  they  are  in  most  respects  better, 
but  because  the  spirit  of  reform  and  the  humanitarian  sympath.v 
which  seeks  to  amend  the  ills  of  life  have  become  more  active. 
For  instan<-e  it  is  now  held  regrettable  t!iat  temptations  should  be 
offered  to  capitalists  to  e.stal)lish  factories  in  States  when^  the  law  gives 
deficient  protection  to  cliildren  or  makes  the  requirements  of  health 
and  safety  less  stringent.  In  those  fields  of  action  wherein  neither  Con- 
gress nor  the  Stales  enjoy  complete  authority,  the  want  of  a  power  to 
deal  with  the  whole  of  a  subject  makes  legislation  halting  anrl  imperfect. 
i'.ii  The  regulation  of  railroads,  as  respects  both  their  methods  of 
oiwration  and  their  rates,  by  one  law  and  one  administrative  authority 
seems  needed  not  only  in  the  interest  of  traders  and  passengers  but  in 
that  (jf  the  employees,  and  indeed  of  the  railroad  owners  themselves, 
who  are  haras.sed  by  the  \arying  (and  sometimes  vexatious;  legislatioa 
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of  (lifT.'n^nt  Stales  sii|MTJi(lil.'(i  t(.  tlic  lojrislation  of  r(>nj,'n'ss  fonlrollinL' 
int<<rsUU«(  Mjmtnom!.  WIk-iIht  all  niilroads  should  l)e  suhjcclod  to 
FtHl«Tal  Ictrislatioti,  nr  wIh-IIht  such  Ii-irisla1i(ni  should  1)«  oxtonded  only 
to  cover  th«  whole  working;  of  railroaiis  doinu  extra-state  business  or 
operating  in  more  than  one  State,  is  a  further  question  as  to  which 
opinion  is  divided.  There  has  tjrown  up  strong  deinami  for  the  sup- 
pression of  all  tnonojMdies  l.y  general  measures.  Tliern  is  a  desire  to 
st«)  more  control  and  a  uniform  control  exerted  liv  naticmal  law  over 
ianr*'  industrial  and  tra.linj,' cor|M.rations.  All  these  convergent  wishes 
and  «letnands  represent,  a  lenden.-y  which  has  not  as  yet  found  in 
Federal  law  and  Federal  ailministratii»n  a  concn-te  expn'ssion  propor- 
tionate to  its  stn-nyth.  The  mind  of  the  nation  is  now  awake  to  theso 
necHls  and  desires,  hut  it  is  reluctant  to  depart  from  the  oxisting  houn- 
liaries  of  Federal  wtion  and  Slat.'  a<'ti<m.  Thus  it  continues  to 
wrestle  with  the  problem,  th(*  dilTiciilties  of  which  lie  not  merely  in  the 
solution  to  be  attained  but  in  the  manner  of  attaining  the  solution 
because  there  ar«*  objections  to  both  the  courses  which  micht  have  t() 
be  taken,  th<*  course  of  amendin-,'  the  Constitutiim  and  the  course  of 
enc-oiirimmg  the  Federal  courts  to  effect  by  interpretation  alterations 
sf)  large  as  are  desired.  Xo  one  desires  to  weaken  confidence  in  the 
fundamental  instrument. 

Whatever  changes  may  come,  and  wheth<>r  they  come  sooner  or 
later,  it  is  clear  that  the  nation  feels  itself  more  than  ever  before  to  be 
one  for  all  commercial  and  social  purposes,  every  part  of  it  more  inter- 
laced with  and  dependent  on  all  the  oilier  F)arts  than  at  anv  previous 
epoch  of  Its  history.  This  feeling,  due  to  influences  which  "have  been 
steadily  gaining  ground,  cannot  but  have  its  effect  upon  political  in- 
stitutions, .t  does  not  necessarily  portend  any  menace  to  the  States. 
Every  one  f(K>ls  that  they  are  necessary  and  must  be  maintained.  But 
It  presages  some  further  extensions  of  Federal  authority. 

One  new  fact  which  was  expected  to  exalt  the  majestyand  strengthen 
the  power  of  the  National  (Jovernment  has  so  far  niade  little  if  any 
difference  -  I  mean  the  acquisition  of  transmarine  possessions  and 
particularly  of  the  Philii)pine  Ishuuls,  whi.-h  are  imme<liately  depend- 
ent upon  that  CJoverninent,  and  bring  it  into  relation  with  new  foreign 
prol)lems.  These  conquests  are  too  n>!atively  small  and  too  distant  to 
occupy  the  thoughts  of  the  j)eoplc.  The  lustre  of  the  National 
CJovernment  has  not  bei-n  vi-;ibly  enhanced  by  its  control  of  the  nt-w 
possessions,  and  still  less  has  its  character  as  a  constitutional  govern- 
ment suffered  from  the  fai-t  that  it  exercises  a  larger  sway  than  is 
permitted  to  it  a*  home.  It  is  n'>t  through  the  so-<'alled  ""imperial 
position"  which  ,  e  (Jovernment  of  llie  Tnited  States  now  holds,  nor 
through  the  place  it  has  assumed  as  a  world  power,  but  rather 
through  the  internal  causes  above  referred  to,  that  the  forces  which 
make  for  the  unifieatioii  of  the  country  seem  u,  be  working.  Vet 
in  one  respect  the  war  with  Spain  did  contril)ute  to  the  strengthen- 
mg  of  a  sentiment  of  unity,  for  it  obliterated  the  relics  of  sectional 
antagonism  which  had  lingered  on  from  the  days  of  the  (Mvil  War. 
Soldiers  from  the  North  and  soldiers  fr.iiu  the  South  fought  side  by 
side  in  Cuba  under  one  tlag. 
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There  is  another  point  of  view  from  which  we  have  still  to 
consider  the  (constitution.  It  is  not  only  a  fundamental  law, 
but  an  unchangeable  law,  unchangeable,  that  is  to  say,  by  the 
national  legislature,  and  changeable  even  by  the  people  only 
through  a  slow  and  difHcult  process.  How  can  a  country  whose 
very  name  suggests  to  us  nujvement  and  progress  be  governed 
by  a  system  and  under  an  instrument  which  remains  the  same 
from  year  to  year  and  from  century  to  century? 

By  the  " '^ 'onstitution  "  of  a  state  or  a  nation  we  mean  those 
of  its  rules  or  laws  which  determine  the  form  of  its  govern- 
ment, and  the  respective  rights  and  duties  of  the  government 
towards  tl  ?  (titizens  and  of  the  citizens  towards  the  govern- 
tnent.  These  rules,  or  the  more  important  among  them,  may 
be  contained  in  one  document,  such  as  the  Swiss  or  the  Bel- 
gian Constitution,  or  may  be  scattered  through  a  multitude  of 
statutes  and  reports  of  judicial  decisions,  as  is  the  case  with 
regard  to  what  men  call  tlie  English  Constitution.  This  is  a 
tlistinction  of  i)ractical  consequence.  But  a  still  more  impor- 
tant difTeren"(>  exists  in  the  fact  that  in  some  countries  the 
rules  or  laws  which  make  up  the  Constitution  can  be  made  and 
changed  by  the  ordinary  legislature  just  like  any  other  laws, 
while  in  other  countries  sudi  rules  an^  placed  above  and  out 
of  the  reach  of  the  legislature,  having  been  enacted  and  being 
changeal)le  only  by  some  superior  authority.  In  countries  of 
the  former  class  the  so-called  Constitution  is  nothing  more 
than  the  aggregate  of  those  laws  —  including  of  course  cus- 
toms and  judicial  decisions  —  which  have  a  political  character  ; 
and  thi*  d(><cription  is  too  vague  to  be  scientifically  useful,  for 
no  three  jurists  would  agree  as  to  which  laws  ought  to  be 
deemed  political.  In  such  countries  there  is  nothing  either  in 
the  form  of  what  are  commonly  called  constitutional  laws,  or 
in  the  source  from  which  they  emanate,  or  in  the  degree  of 
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their  authority,  to  mark  them  off  from  other  laws.  The  Con- 
stitution of  England  is  constantly  chanRinK,  for  as  tlic  IcRisla- 
turo,  in  the  ordinary  exercise  of  its  jM)wers,  frcfjuently  passes 
enactments  wliich  afl'e«'t  the  methods  of  government  and  the 
political  rights  of  the  citizens,  there  is  no  certainty  that  what 
is  called  the  Constitution  will  stand  the  same  at  the  end  of  a 
given  session  of  Parliament  as  it  stood  at  the  beginning.'  A 
constitution  of  this  kind,  capable  at  any  moment  of  being  Ix'nt 
or  turned,  expanded  or  contracteil,  may  properly  be  called  a 
Flexible  ('onstitution. 

In  countries  of  the  other  class  the  laws  and  rules  which 
prescribe  the  nature,  powers,  and  functions  of  the  government 
are  contained  in  a  document  or  docuiients  emanating  from  an 
authority  superior  to  that  of  the  legislature.  This  authority 
may  be  a  monarch  who  has  nctroyr  a  charter  alterable  by  him- 
self only.  Or  it  may  be  the  whole  people  voting  at  the  polls ; 
or  it  may  be  a  special  assembly,  or  combination  of  a.ssemblies, 
appointed  nd  hoc.  In  any  case  we  find  in  such  countries  a  law 
or  group  of  laws  distinguished  from  other  laws  not  merely  by 
the  character  of  their  contents,  but  by  the  source  whence  they 
spring  and  by  the  force  they  exert,  a  force  which  overrides  and 
breaks  all  conflicting  enactments  passed  l)y  the  ordinary  legis- 
lature. Where  the  Constitution  consists  of  such  a  law  or  laws, 
I  propose  to  call  it  a  Rigid  (Constitution,  i.e.  one  which  cannot 

'  Tho  first  statesman  who  p'tnarkcd  this  scorns  to  have  hrcn  .lanii's  Wilson, 
who  siiid  in  l~H7,  "Thi-  idea  of  a  constitution  liniitiiiK  anil  siipcrintcnilinK  thi; 
npcratiuna  of  IcKislativc  authority,  sccnis  not  to  have  Im-cu  accurately  under- 
stood in  Britain.  There  are  at  least  no  traces  of  pra<'tice  eonforniahle  to  such 
a  principle.  The  British  Constitution  is  just  what  the  hritish  Parliament 
pleases.  When  the  Parliament  transferred  le(jislati\e  authority  to  Henry  V'lII., 
the  act  transferring  I'ould  not,  in  the  strict  acccpt.ition  of  thc>  trrm,  h«'  called 
unconstitutional.  To  control  thi>  powers  and  condui-t  of  the  lenislaturr-  liy  an 
overruliuK  con.stitution  wa.s  an  improvement  in  tlie  science  and  practice  of 
Bovernment  reserved  to  the  .\merii'an  .States."  —  Klliot's  Ihluilra,  ii.  'l.'J2. 
Paley  had  made  the  olwervation  relatiuK  to  Kntjland  in  his  Moral  PhilnKuphu, 
published  shortly  Itefore  17S7.  Read  and  consider  Oliver  Croniwell's  instru- 
ment, called  "The  Government  of  the  Commonwi'alth  of  KnKlaiul.  .Scotland, 
and  Ireland,"  printed  in  the  Pnrlinminldn/  Hlslorn,  vol.  iii.  p.  1417.  It  waa 
provided  by  this  in.strument  that  statuti's  passed  in  Parliament  should  take 
effect,  even  if  not  a.s8ente<t  to  by  the  Lord  Protector,  but  only  if  they  were 
asrroeable  to  the  articles  of  the  instrumejit.  which  would  therefore  appear  to 
have  lieen  a  genuine  Rigid  Constitution  within  the  terms  of  the  definition  Riven 
in  the  text.  Some  of  the  provisions  of  the  artii'les  are  so  minute  that  they  can 
hardly  have  Ix'en  intended  to  b<'  placerl  alntve  changr  by  Parliament ;  but 
Cromwell  seems  from  the  remarkable  spcei'h  which  hedelivere<l  on  IGth  Decem- 
ber 16.5.3.  in  pronmlnatini^  the  Instrument,  to  have  conceived  that  what  he 
called  the  Fuudamuntals  should  be  unchangeable. 
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1)0  j)ent  or  twisted  by  the  action  of  the  IcKiMlatur.',  I.ut  stands 
stilT  and  solid,  ojiiJosinK  a  stuhlKirn  resistance  to  the  attacks 
of  any  majority  who  may  desire  to  transgress  or  evade  its 
provisions.  As  the  English  Constitution  is  the  Ixst  modern 
instance  of  the  flexible  type,  so  is  the  American  of  the  rigid 
typo. 

It  will  at  once  hv  asked,  How  can  any  constitution  he  truly 
rigid'.  C.rowth  and  decay  are  the  necessary  conditions  of  the 
hfo  of  mstitutions  as  well  as  of  individual  organi>ms  Ono 
constitution  may  be  altered  N-ss  frcfiuently  or  easily  than 
another,  but  an  absolutely  unchangeable  constitution  is  an 
impossibility.' 

The  question  is  pertinent ;  the  suggestion  is  tru(>.  No  con- 
stitution can  be  made  to  stand  unsusceptible-  of  change,  because 
If  It  were  It  would  cease  to  be  suitable  to  the  conditions  amid 
which  It  has  to  work,  that  is,  to  th(>  actual  forces  which  .sway 
politics.  And  being  unsuitable,  it  would  be  weak,  not  rooted  in 
the  nature  of  the  State  and  in  the  respect  of  th(>  citizens  for 
whom  It  exists  ;  and  being  weak,  it  would  presently  be  over- 
throwi.  If  therefore  we  find  a  Higi.l  ( "on.stitution  tenacious  of 
hfo  If  wo  find  It  enjoying,  as  Virgil  says  of  the  gcnls,  a  fresh 
and  green  old.  age,  w(>  may  be  sure  that  it  lias  not  stood  wholly 
changeless,  but  has  be.>n  so  modified  as  to  have,  a.lapted  it- 
self to  the  always  altering  circumstances  that  luive  growii  up 
round  It.  Most  of  all  must  this  be  true  of  a  new  country 
whore  men  and  circumstances  chang.>  faster  than  in  Europe, 
and  where,  owng  to  th(>  eciuality  of  conditions,  the  leaven  of 
new  ideas  works  more  thoroughly  upon  th(>  whole  hunp. 

V\e  must  therefor(>  be  prepar.-d  to  exp.-ct  that  the  American 
Constitution  will,  wlu-ii  its  pros,  nt  cunditi.)n  is  comi)ared  with 

ran'sJ'lh.r""*-*"!''""  'l^"'"  """''■"*   "■"^'''  '''■"•  ''"  '"•  '"•'rl.v  ='11   •"'••xil.!...  Ik- 
w^uvn       ?'.''■''',    ;;"   "■;■;"  P'^'™'"    '•>•   •"•i'-.ary    a.ss,.n>l.li,.s.   all    who.sc 

to  th,    (,„.f.tuti.,n  ..f  K„Bl,,n<l-lK,th  left   n.nny  n.„„t<    ,„„l.tfTmin<-,l    lK,th 

.•ntitlod  Sliuiic^  ,„  Historic  and  ./«r/.v/,rW.  ,„■, .  alrra.lv  r.^f.-rnd  to  ) 

,„  ilZrZ'rru  i'"''  f""'  ''"'t  *'"'■■"  "!  ^'^""'^  '•"■"''itution.s  provi..i„„.s  intended 
to  i«.r-„rP  .-...rtait.  laws  from  rhixim:  At  Athens,  for  instanre.  there  was  a  dis- 
t.netion  be  w,M>n  I..US  (.6.00.)  whieh  re„nire,l  the  approvaf  of  a  eor^mit  et 
railed  the  Nomothetae.  an.l  Deerees  ,i.r,<t.l<r^ara)  pasj,l  hy  the  As."e,nMvXo 
and  any  person  proposinR  a  deere..  ineot.sist.-nt  with  a  law  was  liable  to  an 
rnlion  (Ypa«,  .apa.6^.,.,  f„r  having,  so  to  sp-.k,  led  the  p,H>ple  in  o  illeiy^ 
Uis  conviction  earned  with  it  a  declaration  of    he  invalidity  of  vhe  decree 
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its  firt'-ncw  coiulition  in  17H1),  provr  to  have  felt  the  hand  of 
time  and  change. 

Historical  imiuiry  verifies  this  expectation.  The  Constitu- 
tion of  the  United  Stat«'s.  rinid  thounh  it  he,  lius  chunked,  has 
developeii.  It  has  developed  in  thre«'  ways  to  whidi  I  devote 
the  tiiree  following  chapters. 

It  lias  ixH'n  chaiiKed  l)y  Anien(hiu'nt.  Certain  provisions 
have  been  struciv  out  of  the  original  document  of  1787-88  ; 
certain  otlicr  and  more  numerous,  j)rovisions  have  been  added. 
This  method  needs  httle  explanation,  because  it  is  op«'n  and 
direct.  It  resembh's  the  metluMl  in  which  laws  are  chaiiKed 
in  KiiKland,  the  ditTerence  l)einK  that  Mhen-as  in  Knuland 
statutes  are  chsmged  by  the  lenislalure  alone,  here  in  the  rriitetl 
States  the  fuadamental  law  is  changed  in  a  more  complex 
fa.shion  by  th."  joint  action  of  Congress  and  the  States. 

It  has  been  di'veloped  by  Interpretation,  that  is,  by  the 
unfolding  of  the  meaning  imjjlicitly  contained  in  its  necessarily 
brief  terms  ;  or  by  the  extension  of  its  provisions  to  ca.ses 
which  they  do  not  directly  contemplate,  but  which  their  gen- 
eral spirit  must  be  deemed  to  cover. 

It  has  been  develojjed  by  I'sage,  that  is,  by  the  establish- 
ment of  rules  not  inconsistent  with  its  express  provisions,  but 
giving  them  a  character,  effect,  and  direction  which  they  would 
not  have  if  they  stood  ulone,  and  by  which  their  working  is 
materially  modified.  These  rules  are  sometimes  embodied 
ill  statutes  passed  by  Congress  and  repealed  by  Congn-ss. 
Sometimes  they  remain  in  the  stage  of  a  mere  convention 
or  understanding  wiiich  has  no  legal  authority,  but  which 
everybody  knows  luul  accepts.  Whatever  their  fonn,  they 
must  not  conflict  with  the  letter  <>{  the  Constitution,  for  if 
they  do  conflict  with  it,  they  will  be  d«'e)ue(l  invalid  whenever 
a  question  involving  them  comes  before  a  court  of  law. 

It  may  be  observ.'d  that  of  these  three  modes  of  change,  the 
first  is  the  most  obvious,  direct,  and  effective,  but  also  the 
most  difficult  to  apf)ly,  because  it  nvi'ds  an  agreement  of  many 
independent  bodies  which  is  rarely  attainable.  The  second 
mode  is  less  {M)tent  in  its  working,  bec:uis.e  ;in  interpretation 
put  on  a  provision  may  be  recalled  or  modified  by  the  same 
authority,  viz.  the  courts  of  law  (and  especially  the  Supreme 
Federal  Court),  which  has  delivered  it.  But  while  a  particular 
interpretation  stands,  it  is  as  strong  as  th<'  Constitution  itself, 
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being  indeed  incorporated  therewth,  and  therefore  stronger  than 
anything  which  does  not  issue  from  the  same  ultimate  source 
of  power,  the  will  of  the  people.     The  weakest,  though  the 
easiest  and  most  frequent  method,  is  the  third.     For  legisla- 
tion and  custom  are  altogether  subordinate  to  the  Constitution, 
and  can  take  effect  only  where  the  letter  of  the  Constitution  is 
silent,  and  where  no  authorized  interpretation  has  extended  the 
letter  to  an  unspecified  case.     But  they  work  readily,  quickly, 
freely  ;  and  the  developments  to  be  ascrii)ed  to  them  are  there- 
fore as  much  larger  in  quantity  than  those  du(;  to  the  two 
other  methods  as  they  are  inferior  in  weight  and  permanence. 
We  shall  perceive  after  examining  these  three  sources  of 
change  not  only  that  the  Constitution  as  it  now  stands  owes 
much  to  them,  but  that  they  are  likely  to  modify  it  still  further 
as  time  goes  on.     We  shall  find  that,  rigid  as  it  is,  it  suffers 
constant  qualification  and  deflection,  and  that  while  its  words 
continue  in  the  main  the  same,  it  has  come  to  mean  something 
different  to  the  men  of  I&IO  from  what  it  meant  to  those  of 
1810,  when  't  had  been  at  work  for  more  than  twenty  years,  or 
even  to  those  of  1860,  when  the  fires  of  protracted  controversy 
might  be  thought  to  have  thrown  a  glare  of  light  into  every 
comer  of  its  darkest  chamber. 
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THE  AMENDMENT  OF  THE   CONSTITUTION 

The  men  who  sat  in  the  Convention  of  1787  were  not  san- 
g-'.ne  enough,  Hke  some  of  the  legislating  sages  of  antiquity, 
or  like  such  imperial  codifiers  as  the  Emperor  Justinian,  to 
suppose  that  their  work  could  stand  unaltered  for  all  time  to 
come.  They  provided  (Art.  v.)  that  "( ongress,  whenever 
t  vo-thirds  of  both  houses  shall  deem  it  neces.sary,  shall  pro- 
pose amendments  to  this  Constitution,  or  on  the  application 
of  the  legislatures  of  two-thirds  of  the  several  States,  shall  call 
a  convention  for  propo.sing  amendments,  which,  in  either  ca.se, 
shall  be  valid  to  all  intents  and  purposes  as  part  of  this  Consti- 
tution when  ratified  by  the  legislatures  of  three-fourths  of  the 
several  States,  or  by  conventions  in  three-fourths  thereof,  as 
the  one  or  the  other  mode  may  be  prescribed  by  Congress." 

There  are  therefore  two  methods  of  framing  and  proposing 
amendments. 

(A)  Congress  may  itself,  by  a  two-thirds  vote  in  each  house, 
prepare  and  propose  amendments. 

^  (B)  The  legislatures  of  two-thirds  of  the  States  may  require 
Congress  to  summon  a  Constitutional  Conv(>ntion.  Congress 
shall  thereupon  do  so,  having  no  option  to  refuse  ;  and  th(>  Con- 
vention when  called  shall  draft  and  submit  amendments.  No 
provision  is  made  as  to  the  election  and  composition  of  the 
Convention,  matters  which  would  therefore  appear  to  be  left  to 
the  discretion  of  Congress. 

There  are  also  two  methods  of  enacting  amendments  framed 
and  proposed  in  either  of  the  foregoing  ways.  It  is  left  to 
Congress  to  prescribe  one  or  other  method  as  Congress  may 
think  fit. 

(X)  The  legislatures  of  three-fourths  of  the  States  may  ratify 
any  amendments  submitted  to  them. 
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(Y)  Conventions  may  he  called  in  the  several  States,  and 
three-fourths  of  those  conventions  may  ratify.' 

On  all  the  occasions  on  which  the  amending  power  has  been 
exercised,  method  A  has  been  employed  for  proposing  and 
method  X  for  ratifying  —  i.e.  no  drafting  conventions  of  the 
whole  Union  or  ratifying  conventions  in  the  several  States  have 
ever  been  summoned.  The  preference  of  the  action  of  Con- 
gress and  the  State  legislatures  may  be  ascribed  to  the  fact  that 
it  has  never  been  desired  to  remodel  the  whole  Constitution, 
but  only  to  make  changes  or  atlditions  on  special  points.  More- 
over, the  procedure  by  National  and  State  conventions  might 
be  slower,  and  would  involve  controversy  over  the  method 
of  electing  those  bodies.  The  consent  of  the  President  is 
not  required  to  a  constitutional  amendment.^  A  two-thirds 
majority  in  Congress  can  override  his  veto  of  a  Bill,  and  at 
least  that  majority  is  needed  to  bring  a  constitutional  amend- 
ment before  the  people. 

There  is  only  one  provision  of  the  Constitution  which  cannot 
be  changed  by  this  process.  It  is  that  which  secures  to  each 
and  every  State  equal  representation  in  one  branch  of  the 
legislature.  "No  State  wthout  its  consent  shall  be  deprived 
of  its  equal  suffrage  in  the  Senate"  (Art.  v.).  It  will  be  ob- 
served that  this  provision  does  not  require  unanimity  on  the 
part  of  the  States  to  a  chang(>  diminishing  or  extinguishing 
State  representation  in  tlie  Senate,  but  merely  giv<>s  any  par- 
ticular State  proposed  to  be  affected  an  absolute  veto  on  the 
proposal.  If  a  State  were  to  consent  to  surrender  its  rights, 
and  three-fourths  of  the  whole  number  to  concur,  the  resistance 
of  the  remaining  fourth  would  not  prevent  the  amendment  from 
taking  effect. 

Following  President  Lincoln,  Americans  speak  of  the  Union 
as  indestructible  ;  and  the  e.xp"ession,  "An  indestructible  Union 
of  indestructible  St:it<>s,"  has  been  used  by  the  Supreme  court 
in  a  fjunous  case.^  But  looking  at  the  constitution  simply  as 
a  legal  ilocument,  one  finds  nothing  in  it  to  prevent  the  adop- 
tion of  an  amendment  providing  a  nielhod  for  dissolving  the 

'  No  tini"  c  fix<'tl  within  uhii'h  tlip  nttificMti'i!!  niu«t  tnko  plaoe,  a  somewhat 
inronvoniont  oniis.sion. 

'  The  point  wat.  dooidod  liy  tho  Siiprom<'  court  in  1794  in  the  case  of  Hnllings- 
viirth  V.  Stilt '  of  Vrnnont  ('.\  Dall.  '.MX)  ;  and  thf  Sonato  oamo  to  the  same  con- 
clusion in  ISO.").     Spo  ,?anipst)n  on  Constilutioiial  Conventions,  S  560. 

'  Texas  v.  iVhitc,  sec  ante,  p.  322. 
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existing  Federal  tic,  whereupon  such  method  would  be  applied 
so  as  to  form  new  unions,  or  permit  each  State  to  become  an 
absolutely  sovereign  and  independent  coimnonwealth.  The 
power  of  the  pe(ji)le  of  the  United  States  appears  competent  to 
effect  this,  should  it  ever  be  tlesired,  in  a  perfectly  legal  way, 
just  as  the  British  Parliament  is  legally  comp(>tent  to  re- 
divide  (Ireut  Britain  into  the  sixteen  or  eighteen  independent 
kingdoms  which  existed  within  the  island  in  the  eighth  cen- 
tury. 

The  amendments  made  by  the  above  process  (A  +  X)  to  the 
Constitution  have  been  in  all  seventeen  in  numl)er.     These  have 
been  made  on  five  occasions,  and  fall  into  fivt;  groups,  two  of 
which  consist  of  one  amendment  each.     The  first  group,  in- 
cluding ten  amendments  niade  immediately  after  the  adoption 
of  the  Constitution,  ought  to  be  regardetl  as  a  supplement  or 
postscript  to  it,  rather  than  as  changing  it.     They  constitute 
what  the  .Vmericans,  follownnr  the  English  i)recedent,  call  a  Bill 
of  Riglits,  securing  the  individual  citizen  and  the  States  against 
the  encroachments  of  Federal  poAver.^     The  second  and  third 
groups,  if  a  singl(>  ameruhnent  can  ite  properly  cjJled  a  group 
(viz.  amendments  xi.  and  xii.),  are  corrections  of  minor  defects 
which  had  disclosed  themselves  in  the  working  of  the  Constitu- 
tion.-'    The  fourth  group  marked  a  political  crisis  and  regis- 
tered   a    political    victory.     It    comprises    three    amenilments 
(xiii.    xiv.    XV.)   which    forbiil   slavery,   define    citizen.ship,   en- 
deavour to  secure  the  suffrage  of  citizens  against  attempts  by 
States  to  discriminate  to  the  injury  of  particular  classes,  and 
extenil    Federal   protection  to  those  citizens  who  may  suffer 
from  the  operation  of  certain  kinds  of  unjust  Stale  laws.     These 
three  amenchnents  are  the  outcome  of  the  War  of  Seces.sion, 
and  were  needed  in  order  to  confirm  and  secure  for  the  future 
its   results.     The   requisite   majority   of   States   was   obtained 
under    conditions    altogether    al)n()nna!,    some    of    the    lately 
conquered   States  ratifying  while   actually   controlled   by  the 
northern  armies,  others  as  the  jjrice  which  they  were  obliged 
to  pay  for  the  re-admission  to  Congress  of  their  s(>nators  and 

'  Thcsi'  tni  aiiuTidmcnts  were  liroposcd  hy  tin-  first  CNjiiurcisn.  Imvina  Ix-cn 
frmn.'ci  ii\-  it  out  ni  KKi  aiiii'iultiii'iit.s  .siinKi'stcd  hy  various  Stati'.s.  and  wtTo 
ratiti.'d  by  all  the  States  (mt  three.      They  took  effi'et  in  Deeernber  17itl. 

'  The  eleventh  anieudmeiit  iieRatived  a  ;'()iistru>'tion  which  ttie  Supreme 
rourt  h;td  put  upon  its  own  judicial  imwers  (see  ahove.  p.  S.iJ)  ;  the  twelfth 
correeted  a  fault  in  the  nietlux]  of  ihoosiuK  the  President. 
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rt'pr»>-^<'ntatives.'  The  (U'tuils  belong  to  history :  all  we  need 
hen'  note  is  that  these  deep-reaehing,  but  under  the  circum- 
stances jMThaps  unavoidable,  changes  were  carried  through  not 
by  the  fo'e  will  of  the  {X'oples  of  three-fourths  of  th(>  States, 
but  under  the  pressure  of  a  majority  which  had  triumphed  in 
a  great  war,  and  used  Its  command  of  the  National  government 
and  military  strength  of  the  Union  to  effect  purposes  deemed 
indisix'nsable  to  the  reconstruction  of  the  Federal  system.^ 

The  two  amendments  of  1913  may  be  called  a  fifth  group,  for 
though  they  relates  to  (juite  different  matters,  both  are  the  protl- 
ucts  of  what  may  be  described  as  the  "radical  tendencies" 
wiiich  had  grown  iwwerful  in  the  early  years  of  the  present 
century.  One  oi  these  amendments  extended  and  defined 
the  power  of  Congress  to  impose  an  income  tax.  The  other 
took  the  election  of  Senators  away  from  the  State  legislatures 
to  vest  it  in  the  peoples  of  the  States,  a  concession  to  the  prin- 
ciple of  direct  popular  sovereignty  as  well  as  an  expression  of 
distrust  in  legisl"*ive  bodies.  The  former  of  these  two  met  with 
consiilerable  o]  ■')>•  ion  in  the  older  States  of  the  East,  where 
capitalistic  infiuences  have  power;  the  latter  was  readily  ac- 
cepted in  every  State.' 
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'  Till'  thirteenth  ameiulinent  was  proposed  by  CoiiKress  in  February  18C.5, 
ratified  and  deelareii  ui  force  December  IStiS;  the  fourteenth  was  proposed  by 
Congress  June  ISGO,  ratified  and  deehired  in  force  .luly  ISdS;  the  fiftei-nth  was 
proposed  by  Congress  February  IHOit,  ratified  and  declared  in  force  March 
1S70.  The  fourteenth  amendment  liail  given  the  States  a  strong  motive  for 
enfranchising  the  negrws  by  cutting  down  the  representation  in  Congress  of 
any  State  wliieh  excluded  nude  inhabitants  (being  citizens  of  the  United  States) 
from  the  suffrage ;  the  fifteenth  went  further  and  forl)ade  "race,  colour,  or  pre- 
vious condition  of  servitude"  to  be  made  a  groun.!  of  exclusion. 

The  effi ct  of  these  three  amendments  w;  .v  considered  by  the  Supreme 

court  (in  ls7_')  in  the  so-called  Slaughter  'attcs  (Itl  Wall.  S2),  the  effect 

of  which  is  thus  stated  by  Mr.  .Justice  Mu,.  .  "  With  the  exception  of  the 
specific  provisions  in  the  three  amendments  for  the  protection  of  the  personal 
rights  of  the  citiz  'IIS  and  peo|)le  of  the  I'nited  States,  and  the  necessary  re- 
strictions upon  the  power  of  the  States  for  that  purpo.se,  with  the  udditioiia 
to  the  power  of  tie-  general  government  to  enfori-e  tho.se  provisions,  no  sub- 
stantial change  has  been  made  in  the  relations  of  the  State  governments  to 
the  Fed  ral  government."  —  .Xddress  delivered  before  the  University  of  Michi- 
gan, l«s7. 

The  provision  of  the  fourteenth  amendment  which  enables  the  representa- 
tion of  a  State  to  be  redueeil  has  not  so  far  been  applied.  As  to  the  pr:irtii'al 
results  of  the  fifteenth  amendment  ami  the  present  stati'  of  the  suffrage  in  the 
former  Slave  States,  see  Chapters  XCIII.   XCV.  itOKt. 

''  Hut  though  military  coTcion  influenced  the  adoption  of  the  thirteenth 
amendment,  while  political  coTcion  bore  a  large  part  in  securing  the  adoption 
of  the  others,  it  must  be  rememlwred  that  some  changes  in  the  Constitution 
were  an  absolutely  ni-ces.sary  corollary  to  the  war  which  had  just  ended. 
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Many  amondmonts  to  tin;  Constitution  Imve  l)p('n  ut  various 
times  HURpostcd  to  (Jonprcss  l)y  Pn'si.lcnts,  or  broiiKJit  forward 
in  (Uinpniss  by  mcnilxTs,  but  very  few  of  these  have  ever  ob- 
tained th(!  recjuisite  two-thirds  vote  of  both  Flouses.  In  17S9, 
however,  and  aRaiii  in  1807,  amenchnciits  were  passed  by  Con- 
gress and  su})mitted  to  the  States  for  which  tlie  recjuisite  ma- 
jority of  thre(!-fourths  of  tht;  States  was  not  obtained;  and 
in  February  and  Mareh  18()1  an  amenchnent  forbidding  the 
Constitution  to  Ik*  ever  so  amended  as  to  autliorize  Congn'ss 
to  interfen;  with  the  "domestic  institutions."  including  slavery-, 
of  any  State,  wa.s  j)assed  in  i)oth  Houses,  but  never  submitted  to 
the  States,  because  war  broke  out  inunediately  afterwards.  It 
would  iloubtless,  Iiad  jH'ace  l)een  preserved,  have  failed  to  ob- 
tain the  acceptance  of  three-fourths  of  the  States,  and  its  effect 
could  only  have  iM-en  to  nnjuire  those  who  might  thereafter 
propo.se  to  amend  the  Constitution  so  as  to  deal  with  slaverj-,  to 
propose  also  the  repeal  of  this  particular  amendment  itself.' 

The  moral  of  these  facts  is  not  far  to  seek.  Although  it 
ha.s  long  betm  the  habit  of  the  .Americans  to  talk  of  their  Cahi- 
stitution  with  almost  superstitious  reverence,  there  have  often 
been  times  when  leading  .statesmen,  perhaps  even  political 
parties,  would  have  materially  altered  it  if  they  could  have 
done  so.  There  have,  moreover,  been  some  alterations  sug- 
gested in  it,  which  the  impartial  good  sense  of  the  wi.se  would 
have  approved,  but  which  have  never  been  submitted  to  the 
States,  because  it  was  known  they  could  not  l)e  carried  by 
the  nquisite  majority.-     If,  therefore,  comparatively  little  use 

'  Tho  Greek  rcpulilics  of  antiiiuity  soiiictimcs  placid  some  partinihir  law 
under  a  .special  siuietioii  \,y  dcnouiKinK  the  p.ualty  of  death  on  anv  one  who 
should  propose  to  n^peal  it.  In  .such  ciuse.s.  tlic>  man  who  inti'nded  torepeal  the 
law  .so  sanctioned  of  course  l)ej;an  l).v  proposioK  the  repeal  of  the  law  wliieh 
inipo.sed  the  penalty.  .So  it  would  have  he.n  in  this  ca.se:  so  it  must  iJways 
l)e.  No  sovereiKU  l)(«ly  can  limit  its  ,  wn  pow.rs.  The  British  Parlianieiit 
seems  to  hav<'  attempted  to  l>ind  its'lf  \,y  providing  in  the  .\ct  of  Union  with 
Ireland  (;{<»  and  40  (ieorj-i'  III.,  c.  (>7)  that  the  m.iintenance  of  the  Protestant 
Kpiscopal  Chureh  tus  an  Kst.iMish.'d  Chunh  in  Ireland  shouhi  l)e  "deemed  an 
essential  anil  fundamental  part  of  the  rniim."  That  church  w;ls,  however,  dis- 
e.stal)li.sheil  in  ISIilt  with  jls  much  exse  :is  thi.uKh  this  provision  had  never  exi.sted. 
In  the  Forty-ninth  Congress  (ISM  Sti)  no  fewer  than  fortv-seven  proposi- 
tions wen>  intro<!ueed  for  the  .-smcndmc!  t  ..f  th-  ''on.^titutioi:.  :.ome  of  them  of 
a  sweeping,  several  of  a  rather  complex,  nature.  (Some  of  these  covered  the 
.same  Kroiuid.  so  the  total  miml.er  of  alt  rations  proposed  was  less  tl:in  forty- 
seven.)  None  .sii'ins  to  have  been  voted  on  hy  ('onKre.s.s;  and  only  five  or  six 
even  deserved  serious  consideration.  One  at  least,  that  enahliuK  tlie  President 
to  veto  items  in  an  appropriation  bill,  would  have  effwted  a  great  iniprovu- 
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has  ho"n  mado  of  tho  provisions  for  amcndmpnt,  this  has  Won 
(hio,  not  solely  to  the  oxccllcnco  of  the  original  instrument, 
but  also  to  the  difficulties  which  surround  the  process  of  change. 
Alterations,  though  seldom  large  alterations,  have  been  needed, 
to  cure  admitted  faults  or  to  supply  dangerous  omissions,  but 
the  process  has  been  so  difficult  that  it  has  been  successfully 
a])plied  only  in  three  kinds  of  cases,  (a)  matters  of  minor  con- 
se(iuence  involving  no  party  interests  (Amendments  xi.,  xii., 
and  xvi.),  (h)  in  the  course  of  a  revolutionary  movement  which 
had  dislocated  the  Union  itself  (Amendments  xiii.,  xiv.,  xv.),  and 
(r)  matters  in  which  there  existed  a  general  sentiment  common 
to  both  parties  desiring  alteration  (Amendments  i.  to  x.  and 
Amendment  xvii.). 

The  passing  of  the  two  Amendment.*  of  1913  may  suggest  that 
the  Constitution  is  more  likely  to  undergo  change  in  the  near 
future  than  had  seemed  probable  twenty  years  ago.  Still  it 
is  worth  while  to  enquire  why  the  regular  i^rocedure  for  amend- 
ment had  therefore  proved  in  practice  so  hard  to  apply. 

Partly,  of  coarse,  owing  to  the  inherent  disputatiousness  and 
perversity  (what  the  Americans  call  "  cussedness  ")  of  bodies 
of  men.  It  is  difficult  to  get  two-thirds  of  two  assemblies  (the 
Houses  of  Congn^ss)  and  three-fourths  of  forty-<'ight  com- 
monwealths, each  of  which  acts  by  two  assemblies,  for  the 
State  legislatUH's  are  all  tlouble-chambered.  to  agree  to  the 
same  practical  proposition.  Except  under  the  pressure  of 
urgent  troubles,  such  as  were  those  which  procured  the  accept- 
ance of  the  Constitution  itself  in  1788.  few  jiersons  or  bodies 
will  consent  to  forego  ol)ject'  )ns  of  detail,  perhaps  in  them- 
selves reasonable,  for  the  mere  saKC  of  agreehig  to  what  others 

nient.  I  find  anioiiK  thi'in  the  follovviiiB  proposali^  r  To  prohibit  the  sale  of 
alroholic  liquors,  t"  forliid  poiytjaniy,  to  coiiftr  th"  sufTruK"'  on  women,  to  vest 
the  election  of  the  President  directly  in  the  people,  to  elect  representatives 
for  three  instead  of  two  years,  to  ehoo.se  senators  \>y  popular  election,  to  em- 
power Congress  to  limit  tin'  hours  of  labour,  to  empower  Congress  to  pass 
uniform  laws  reganlinK  marriag  ■  ami  divorce,  to  enable  the  p"ople  to  elect 
ciTtain  Federal  officers,  to  forbid  Cniigrf^ss  to  p;i.ss  any  l<K'al  private  or  special 
enactment,  to  forbid  Congress  ♦  ■  direct  the  paymi'nt  of  claims  legally  barred 
liy  lapse  of  time,  to  forbid  the  ..i.iti'S  to  hire  out  the  labour  of  prisoners. 

In  the  .sixtieth  Congress  thirty-six  such  propositions  were  introduced,  indud- 
iiig  proposals  for  thf-  eiiction  of  judges,  lor  the  election  of  postmasters,  for 
uniform  laws  regarding  divorce,  for  the  rep<'al  of  the  fourteenth  and  of  the 
fifteenth  amendments  to  the  Const^'ution,  for  altering  the  term  of  the  presi- 
dential office,  for  altering  the  succes.sion  to  that  offite,  for  an  initiative  and 
referendum,  for  acknowledging  the  Deity  in  the  Fc'deral  Constitution,  for  alter- 
ing the  methixl  of  elr'cting  United  States  Senators. 
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have  a^'c(>pt(>fl.  They  want  to  have  what  seems  to  themselves 
the  very  best,  instead  of  a  second  .  '•st  suggested  fjy  some  one 
else.  Now,  bodies  enjoying  so  much  legal  independence  as  do 
the  legislatures  of  the  Stat(!s,  far  from  being  disp<jsed  to  defer 
to  (V)ngress  or  to  one  another,  are  more  jealous,  more  sus- 
picious, more  vain  and  opinionated,  than  so  many  individuals. 
Rarely  will  anything  but  an  active  party  spirit,  seeking  either 
a  common  party  object  or  individual  gain  to  flow  from  party 
8UC(!ess,  mak(!  them  work   together. 

If  an  amendment  comes  to  the  legislatures  recommended 
by  the  general  voice  of  their  party,  they  will  be  quick  to  adopt 
it.     But  in  that  ca.se  it  may  probably  encounter  the  hostility 
of    the    opposite   party,    and   parties    are    in    many    States 
pretty  evenly  balanced.     It  is  seldom  that  a  two-thirds  ma- 
jority in  either  House  of  C'ongress  can  be  secured  on  a  party 
issue;    and  of  course  such  majorities  in  both  Houses,  iind  a 
three-fourths  majority  of  State  legislatures  on  a  party  issue, 
are  still  less  probable.     Now,  in  a  country  pervaded  by  the 
spirit  of  party,  most  questions  either  are  at  starting,  or  soon 
become,  controversial.'     A  change  in  the  (Constitution,  however 
useful  Its  ultimate  consequences,  is  Hkely  to  be  for  the  mo- 
ment deemed  more  advantageous  to  one  party  than  to  the 
other,  and  this  is  enough  to  make  the  other  party  oppose  it. 
The  mere  fact  that  a  proposal  comes  from  one  side,  rouses  the 
suspicion  of  the  other.     There  is  always  that  dilemma  of  which 
England  has  so  often  felt  the  evil  consequences.     If  a  meas- 
ure of  reform   is   pressing,  it  becomes  matter  of  party  con- 
tention,  and   excites  passion.     If  it  is  not  pressing,   neither 
party,  having  other  and  nearer  aims,  cares  to  take  it  up  and 
push  it  through.     In  America,  a  party  amendment  to  the  Con- 
stitution can  very  seldom  be  carri-'d.     Most  non-party  amend- 
ments fall  into  the  category  of  those  things  which,  because  they 
are  everybody's  business,  are  tli<>  business  of  nobody. 

It  is  evident  when  one  considers  the  nature  of  a  Rigid  or 
Supreme  constitution,  that  some  method  of  altering  it  so  as  to 
make  it  conform  to  altered  facts  and  ideas  is  indispensable.  A 
European  critic  may  remark  that  tlic  American  method  has 
failed  to  answer  the  expectations  formed  of  it.     The  belief,  he 

'  Xeverttirloss  neither  the  sixteenth  nor  the  seventeenth  amendment  had  a 
party  eharacter,  though  the  former  was  more  generally  acceptable  to  one  party 
than  to  the  other. 
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will  say,  of  its  authors  was  that  while  nothing  less  than  a 
general  agreement  would  justify  alteration,  that  agreement 
Wduld  exist  when  omissions  impeding  its  working  were  dis- 
covered. But  this  has  not  come  to  pass.  There  have  been 
long  and  fierce  controversies  over  the  construction  of  sev- 
eral points  in  the  Constitution,  over  the  right  of  Congress 
to  spend  money  on  internal  improvements,  to  charter  a  na- 
tional bank,  to  impose  a  protective  tariff,  alK)ve  all,  over  tlu! 
treatment  of  slavery  in  the  Territories.  But  the  method  of 
amendment  was  not  applied  to  any  of  these  questions,  be- 
cause no  general  agreement  coald  be  reached  upon  them,  or 
indeed  upon  any  but  secondary  matters.  So  the  struggle 
over  the  interpretation  of  a  document  which  it  was  found 
impossible  to  amend,  passed  from  the  law  courts  to  the  battle- 
field. Americans  reply  to  such  criticisms  by  observing  that 
the  power  of  amending  the  Constitution  is  one  \vhich  cannot 
prudently  be  employed  to  conclude  current  political  contro- 
versies, that  if  it  were  so  used  no  constitution  could  be  either 
rigid  or  reasonably  permanent,  that  some  latitude  of  construc- 
tion is  desirable,  and  that  in  the  al)ove-mentioned  cases  amend- 
ments excluding  absolutely  one  or  other  of  the  constructions 
contended  for  would  either  have  tied  down  the  legislature  too 
tightly  or  have  hastened  a  probably  inevitable  conflict.  And 
they  now  (19W)  add  that  the  ease  and  speed  with  which  the 
Seventeenth  Amendment  was  passed  that  when  thc^e  exists  a 
widespread  popular  wish  for  any  particular  change,  it  can  be 
promptly  gratified. 

Ought  the  process  of  change  to  be  made  easier?  say  by 
requiring  only  a  bare  majority  in  Congress,  and  a  two-thirds 
majority  of  States?  American  statesmen  think  not.  A  swift 
and  easy  method  would  not  only  weaken  the  sense  of  security 
wliicii  the  rigid  Constitution  now  gives,  but  would  increase  the 
troubles  of  current  politics  by  stimulating  a  majority  in  Con- 
gress to  frequently  submit  amendments  to  the  States.  The 
habit  of  mending  would  turn  into  the  habit  of  tinkermg.  There 
would  be  too  little  distinction  between  changes  in  the  ordinary 
statute  law,  which  require  the  agreement  of  majorities  in  the 
two  Houses  and  the  President,  and  changes  in  the  more  solemnly 
enacted  fundamental  law.  And  the  rights  of  the  States,  upon 
which  congressional  legislation  cannot  now  directly  encroach, 
would  be  endangered.     The  French  scheme,  under  which  an  ab- 
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solute  majority  of  th(!  two  Chambers,  sitting  topther,  oan  amend 
the  Constitution  ;  or  oven  the  Swiss  scheme,  under  which  a  bare 
majority  of  the  voting  citizens,  coupled  with  u  majority  of  the 
Cantons,  can  ratify  constitutional  changes  drafted  by  the  Cham- 
bers, in  pursuance  of  a  previous  iM)i)ular  vote  for  the  revision  of 
the  Constitution,'  is  considered  by  the  Americans  dangerously  lax. 
The  idea  reigns  tiiat  solidity  and  security  are  the  most  vital 
attributes  of  a  fundamental  law. 

From  this  there  htm  followed  another  interesting  n-sult. 
Since  modifications  or  developments  are  often  needed,  and  since 
they  can  rarely  1m;  nuule  by  amendment,  some  other  way  of 
making  them  must  be  found.  The  ingenuity  of  lawyers  haa 
discovered  one  method  in  interpretation,  while  the  dexterity  of 
{Mjliticians  has  invented  a  variety  of  devices  whereby  legislation 
may  extend,  or  usage  may  modify,  the  express  provisions  of  the 
apparently  immovable  and  inflexible  instrument. 

'See  the  Swiss  Federal  ronstitution.  Arts.  11»-121. 
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CHAPTER  XXXIII 

THE   INTERPRETATION   OF  THE   CONSTITUTION 

The  Constitution  of  HnRland  is  contained  in  hundreds  of 
voluini's  of  statutes  and  rejwrteil  cases  ;  the  Constitution  of 
the  I'nited  States  (ineludinj?  the  aineudnicnts)  may  Ih!  read 
through  aloud  in  t\venty-thre<'  minutes.  It  is  ahout  half  as 
lonn  as  St.  I'auFs  first  Epistle  to  the  Corinthians,  and  only  one- 
fortieth  part  as  long  as  the  Irish  Land  Act  of  1881.  History 
knows  few  instruments  which  in  so  few  words  lay  down  equally 
momentous  ruli-s  on  u  vast  range  of  matters  of  the  luRhest  im- 
portance and  complexity.  The  Convention  of  1787  were  well 
advised  in  making  tlii'ir  draft  short,  because  it  was  essential 
that  the  people  should  comprehend  it,  because  fresh  differences 
of  view  would  have  emerged  the  further  they  had  gone  into 
details,  and  because  the  more  one  s{)ecifies,  the  more  one  has  to 
specify  and  to  att.  :npt  the  impossible  ta.sk  of  providing  liefore- 
hand  for  all  contingencies.  These  sages  were  therefore  con- 
tent to  lay  tlown  a  few  general  rules  and  principles,  leaving 
some  details  to  be  filled  in  by  congressional  legislation,  and 
foreseeing  that  for  otliers  it  would  be  necessary  to  tru.st  to 
interpretation. 

It  is  plain  that  the  shorter  a  law  is,  the  more  general  mu.st 
its  language  l)e,  and  the  greater  therefore  the  need  for  interpre- 
tation. So  too  the  greater  tiie  range  of  a  law,  and  the  more 
immerous  and  serious  the  cases  which  it  governs,  the  more 
fnHjuently  will  its  meaning  he  canvassed.  There  have  been 
statutes  dealing  with  private  law,  such  as  the  Lex  Aquilia  at 
Rome  and  the  Statute  of  Frauds  in  England,  on  which  many 
volumes  of  commentaries  have  been  written,  and  thousands  of 
juristic  and  juiliciul  cuu>tructions  placed.  Much  more  tht?n 
must  we  expect  to  find  great  public  and  constitutional  enact- 
ments subjected  to  the  closest  scrutiny  in  order  to  discover 
every  shade  of  meaning  which  their  words  can  be  made  to  bear. 
Probably  no  writing  except  the  New  Testament,  the  Koran, 
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I..-   I  .•ntafcMich,   un.l   tho   D\frrst   „f  thr    KinjK.rcr    Jnsfmmi 
has  «.rni)loy('<l  so  nmcli  i.iKcnuity  and  IuIkjup  as  th(>  AnuTican 
(  oiistitutioii,  111  MiftiiiK,  wciKhiiiK,  cornparinK,  illustrating,  twist- 
ing, and    torturinK    its    text.     It    rcscnhlcs    thccloKical    vvrit- 
iURs,  in  this,  that  lu.th,  while  taken  to  he  imniutahle  guides 
have  to  he  adar)ted  to  a  constantly  c-hanRinR  worhl,  the  one  to 
political  conditions  which  vary  from  year  to  year  and  nev(>r  re- 
turn to  their  f(,nner  state,  the  other  to  new  phases  of  thought 
and  emotion,  new  Ix-h.-fs  in  the  realms  of  physical  an.l  ethical 
philosophy.      I  here  must,  therefore,  1,,.  a  development  in  con- 
Htitutional   formulas,  just  as  there  is   in   theological.      It  will 
come.  It  cannot  he  averted,  for  it  conuvs  in  virtue  of  a  law  of 
nature  :  all  that  men  can  do  is  to  shut  their  (>yes  to  it    and 
conceal  the  reality  of  chang..  under  the  continue<l  use  of  time- 
honoured   phras<'s,   trying  to  i)ersuade  themselves  that  these 
phrases  mean  the  same  thing  to  their  minds  to-day  as  they 
meant   generations  or  centuries  ago.      As  a  great    theologian 
says.     In  a  higher  world  it  is  otherwise  ;  hut  h(  re  I)elow  to  live 
IS  to  change,  and  to  he  perfect   is  to  have  changed  often  " ' 
1  he  Constitution  of  the  United  States  is  so  concise  ami  so 
general  in  its  terms,  that  even  had  America  been  as  slowly 
moving  a  country  as  China,  many  questions  must  have  arisen 
on  the  int(>rf)retation  of  the  fundamental  law  which  would  have 
modified  its  aspect.     But  America  has  been  the  most  swiftlv 
expanding  of   all  countries.      H,.nce  the  questions  that  hav^ 
presented  themselves  have  oft(>n  relat(>d  to  matters  which  the 
framers  of    the    (onstitution    could    not    have    contemplated 
Uiser  than  Justinian  Ix.fore  them  or  Napoleon  after  them   they 
foresaw  that  their  work  would  n(>ed  to  l)(>  (-lucidated  hy  judicial 
commentary.     Rut  they  W(>re  far  from  conjecturing  the  enormous 
strtun  to  which  some  of  their  expressions  would  !)(>  subjected 
m  the  effort  to  apply  them  to  new  facts. 

I  must  not  ventur(>  on  any  g(>neral  account  of  the  interpreta- 
tion  of  the  Con.stitution.  nor  attempt  to  .set  forth  the  rules  of 
construction  laid  down  by  judges  and  commentators,  for  this 
IS  a  va«t  matter  and  a  matter  for  law  books.  All  that  this 
ctiaptor  has  to  do  is  to  indicate,  very  generally,  in  what  way 
an' I  wnth  what  results  the  Constitution  has  been  expanded,  de- 
veloped, modified,  by  interpretation  ;  and  with  that  view  there 
are  three  points  that  chiefly  need  di.scu.ssion  :  (1)  theauthori- 

'  Newman,  Essay  on  DeiclopmerU,  p.  39. 
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ti('8  entithMl  to  int<«r|m't  tlir  Constitution,  (2)  the*  main  prin- 
cipU'H  followjMl  in  (Ictrnnining  whether  or  no  the  ( 'onHtitution 
hoH  granted  eertiiin  iniwerH,  (li)  the  checks  on  ixwriihle  abuses 
of  the  interpn'ting  |K)wer. 

I.  Tt)  whoni  (IcM'M  it  lieloiiK  to  interpret  the  Constitution? 
Any  question  iirisii.K  in  a  W^ul  proeeeiUng  as  to  the  meaning 
and  appheation  of  this  fundanieiital  law  will  evidently  In; 
settled  l)y  the  eourts  of  law.  Kvery  eourt  is  e(jually  ImuukI  to 
pronounce  and  coiniM-tent  to  pronounce  on  such  (piestions,  a 
State  court  no  less  than  a  Federal  court ; '  Imt  as  all  the  more 
important  questions  are  carried  by  ap|M'al  to  tin*  supn-me 
Federal  court,  it  is  practically  that  court  whose  opinion  finally 
deternnnes  thenj. 

Where  the  Federal  courts  have  declared  the  meaning  of  a 
law.  every  one  ought  to  accept  and  guide  himself  by  their 
deliverance.  But  there  are  always  (pic'stions  of  construction 
which  have  not  beim  settled  by  the  courts,  some  lH>cause  they 
have  not  happened  to  arise  in  a  law-suit,  others  because  they 
are  such  as  can  scarcely  arise  in  a  law-suit.  As  regards  such 
iwints,  ever>  authority,  Federal  or  State,  as  well  as  every  citi- 
zen, must  be  guided  i)y  the  best  view  he  or  they  can  form  of 
the  true  intent  and  meaning  of  the  Constitution,  taking,  of 
course,  tlie  risk  that  tiiis  view  may  turn  oiit  to  be  wrong. 

There  are  also  points  of  construction  which  every  court, 
following  a  well-established  practice,  will  refuse  to  decide  be- 
caUM-  they  arc  deemed  to  be  of  "a  purely  political  nature,"  a 
Viigue  de8cri|)tion,  but  one  which  could  be  made  more  specific 
only  by  an  eiiumeratitm  of  the  cases  which  have  settled  the 
practice.  These  points  are  accordingly  left  to  the  discretion 
of  the  executive  and  li-gislative  ])owers,  each  of  which  forms 
its  vi(  w  as  to  the  matters  falling  witiiin  its  sphere,  and  in  acting 
in  tiiat  view  is  entitled  to  the  ol)edience  of  the  citizens  and  of 
the  Stat(>s  also. 

It  is  therefor(>  hm  error  to  su|)pose  that  the  judiciary  is  the 
only  interpreter  of  the  Constituticm,  for  a  certain  field  remains 
open  to  the  other  authorities  of  the  government,  whose  views 
need  not  coincide,  ho  tliat  i  di^^pute  Ivtween  those  authorities, 
although  turning  on  the  meaning  of  the  Constitution,  may  be 
incapable  of  being  settled  l)y  any  legal  proceeding.  This 
causes  no  great  confusion,  becau.se  the  decision,  whether  of  the 
«  See  Chapter  XXIV.  ante. 
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(Militictil  or  the  jiKliciul  aiitlinrity,  is  conrliiHivo  ho  fur  an  roKunlH 
till'  purtinilar  rontrovrrsy  or  inuttrr  |>ush4><1  uimiii. 

'liif  uIm)vi'  i.*  the  doctrine  now  Ri'ticrully  ucci'iitrtl  in  Anicricu. 
]iut  lit  one  tinic  the  l'n>sii|i>nt.s  cltiinHMi  tlir  iinicli  wider  riKht 
of  Im'Ihk,  except  in  <|ueMtioii.s  of  jiure  private  law,  generally  and 
iniiniijticir  entitleil  to  interpret  the  ( 'oiistiti.'tion  for  theinselves, 
und  to  act  on  their  own  interpretation,  even  when  it  ran  counter 
t«»  that  delivered  Ity  the  Supreme  court.  ThuH  .Jefferson  de- 
nounced the  doctrine  laid  down  in  the  fainou.s  judRtnent  of 
('hief-»Iu.stice  Marshall  in  th«'  case  of  Marhury  v.  Moilisou  ; '  thus 
Jackson  insisted  that  the  Suprein*'  court  was  mistaken  in  holding 
that  Congress  had  power  to  charter  the  United  States  hank,  and 
that  he,  knowing  better  than  the  court  did  what  the  Consti- 
tution meant  to  |H'rniit,  wius  ent-'led  to  attack  the  hank  as  an 
illegal  institution,  and  to  veto  a  i  1  proi)osinR  to  re-charter  it.* 
Majorities  in  Congress  have  mon  than  once  claimed  for  them- 
selves the  same  independence.  Hut  of  late  years  hoth  the 
executive  and  the  leni.-ilat ure  have  practically  receded  from  the 
position  which  the  lanKuage  formerly  used  seemed  to  assert ; 
while,  or  the  other  hand,  the  judiciary,  hy  their  tendency  during 
th(^  whole  course  of  their  history  to  support  every  exercise  of 
I)ower  which  they  did  not  deem  plaitdy  unconstitutional,  have 
left  a  wide  field  to  those  authorities.  If  the  latter  have  not  u.sed 
this  freedom  to  stretch  the  ( 'onstitution  even  more  than  they  have 
done,  it  is  not  solely  the  courts  of  law,  hut  also  puhlic  opinion  and 
their  own  professional  associations  (most  presidents,  miri.sters, 
and  conKre:<sional  leaders  having  heen  lawyers)  that  have  checked 
them. 

II.  The  Constitution  has  heen  expanded  hy  coastruction  in 
two   ways.     Powers   have   heen   excTcised,   .sometimes   hy  the 

'  As  the  I'ourt  (lisniisscil  iiiHUi  uii'ithiT  point  in  the  riisn  the  prf)rrciiinjrs 
tteain^t  Mr.  Secretary  Ma<liw>n,  tlie  <iuenti(in  whether  MurHhull  was  rijjlit  did 
not  iU'i.'.e  in  a  practii'ul  form. 

•There  was.  however,  nothing  iineonstitiitiona!  in  the  eoiirse  which  .lack^<^n 
act\iall.v  took  in  witlidrawint!  th<'  deposit.-*  from  tlie  l'tiite<l  States  Fiank  and  in 
\"toinK  the  lull  for  a  re-charter.  It  is  still  wnerally  admitted  that  ii  President 
has  the  riiiht  in  consideriiiK  a  measure  comiiiK  to  him  from  CoiiKress  to  form 


hi?  .jwii  judsnvnt,  ii-.t 
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the  Constitution.  .ludtre  f  "ooiey  observes  to  me  :  "  If  .laekson  sincerely  !)eliev€>d 
that  the  Constitution  hail  Imcu  violated  in  the  first  and  second  charter,  lie  wjis 
certainly  not  Iwiund,  when  a  third  was  proposed,  to  surrenrler  his  opinion  in 
oJx'diencc  to  precedent.  The  (juestion  of  approving  a  new  charter  was  ijoliti- 
cul ;  and  he  was  entirely  within  the  lino  of  duty  in  refusing  it  for  any  reasons 
which,  to  his  own  mind,  seemed  sufficient." 
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President,  more  often  by  the  legislature  in  passing  statutes, 
and  the  question  has  arisen  whether  the  powers  so  exercised 
were  rightfully  exercised,  i.e.  were  really  contained  in  the 
Constitution.  \Vhen  the  question  was  resolved  in  the  affirma- 
tive by  the  court,  the  power  has  been  henceforth  recognized  as 
a  part  of  the  Constitution,  although,  of  course,  lialJe  to  be 
subsequently  denied  by  a  reversal  of  the  decision  which  estab- 
lished it.  This  is  one  way.  The  other  is  where  some  piece  of 
State  legislation  alleged  to  contravene  the  Constitution  has 
been  judicially  decided  to  contravene  it,  and  to  be  therefore 
invalid.  The  decision,  in  narrowing  the  limits  of  State  author- 
ity, tends  to  widen  the  prohibitive  authority  of  the  Constitu- 
tion and  confirms  it  in  a  range  and  scope  of  action  previously 
doubtful.  "^ 

Questions  of  the  above  kinds  sometimes  arise  as  questions  of 
Interpretation  in  the  strict  sense  of  the  term,  i.e.  as  questions 
of  the  meaning  of  a  term  or  phrase  which  is  so  far  ambiguous 
that  It  might  be  taken  either  to  cover  or  not  to  cover  a  case 
apparently  contemplated  by  the  people  when  they  enacted  the 
t  onstitution.     Sometimes  they  are  rather  qu(>stions  to  which 
we  may  appb-  the  name  of  Con.struction,  i.e.  the  case  that  has 
arisen  is  oni  apparently  not  contemplatt-o  by  the  enactors  of 
the  Constitution,  or  one  which,  ti;ough  possibly  contemplated, 
has  for  Levity's  sake  been  omitted  ;  '  it  the  Constitution  has 
nevertheless  to  be  applicl  to  its  solution.     In  the  former  case 
the  enacting  power  has  said  something  which  bears,  or  is  sup- 
posed to  bear  on  the  matter,  and  the  point  to  be  determined 
is  W  hat  do  the  words  niean  ?     In  the  latter  it  has  not  directly 
referred  to  the  matter,  and  the  question  is,  Can   anything  he 
gathered  from  its   language  which  covers  the  point"  that  hi.s 
arisen   which  establish<-s  a  principle  larg(>  enough  to  reach  and 
include    an    unmeutioned    case,  indicating  what    the   enacting 
authority  would  hav(>  said  had  the  matter  been  present  to  its 
mind,  or  had  it  thought  .it  to  enter  on  an  enumeration  of  specific 
instances?'     As  tlie  Constitution  is  not  only  a  well-drafted 

■For  oxan.pl..    thr  ,„,,.sti,„.  whoth.T  an  aKm-mcnt  rarri.-.i  ont  botw,.-,,  ; 
Stat,,  and  an  .n<hv„l,.al  hy  a  I.gi.sl.ativ..  a.'t  ..f  a  Stato  is  a  ••.■.,ntra<.t''  w  thi 
ho  n,oan.n«  of  th..  pr.,i.i..i,i.,„  a«ai,..st  in,painn«  tl.o  ol.li^ati.ln       "  oo.Tt   ." 
^s  a  cost.,,,,  of  .ntorprotat.,.,.  pr„p..r,  f„r  it  tnrns  on  tl.o  ,l,.tormin..>tion  of  the 
n,.a,u„«  „f  thr  rrrn,  •■..,„.l,a,t.-     Th..  .|,.o.st,on  wh-.thor  Co..Kr,.s8  had  pow<.r 
to  pas.s  an  aot  omano.pat.ng  ,ho  «lnvo.s  of  p..rso,.s  aidir.K  in  a  r,.l,,.lUon  w'.Ta 
quost.o,.  o    .vmstn-ot..,,..  I«.,.a„s,.  th,.  oa.o  ,li,l  not  .lir....tlv  aris,.  undo     any  pro 
v«.on  o.  the  C„n.t.tutio..,  and  wa«  apparontiy  not  couten.plated  by  the   ram  « 


CHAP.  XXXIII      INTERPRETATION  OF  CONSTITUTION       379 


instrument  with  few  ambiguities  but  also  a  short  instrument 
whicii  speaks  in  very  general  terms,  mere  interpretation  his  been 
far  less  difficult  than  construction.'  It  is  through  the  latter 
chiefly  that  the  Constitution  ha«  been,  and  still  continues  to  be, 
developed  and  expanded.  The  nature  of  these  expansions  will 
appear  from  the  nature  of  the  Federal  government.  It  is  a 
government  of  delegatetl  and  specifietl  powers.  The  people 
have  entrusted  to  it,  not  the  plenitude  of  their  own  authority, 
but  certain  enumerated  functions,  and  its  lawful  action  is  limited 
to  these  functions.  Hence,  when  the  Federal  executive  does  an 
act,  or  the  Federal  legislature  passes  a  law,  the  (|ue.stion  arises  — 
Is  the  power  to  do  this  act  or  pass  this  law  one  of  the  powers  which 
the  people  have  by  the  (  onstitution  delegated  to  their  agents  ? 
The  power  may  never  have  been  exerted  before.  It  may  not  be 
found  expressed,  in  so  many  words,  in  the  ("onstitution.  Never- 
theless it  may,  upon  the  true  construction  of  that  instrument, 
taking  one  clause  witli  anotiiei,  be  held  to  be  therein  ((jntained! 

Xovv  the  doctrines  laid  down  by  Chief-Justice  Marshall,  and 
on  which  the  courts  have  con.stantly  since  proceeded,  may  be 
summed  up  in  two  projjositions. 

1.  Every  pow(>r  alleged  to  be  vested  in  the  National  govern- 
ment, or  any  organ  thereof,  must  be  affirmatively  shown  to 
have  been  granted.  Thei.'  is  no  presumption  in  favour  of  the 
exi.stence  of  a  power  ;  on  the  contrary,  the  burden  of  proof 
lies  on  tiiose  who  a.ssert  its  existence,  to  point  out  .something 
in  the  Constitution  which,  either  expressly  or  by  necessary  im- 
plication, confers  it.     Just  as  an  agent,  claiming  to  act  oil  be- 

thoreof.  It  w:w  a  c|U.-stioii  which  had  to  \«-  solve!  by  ronsuicririK  wluit  the 
war  powers  cotitaiiicd  i!i  thi'  r,„istituti()ii  ininht  !)<•  taken  to  imply.  The 
(luestlon  whether  the  National  Kovernm.'nt  has  power  to  i.ssue  treasurv  "notes  is 
also  a  .iue.sti(m  of  eon^tnietion,  l«.eaiise.  althoiiuh  this  is  a  ease  which  may 
possil.ly  have  l,eeii  .•ontemplated  when  the  Constitution  was  enacted,  it  is  to  he 
deternnned  hy  ascertaining  whether  the  i)ower  "to  horrow  nionev"  cove-s  this 
particular  method  of  horrowinj;.  There  is  no  anihimiity  alK)ut  tlie  word  "hor- 
row" ;  the  difficulty  is  to  pronounce  which  out  of  various  methods  of  Ixjrrow- 
mg,  some  of  which  prohahly  wire  cont.-mplated,  can  l)e  propeilv  dwined,  on  a 
review  of  the  whole  financial  attriliutes  and  fun.tions  of  the  National  govern- 
nient,  to  he  included  within  the  horrowint;  power. 

.As  to  the  provision  restrainini:  States  from  passiuK  laws  impairiiiK  the  ol)li- 
Kution  of  a  contract,  see  note  at  th.'  <iid  of  this  volume  on  the  case  of  Dart- 
mimth  C  lUvf  v.  U'lKxlimnl. 

'As  the  Constitution  is  deemed  to  pro.-eed  from  the  P.-ople  who  enacted  it 
not  from  the  (^)nvention  who  drafted  it,  it  is  reiiarded  for  the  purpo.ses  of  inter- 
pretation as  heiiiK  the  work  not  of  a  group  of  lawyiTs  hut  of  the  people  them- 
s.-lv.'S.  F()r  a  u.seful  sununary  of  some  of  the  general  rules  of  cimstitutior.iU 
intwpretutioii,  see  I'atterson's  Fitkiat  /i,.itr<„nt.'<  mt  Slate  Arliun.  pp.  215-217. 
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half  of  his  principal,  must  make  out  by  positive  evidence  that 
his  principal  gave  him  the  authority  he  relies  on ;  so  Congress, 
or  those  who  rely  on  one  of  its  statutes,  are  bound  to  show  that 
the  people  have  authorized  the  legislature  to  pass  the  statute. 
The  search  for  the  power  will  be  conducted  in  a  spirit  of  strict 
exactitude,  and  if  there  be  found  in  the  Constitution  nothing 
which  directly  or  impliedly  conveys  it,  then  whatever  the  ex- 
ecutive or  legislature  of  the  National  government,  or  both  of 
them  together,  may  have  done  in  the  persuasion  of  its  existence, 
must  be  deemed  null  and  void,  like  the  act  of  any  other  unau- 
thorized  agent.^ 

2.   When  once  the  grant  of  a  power  by  the  people  to  the 
National  government  has  been  established,  that  power  will  l)e 
construed  broadly.     The  strictness  applied  in  determining  its 
existence  gives  place  to  liberality  in  supporting  its  application. 
The  people  —  so  Marshall  and  his  successors  have  arguetl  — 
when  they  confer  a  power,  nmst  be  deemed  to  confer  a  wide  dis- 
cretion as  to  the  means  whereby  it  is  to  be  used  in  their  service. 
For  their  main  ol:)ject  is  that  it  should  be  used  vigorously  and 
wisely,  which  it  <  annot  be  if  the  choice  of  methods  is  narrowly 
restricted ;  and  while  the  people  may  well  be  chary  in  delegat- 
ing powers  to  their  agents,  they  nmst  be  presumed,  w^hen  they 
do  grant  these  powers,  to  grant  them  with  confidence  in  the 
agents'  judgment,  allowing  all  that  freedom  in  using  one  noans 
or  another  to  attain  the  desired  end  which  is  needed  to  ensure 
succes;  .'^     This,  which  would  in  any  case  be  the  common-sense 
view,  is  fortified  by  the  language  of  the  Constitution,  which 
authorizes  Congress  "to  make  all  laws  which  sliail  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powtTs, 
and  all  other  powers  vested  by  tliis  Constitution  in  the  (Jovern- 
ment  of  the  United  States,  or  in  any  department  ov  office  thereof." 

'  For  itistunce,  ii  prrsoii  suiiiiiioihhI  iis  a  witin'ss  hrforo  a  cominittcp  of  tho 
Housfof  RcprcHt'iitativi'S  was  iinprisoiicd  liyonlir  of  the  House  for  ri'fiisiiiK  to 
answer  cfrtaiii  <|U<'stioiis  put  to  liiin.  Ho  sued  the  Hcrncaut-at-arius  for  falso 
iinprisonincitt,  and  rccuvcrcd  damages,  the  Suprcini'  court  lioIdiiiK  that  as  the 
Constitution  cc  Id  not  '.m'  shown  to  have  conforrcd  en  cither  House  of  Con- 
gress any  power  to  punish  for  coiitcir.pt.  that  power  (though  frequently 
theretofori!  exorcised)  did  not  exist,  and  ttie  order  of  the  House  therefore 
ccnstituted  no  deieliee  fur  the  scrKcanfs  ust  [Kiihuurn  v.  Thvmpian,  103 
United  States,  168). 

'For  instance,  Congress  having  power  to  declare  war.  has  pf)wer  to  proso- 
cut»  it  by  all  means  necessary  for  success,  and  to  aciiuire  territory  by  con- 
quest or  tri'aty.  Having  power  to  borrow  money,  Congress  may,  if  it  thinks 
fit,  issue  treasury  notes,  and  may  make  them  legal  tender. 
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The  sovereignty  of  the  National  government,  therefore,  "though 
limited  to  sjxH'ified  objects,  is  plenary  as  to  those  objects"' 
and  supreme  in  its  sphere.  Congress,  which  cannot  go  one  step 
beyond  the  circle  of  action  which  the  Coastitution  has  traced 
for  it,  may  within  that  circle  choose  any  means  which  it  deems 
apt  for  executing  its  powers,  and  is  in  its  choice  of  means  subject 
to  no  review  by  the  courts  in  their  function  of  interpreters, 
because  tlie  people  have  made  their  representatives  the  sole  and 
absolute  judges  of  the  mode  in  which  the  granted  powers  shall 
be  employed.  This  doctrine  of  implied  powers,  and  the  inter- 
pretation of  th  words  "necessary  and  proper,"  were  for  many 
years  a  theme  ot  bitter  and  incessant  cortroversy  among  Ameri- 
can lawyers  and  publicists. ^  The  history  of  the  United  States 
is  in  a  large  measure  a  history  of  the  arguments  which  sought  to 
enlarge  or  restrict  its  import.  One  school  of  statesmen  urged  that 
a  lax  construction  would  practically  leave  the  States  at  the  mercy 
of  the  National  government,  and  remove  those  checks  on  the 
latter  which  the  Constitution  was  designed  to  create  ;  while  the 
very  fact  that  some  powers  were  specifically  granted  must 
be  taken  to  import  that  those  not  specified  were  withheld,  ac- 
cording to  the  old  maxim  expreffsio  tunus  exchm'o  alterm, 
which  Lord  IJacon  concisely  explains  by  saying,  "as  exception 
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•  .««op  Gihhonn  V.  Oyiliti.  '.)  Wheat,  p.  1  Kqr/.,  judKmriit  of  Marshall,  C.-J. 
=  "Th<-  powers  of  the  covernnient  are  limited,  ami  its  limits  are  not  to  he 
traiisceiKled,  Hut  the  .scmiul  foiistrurtion  of  the  Constitution  must  allow  to  the 
national  lepislature  that  discretion  with  respc-ot  to  the  means  by  whirh  the 
powers  it  eotifiTs  are  to  he  carried  iiitr)  executifni,  which  will  enable  that  hody 
to  perfonn  the  liiKh  fluties  a.  iiincd  tn  it  in  the  manner  most  heneficial  to  the 
people.  r,et  the  end  he  letritiiiiatc,  let  it  he  within  the  scope  of  the  rf)iistitution, 
bihI  all  means  which  are  apiiropriate,  which  are  plainl.v  adapted  to  that  end! 
which  are  not  prohibited  but  consistent  with  the  letter  and  spirit  of  the  Constitu- 
tion, are  coii.stitutional."  -  Marshall.  C.-,I..  in  M'Cullnrh  v.  Mnri/hmi  (4  Wheat. 
-Slfi).  This  is  really  a  workinc-out  of  one  tif  the  i)oints  of  Hamilton's  finious 
arsumcnt  in  favour  of  the  con.><litutionality  of  a  I'nited  States  hank:  "  Kvery 
power  vested  in  a  Bovernment  is  in  its  nature  soverrien,  and  includes  by  force 
of  the  term  a  riuht  to  emf)loy  all  the  means  r"i|uisite  and  fairly  applicable  to 
the  attainment  of  the  ends  of  such  power,  and  which  are  not  precluded  by 
restri<tions  and  exceptions  s|)ecified  in  the  Constitution."  —  Word's  (Lodge's 
ed.),  vol.  iii.  p.  IM. 

.ludKc  Hare  sums  up  the  matter  by  saying,  "  Congres-s  is  sovereign  as  re- 
gards the  obje(ts  and  within  the  limits  of  the  Constitution.  It  may  use  all 
proper  and  .suitable  nuaii.i  for  carrying  the  powers  conferred  by  the  Constitu- 
tion into  effect.  The  means  best  suited  at  one  time  may  he  inadequate  at 
another;  hence  the  need  for  vesting  a  large  discretion  in  Congress.  .  .  .  'Nec- 
essary and  proper'  are  therefore,  as  regards  legislation,  nearly  if  not  quite 
.synon.vmous,  that  being  'neces.sary'  which  is  .suited  to  the  object  and  calculated 
to  attain  the  end  in  view."  —  American  Vonstitulional  Law,  p.  107. 
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strengthens  the  force  of  a  law  in  cases  not  excepted,  so  enumera- 
tion weakens  it  in  cases  not  enumeratefi."  It  was  replied  l)y 
the  opposite  school  that  to  limit  the  powers  of  the  government 
to  those  expressly  set  forth  in  the  Constitution  would  render  that 
instrument  unfit  to  serve  the  purposes  of  a  growing  and  chang- 
ing nation,  and  would,  by  leaving  men  no  legal  means  of  attain- 
ing necessary  but  originally  uncontemplated  aims,  provoke 
revolution  and  work  the  destruction  of  the  Constitution  itself.^ 

This  latter  contention  derived  much  support  from  the  fact 
that  there  were  certain  powers  that  had  not  been  mentioned  in 
the  Constitution,  but  which  were  so  obviously  incident  to  a 
national  government  that  they  must  be  deemed  to  be  raised  by 
implication.^  For  instance,  the  only  offences  which  Congress 
is  expressly  empowered  to  punish  are  treason,  the  counterfeiting 
of  the  coin  or  securities  of  the  government,  and  piracies  and 
other  offences  against  the  law  of  nations.  But  it  was  very 
early  held  that  the  power  to  declare  other  acts  to  be  offences 
against  the  United  States,  and  punish  them  as  such,  existed  as 
a  necessary  appendage  to  various  general  powers.  So  the 
power  to  regulate  commerce  covered  the  power  to  punish 
offences  obstructing  commerce  ;  the  power  to  manage  the  post- 
offi  0  included  the  right  to  fix  penalties  on  the  theft  of  letters ; 
and,  in  fact,  a  whole  mass  of  (Timinal  law  grew  up  as  a  sanc- 
tion to  the  civil  laws  which  Congress  had  been  directed  to 
pass. 

The  three  lines  along  which  this  development  of  the  implied 
powers  of  the  government  has  chiefly  progressed,  have  been 
those  marked  out  by  the  three  express  powers  of  taxing  and 
borrowing  money,  of  regulating  commerce,  and  of  earrjing  on 
war.  Each  has  produced  a  jirogeny  of  subsidiary  powers,  some 
of  which  have  in  their  turn  been  surrounded  by  an  unexpected 
offspring.  Thus  from  th(>  taxing  and  borrowing  powers  there 
sprang  the  powers  to  charter  a  uatio.i.il  bank  and  exempt  its 
branches  and  its  notes  from  taxation  by  a  State  (a  serious  re- 

'  Sop  the  philosophical  remarks  of  Story,  J.,  in  Martin  v.  Hunter's  Lessee 
(1  Wheat,  p  3CH  ^nn). 

2  Stress  was  als<>  laid  on  the  fact  that  whereas  the  Articles  of  Confeder.ition 
of  1781  oontaimxi  (Art.  ii.)  the  expression,  "Each  State  retains  every  power 
and  jurisdiction  and  ritsht  not  expressly  dilegatcd  to  the  United  States  -a  Con- 
gress assembled."  the  Constitution  merely  says  (Amendment  x)  "The  powers 
not  granted  to  the  United  States  arc-  res<Tved  to  the  States  respectively  or  to 
the  people,"  omittiut;  the  word  "expressly." 
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striction  on  State  authority),  to  create  a  system  of  custom- 
houses ami  revenue  cutters,  to  establisli  a  tnriff  for  the  protec- 
tion of  native  industry.  Thus  the  regulation  of  conmaerce  has 
been  construed  to  include  legislation  regarding  every  kind 
of  transportation  of  goods  and  p;-sengers,  whether  from 
abroad  or  from  one  State  to  another,  regarding  navigation, 
maritime  and  internal  pilotage,  maritime  contracts,  etc.,  to^ 
gether  with  the  control  of  all  navigable  waters  not  situate 
wholly  within  the  limits  of  one  State,  the  construction  of  all 
public  works  helpful  to  commerce  between  States  or  with 
foreign  countries,  the  power  to  regulate  or  prohil)it  inunigration, 
and  finally  power  to  establish  a  railway  commission  and  control 
11  inter-State  traffic'  The  war  power  proved  itself  even  more 
.>!astic.  The  executive  and  the  majority  in  Congress  found 
themselves  during  the  War  of  Scc(>ssion  obliged  to  stretch 
this  power  to  cover  many  acts  trenching  on  the  ordinary  rights 
of  the  States  and  of  individuals,  till  there  ensued  something 
which,  fifty  years  earlier,  would  have  been  deemed  to  approach 
a  suspension  of  constitutional  guarantees  in  favour  of  the  Fed- 
eral government. 

The  courts  have  occasionally  gone  even  further  afield,  and 
have  professed  to  deduce  certain  powers  of  the  legislature  from 
the  sovereignty  inherent  in  the  National  government.  In  its 
last  decision  on  the  legal  tender  question,  a  majority  of  the 
Supreme  court  seems  to  have  placed  upon  this  grt)und,  though 
with  special  reference  to  the  section  enal)ling  Congress  to  bor- 
row money,  its  affirmance  of  that  competence  of  Congress  to 
declare  paper  money  a  legal  tender  for  debts,  which  the  earlier 
decision  of  1871  had  referred  to  the  war  power.  This  position 
evoked  a  controversy  of  wde  scope,  for  the  question  what 
sovereignty  involves  belongs  as  much  to  political  as  to  legal 

'  Tho  ease  of  Gihhvnt!  v.  Oorlrn  supplies  an  iiitiTcstiriK  illustration  of  the  way 
in  which  this  doctrini"  of  implied  powers  works  itself  nut.  The  State  of  Xew 
\<)rk  had,  in  order  to  reward  Fulton  and  I,i\  iimstoii  for  their  services  in  intro- 
dueint?  steaniLoats,  passed  a  statute  uivinu  them  an  exclusive  ritjht  of  iiaviKat- 
IHK  the  Hudson  Hiver  with  st.aniers.  A  case  having  arisen  in  which  this 
statute  was  invoked,  it  was  alhwd  that  'lie  statute  was  invalid,  l)e(au.se  in- 
con.sistent  with  an  .\et  pas.sed  hy  Conjinss.  The  (lucrtion  followed.  Was 
(  ouRrcss  entitled  l..  pa.ss  an  .\ct  de.iiiiii;  with  the  navieation  of  the  Hudson? 
and  It  was  hel.!  that  the  power  to  regulate  coinnierce  granted  to  Conjjre.ss  l>y 
the  Con.stitutioii  implied  a  power  to  IcKislate  for  navination  on  such  ri\ers  as 
the  Hudson,  and  that  fonRre.ss  havin«  exerci.sed  that  power,  the  action  of  tho 

t^tates  on  the  suhject  was  m ssarily  excluded.     By  this  decision  a  vast  field 

of  legislation  was  .secured  to  (.'ongress  and  cKjsed  to  the  .States. 
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science,  and  may  be  pushed  to  great  lengths  upon  considera- 
tions with  which  law  proper  has  little  to  do. 

The  above-mentioned  instances  of  development  have  been 
worked  out  by  the  courts  of  law.  But  others  are  due  to  the 
action  of  the  executive,  or  of  the  executive  and  Congress  con- 
jointly. Thus,  in  1803,  President  Jefferson  negotia  ed  and 
completed  the  purchase  of  Louisiana,  the  whole  vast  po8.ses- 
sions  of  France  beyond  the  Mississippi.  He  believed  himself 
to  be  exceeding  any  powers  which  the  (Constitution  (conferred ; 
and  desired  to  have  an  amendment  to  it  passcnl,  in  order  to 
validate  his  act.  But  (^ongress  and  the  people  ditl  not  share 
liis  scruples,  aud  the  approval  of  the  legislature  was  ih^emed 
sufficient  ratification  for  a  step  of  transcendent  importance, 
which  no  provision  of  the  Constitution  Ixjre  upon.  In  1807 
and  1808  Congress  laid,  by  two  statutes,  an  embargo  on  all 
shipping  in  United  States  ports,  thereby  practically  destroying 
the  lucrative  carrying  trade  of  the  New  England  States.  Some 
of  these  States  declared  the  Act  unconstitutional,  arguing  that 
a  power  to  regulate  commerce  was  not  a  power  to  annihilate  it, 
and  their  courts  held  it  to  be  void.  Congress,  however,  per- 
sisted for  a  year,  and  the  Act,  on  which  the  Supreme  court 
never  formally  pronounced,  has  been  generally  deemed  within 
the  Constitution,  though  Justice  Story  (who  had  warmly  op- 
posed it  when  he  sat  in  Congress)  r(>marks  that  it  went  to  the 
extreme  verge.  More  stf.:tling.  and  more  far-reaching  in  their 
consequences,  were  the  assumptions  of  Feileral  authority  made 
during  the  War  of  Secession  by  the  executive  and  confirmed, 
some  expressly,  some  tacitly,  by  Congress  anil  the  people.'  It 
was  only  a  few  of  these  tliat  came  l)efore  the  courts,  and  the 
courts,  in  .some  iiistances,  ilisapproved  them.  But  the  execu- 
tive continued  to  exert  this  extraurilinary  authority.     Api)eals 

'  S«"  Jiulec  C"iir)lt'y's  Hixliirii  of  Mithldnn.  p.  :).">;{.  Thi'  siimc  cniinciit  au- 
thority ()l)si-rvt'S  til  iiif  :  "Tlic  I'rcsidciit  MU.spfiidcd  tin-  writ  of  liulMH.f  rorpus. 
The  courts  hold  this  lu'tiim  uncoiistitiitioiiiil  (it  was  siil)sc(iii('iitly  roiifiniii'd  l)y 
f 'oiiKrcss).  hut  111'  did  not  at  oiicc  deem  it  safe  to  ol«'y  their  judgment.  Military 
roiiiinissioiiers.  with  the  approval  of  the  War  OepartiiK-rit  and  the  Presi  'ut, 
coiidcTiined  ini'n  to  punisluiient  for  treason,  hut  the  courts  reh'ased  them,  liohl- 
init  tliat  tlie  uuaranti"S  of  liherty  In  the  'institution  were  as  ohligatory  in  war 
an  in  ijeace,  and  slioiiKi  lie  oi><yt«i  liy  iili  citizens,  and  ail  def><irtmorits,  and 
otficers  of  Rovernnient  (M iUitinii'n  ea.si-,  4  Wall.  1).  The  courts  held  elosi'ly  to 
the  f 'on-.titutioii,  Imt  as  happ«'T's  in  every  livil  war,  a  ure  vt  many  wroiius  were 
<lone  in  the  exerci.si'  of  the  wa.  power  for  which  no  re<lres-i,  rir  none  that  wa.-f 
adeijuate,  could  po.ssihly  In-  had."  Inlir  iiriim  nilinl  Irnis  must  l)e  always  to 
some  extent  true,  even  under  ii  Constitution  like  that  of  the  United  .States. 
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made  to  the  letter  of  the  Constitution  by  the  minority  were 
discredited  by  the  fact  that  they  were  made  by  persons  sym- 
path'.-ng  with  the  Secessionists  who  were  seeking  to  destroy 
It  So  many  extreme  things  were  done  under  the  pressure 
of  necessity  that  something  h'ss  than  these  extreme  things 
came  to  be  accepted  as  a  reasonable  and  moderate  compro- 
mise.  "^ 

The  best  way  to  give  an  adequate  notion  of  the  extent  to 
which  the  outhnes  of  the  Constitution  have  been  filled  up  by 
interpretation  and  construction,  would  be  to  take  some  of  its 
more  important  sections  and  enumerate  the  decisions  upon  them 
and  tJie  doctrines  establislied  by  those  decisions.     This  process 
would,  however,  be  irksome  to  any  but  a  legal  reader,  and  the 
legal  reader  may  do  it  more  agreeably  for  himself  by  consult- 
ing one  of  the  annotated  editions  of  the  Constitution.     He 
will  there  find  that  upon  some  provisions  such  as  Art    i    §8 
(powers  of  Conjrress),  Art.  i.  §  10  (powers  denied  to  the  States) 
Art.  111.  §2  (extent  of  judicial  power),  there   has  sprung   up 
a   perfect   forest   of  judicial   constructions,   working  out   the 
meaning  and  application   of  the  few  and  apparently  simple 
words  of  the  original  document  into  a  varietv  of  unforeseen 
results.     The   same   thing   has  more   or   less   befallen   nearly 
every  section  of  the  Constitution  and  of  tlie  fifteen  amend- 
ment^.    The  process  shows  no  signs  of  stopjiing ;    nor  can  it 
for  the  new  conditions  of  economics  and  politics  bring  up  new 
problems  for  solution.     But  the  most  important  work  was  that 
done  (luring  the  first  lialf  century,  and  esi)ecially  by  Chief- 
Justice  Marshall  during  his  long  tenure  of  the  presidency  of 
the  Supreme  court   (1801-18.3.J).     It  is  scarcely  an  exaggera- 
tion to  call  him,  as  an  eminent  American  jurist    has  done    a 
second  maker  of  the  Constitution.     I   ^^iU   not    borrow  the 
IJhrase  which  said  of  Augustus  that  he  found  Rome  of  brick 
and   left  it  of  marble,   because   Marshall's  function  was  not 
to  change  but  to  develop.     The  Constitution  was,  ex"ept  of 
course  as  regards  the  political  scheme  of  national  government 
which  was  already  wvW  established,  rather  a  ground  plan  than 
a  city.     It  wa.s,  if  I  ni.^y  pursue  the  metaphor,  much  what  the 

'  Siu-h  as  th."  su.-ppnsion  of  the  writ  of  l,ah,a..  cor,ms.  the  ..maiicipution  of 
the  slaves  of  persoiw  aidiriK  in  the  relK-ilioi,.  the  .si..spensi.)t.  <,f  the  statute  of 
limitations,  the  pra.-tirul  extinction  of  State  hanks  hy  increased  taxation  laid 
on  them  under  the  general  taxing  power. 
2c 
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site  of  VViishingtou  was  at  the  beginning  of  this  century,  a 
symmetrical  ground  plan  for  a  great  city,  J)Ut  with  only  some 
tall  wlitices  standing  here  and  there  among  fields  and  wwxls. 
Marshall  left  it  what  Washington  has  now  beetMne,  a  splendid 
and  commodious  capital  within  wlu.se  ample  hounds  there  are 
still  some  vacant  spaces  anil  some  mean  dwellings,  hut  which, 
built  up  and  beautifietl  as  it  has  Ihhmi  by  the  taste  ami  wealth 
of  its  rapiilly  growing  population,  is  worthy  to  be  the  centn> 
of  a  mighty  nation.     Marshall  was,  of  cours«',  only  one  among 
seven  judges,  but  his  majestic  intellect  and  the  I'levation  of  his 
character  gave  him  such  an  ascendency,  that  he  fouiid  himself 
only  once  in  a  minority  on  any  constitutional  (juestion.'     His 
work  of  building  up  and  working  out  the  Constitution  was 
accomplished  not  so  much  by  the  decisions  he  gave  as  by  the 
judgments  in  which  he  expounded  the  principles  of  these  deci- 
sions,  judgments  which  for  their  philosophical   breadth,   the 
luminous  exactness  of  their  reasoning,   and  the  fine  political 
sense  which  pervades  them,  have  never  been  surpassed  and 
rarely  equalled  by  the  most  famous  jurists  of  modern  Europe 
or  of  ancient  Rome.     Marshall  ilid  not  forget  the  duty  of  a 
juilge  to  deciile  nothing  more  than  the  suit  beft)re  him  requires, 
l)ut  he  was  woni  to  set  forth  the  grounds  of  his  decision  in 
such  a  way  as  to  show  how  they  woukl  fall  to  be  ai)plieti  in 
cases  that  had  not  yet  arisen.     He  grasped  with  extraordinary 
force  and  clearness  the  canUnal  idea  that  the  creation  of  a 
national  government  implies  the  grant  of  all  such  sub.siiUary 
powers  as  are  requisite  to  the  effectuation  of  its  main  powers 
and  purposes,  but  he  developed  and  applied  this  idea  with  so 
much  prudence  and  sobriety,  never  trea(Ung  on  purely  political 
ground,  never  indulging  the  temptation  to  theorize,  but  con- 
tent to  follow  out  as  a  lawyer  the  consequ(>nces  of  legal  princi- 
ples, that  the  Constitution  seemed  not  so  much  to  rise  under 
his  hands  to  its  full  stature,  as  to  be  gradually  unveiled  by  him 
till  it  stood  rev(>ak>d  in  the  harmonious  perfection  of  the  form 
which   its  framers  hail   designed.     That   admirable   flexibility 
and  capatdty  for  gro\\'th  which  characterize  it  beyond  all  other 


'In  that  one  case  (Oo<lcn  v.  Snuntl.ru)  there  waa  a  bare  majority  against 
him,  and  professional  opinion  now  approves  the  view  vvhieli  he  took.  When 
Marshall  U'ranie  ( "hief  lustii'e  only  two  decisions  on  constitutional  law  had 
Ix'en  pronoutxed  liy  the  court.  Between  that  time  and  his  death  fifty-owe 
were  given. 
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rinid  or  siiprcinc  constilutioiis,  is  lurndy  due  to  fiirn,  yet  not 
more  to  his  coiiriiK*'  ttwiii  to  his  ciuitioii.' 

in.  We  MOW  coinc  to  the  third  question  :  How  is  the  intcr- 
f)r(>tinK  authority  n-straiiicd  ?  If  the  American  Constitution  is 
eapalile  of  hein^  so  developed  l»y  this  expansive  inter|)reiati()n, 
what  security  do  its  written  ternjs  offer  to  the  people  and  to  the 
States?  What  heconies  of  the  si)eciai  vahie  claimed  for  Kigid 
constitutions  that  they  j)reserve  the  frame  of  goveriunent 
unimpaired  in  its  essential  merits,  that  they  restrain  the  ex- 
cesses of  a  transient  majority,  and  (in  Federations)  tJie  aigros- 
sions  of  a  central  authoritj? 

The  answer  is  two-fold.  In  the  first  place,  the  interpreting 
authority  is,  in  questions  n<it  distinctly  political,  different  from 
the  legislature  and  from  the  executive,  amenahle  to  neither, 
and  composed  of  lawyers  iml)ued  with  professional  habits. 
There  is  therefore  a  pnjbahility  that  it  will  disagree  with  either 
of  them  when  they  attempt  to  transgress  the  Constitution,  and 
wll  decline  to  stretch  the  law  so  as  to  sanction  encroacJmients 
those  authorities  may  have  attempted.  In  point  of  fact,  tliere 
have  been  fcnv  cases,  and  those  chiefly  cases  of  urgency  dur- 
ing the  Avar,  in  which  the  judiciary  has  been  oven  accused  of 
lending  itself  to  the  designs  of  th(>  other  organs  of  government. 
The  j)eriod  when  extensive  interjjretation  was  most  active 
(1800-18.'io)  was  also  the  j)eriod  wh(>n  tlie  party  opj)oscd  to  a 
strong  central  govermnent  commanded  Congress  and  the  exec- 
utive, and  so  far  from  ai)pro\ing  the  course  the  court  took, 
the  dominant  party  then  <,ften  complained  of  it. 

In  the  second  place,  there  stands  above  and  behind  the  legis- 
lature, the  executives  and  the  judiciary,  another  power,  that  of 
public  opinion.  The  President,  Congress,  and  the  i  nirts  are 
all,  tlie  two  former  directly,  the  latter  practically,  mnenal)le  to 
th(>  people,  and  anxious  to  be  in  harmony  with  the  general 
current  of  its  sentiment.  If  the  people  ai)prove  the  way  in 
which  thes(>  auth<)riti(>s  are  interpreting  and  using  the  Consti- 
tution, they  go  on  ;  if  the  people  disapprove",  they  pause,  or  at 
least  slacken  their  pace,  denerally  the  people  have  approved 
of  such  action  l)y  the  President  or  Congress  as  has  seemed 

•  Had  the  Supronio  roart  IxM-n  in  those  days  possessed  by  the  same  spirit  of 
striotness  ana  Iiter:ility  which  the  .ludioial  ronimittee  of  the  British  Privy 
Couneil  has  uenerally  applied  to  the  eonstruetion  of  the  British  North  Ann'rica 
-Vet  of  1S()7  (the  Art  whieh  ereates  tlie  Constitution  of  the  Canadian  Federatioti), 
the  United  .States  Constitution  would  never  have  grown  to  Ix-  what  it  now  is. 
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justifiwl  l)y  tlu"  lUH'ds  of  the  tinu>,  rvcn  though  it  may  huvci 
Ronc  Im'VoikI  the  li'ttcr  of  the  Constilutioii  :  nciuTully  they 
hiivo  Hppn)V(Hl  the  coiuluct  of  the  courts  wIjosc  IckhI  iutcrprr- 
tutiun  hiis  ii])h(<l(l  sucli  U'RisIutivc  or  cxfciitivM'  uction.  PuHi(; 
opinion  sanctioned  the  purcluisc  of  liouisiuna,  un<l  the  still 
l)oldcr  uction  of  the  executive  in  the  Secession  War.  It  ap- 
provinl  the  Missouri  compromise  of  1H2(),  which  the  Sui)reme 
ci)urt  thirty-seven  yc^ars  afterwards  declared  to  liave  been  in 
excess  of  tlie  iK)wers  of  Congress.  But  it  disap|)roved  llu^ 
Alien  ami  Se<iition  laws  of  IT'.KS.  and  although  these  statutes 
were  never  pronounced  unconstitutional  by  th(>  courts,  this 
popular  censure  has  prevented  any  similar  legislation  since 
that  time.'  The  peopl(>  have,  of  course,  much  less  exact  no- 
tions vf  the  Constituticm  than  tlie  legal  profession  or  the  courts. 
But  while  they  generally  desire  to  see  the  powers  of  the  Rov- 
ernment  so  far  expanded  Jis  to  enable  it  to  meet  the  exiRcn- 
cies  of  the  moment,  tliey  are  sufhcieiitly  attached  to  its  gen- 
eral doctrines,  they  sufficiently  |)rize  the  j)rot(>ction  it  affords 
them  against  their  own  imjMiIses,  to  censure  any  interpretation 
which  palpably  departs  from  the  old  lines.  And  their  censure 
is,  of  course,  still  more  severe  if  the  court  seems  to  be  acting 
at  the  bidding  of  a  party. 

A  singular  result  of  the  importance  of  ccm.stitutional  inter- 
pretation in  tlic  American  governm(>nt  may  be  here  referrc^d 
to.  It  is  this,  that  the  United  States  legislature  has  been 
largely  —  though  less  in  recent  years  than  formerly  —  occupied 
in  purely  legal  discus.sions.  When  it  is  proposed  to  legis- 
late on  a  subject  which  has  been  heretofore  little  dealt  with, 
the  opponents  of  a  measure  have  two  lines  of  defence.  They 
may.  as  Englishmen  would  in  a  like  c.nse,  argue  that  the  meas- 
ure is  inexpedient.  But  th(\v  may  also,  which  Englishmen 
cannot,  argue  that  it  is  unc(mstitutional,  i.e.  illegal,  because 
transcending  the  powers  of  Congress.  This  is  a  (juestion 
fit  to  be  raised  in  Congress,  not  only  as  regards  matters  with 
which,  as  being  jjurely  political,  the  courts  of  law  will  refuse 
to  interfere,  but  as  regards  all  other  matters  also,  })ecause 
since  a  decision  on  the  con«tit\itionality  of  a  statute  can  never 
'oe  obtained  from  the  judges  by  anticipation,  the  legislature 
ought  to  consider  whether  they  are  acting  within  their  com- 

'  .''o  it  flisapprovpfl  stroiiKly.  in  tho  northern  Statos,  of  the  judgments  de- 
livered by  the  majority  of  the  .Supreme  court  in  the  Dred  Bcott  case. 
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pctcncc.  And  it  is  u  (|iicsti«n»  on  which  a  stronger  case  can 
often  l)e  made,  un«l  made  with  less  exertion,  than  on  the  issue 
whether  the  m«'a.snre  he  substantially  j'xpedient.  Hencr  it 
was  usually  i»ut  in  the  fore-front  of  the  battle,  and  argued 
with  great  vigour  and  acumen  !)y  leaders  who  might  be  more 
ingenious  as  lawyers  than  far-sighted  as  statesmen. 

A  further  conse(|uence  of  this  habit  is  pointed  out  by  one  of 
the  most  thoughtful  among  American  constitutional  writers. 
Legal  issues  an-  apt  to  dwarf  and  obscure  the  more  substan- 
tially important  issues  of  j)rinci|)le  and  jjolicy,  distracting  from 
these  latter  the  attention  of  the  nation  as  well  as  the  skill  of 
congressional  debaters. 

"The  Knglish  legislature,"  says  Judge  Hare,  "Is  free  to  fol- 
low any  course  that  will  j)romote  the  welfare  of  the  State,  and 
the  iiKiuiry  is  not,  'lias  Parliament  power  to  pass  the  Act?' 
but,  'Is  it  consistent  with  principle,  and  such  as  the  circum- 
stances demand?'  These  are  the  material  points,  and  if  the 
public  mind  is  satisfied  as  to  them  there  is  no  further  contro- 
versy. In  the  I'nited  States,  on  the  other  hand,  the  question 
I)rii)iarily  is  one  of  power,  and  in  the  refined  and  subtle  dis- 
cus>„.n  which  ensues,  right  is  too  often  lost  sight  of  or  treated 
as  if  it  were  synonymous  with  might.  It  is  taken  for  granted 
that  what  the  Constitution  permits  it  also  approves,  and  that 
measures  which  are  legal  caimot  be  contrary  to  morals." 

The  interpretation  of  the  Constitution  has  at  times  become 
so  momentous  as  to  furnish  a  basis  for  the  fonnation  of  jwliti- 
cal  parties;  and  the  existence  of  parties  divided  upon  such 
questions  has  of  course  stiinulated  the  interest  with  which 
rK)ints  of  legal  interpretation  have  been  watched  and  can- 
vassed. Soon  after  the  formation  of  the  National  government 
iti  178!)  two  parties  grew  up,  one  advocating  a  strong  central 
authority,  the  other  championing  the  rights  of  the  States.  Of 
these  parties  the  former  naturally  came  to  insist  on  a  liberal, 
an  expansive,  perhaps  a  lax,  construction  of  the  words  of  the 
Constitution,  because  the  more  wide  is  the  meaning  placed 
upon  its  grant  of  powers,  so  much  the  wider  are  those  powers 
themselves.  The  latter  party,  on  the  other  hand,  was  acting 
in  protection  both  ef  the  States  and  of  the  individual  citizen 
against  thi  centra'  -rovermnent,  when  it  limited  by  i:  strict  and 
narrow  interpret;.. lon  of  the  fundamental  instniment  the  pow- 
ers which  that  instrument  conveyed.     The  distinction  which 
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began  in  thoHp  early  dayw  has  never  winee  vaninhtHl.  There 
ha«  always  Ixn-n  a  party  professing  itself  disposed  to  favour 
the  central  governnu-nt,  and  therefore  a  party  of  l»road  construc- 
tion. There  has  always  l)een  a  party  churning  that  it  aimed  at 
protecting  the  rights  of  the  States,  and  therefore  a  party  of  strict 
construction.  Some  writers  have  gone  so  far  as  to  find  in  thes'- 
different  doctrines  n'garding  interpretation  the  foundation  of  an 
the  political  parties  that  have  divided  .Vmerica.  This  view, how- 
ever, inverts  the  facts.  It  is  not  Ix'cause  men  have  diffen-tl  in 
tlu'ir  reading  of  the  Constitution  that  they  have  advocatnl  or 
opposed  an  extension  of  Federal  jMJwers  ;  it  is  their  attitude  on 
this  substantial  issue  that  has  determined  their  attitude  on  the 
verbal  one.  Mor(H)ver,  tlu'  two  great  parties  have  several 
times  changed  sides  on  the  very  (juestion  of  interpretation. 
The  purchase  of  Louisiana  and  the  Embargo  acts  were  the 
work  of  the  Strict  Constructionists,  while  it  was  the  Loose 
Constructionist  i)arty  which  protested  ag  st  the  latter  meas- 
ure, and  which,  at  the  Hartford  Convention  of  1814,  advanced 
doctrines  of  State  rights  almost  amounting  to  those  substv 
quently  asserted  by  South  Carolina  in  18.'i2  and  by  the  S"re>-' 
sionists  of  18G1.  Parties  in  America,  as  in  most  countries, 
have  followed  their  temporary  interest ;  and  if  that  interest 
happened  to  iliffer  from  some  traditional  party  doctrine,  they 
have  explained  the  latter  away.  Whenever  there  has  been  a 
serious  party  conflict,  it  has  been  in  reality  a  conflict  over 
some  living  and  practical  issue,  and  only  in  form  a  debate  ujK)n 
canons  of  legal  interjiretution.  What  is  remarkable,  though 
natural  enough  in  a  country  governed  by  a  written  instrutnent, 
is  that  every  controversy  has  got  involv(>d  wth  questions  of 
constitutional  construction.  When  it  was  proixjsed  to  exert 
some  power  of  Congress,  as  for  instance  to  charter  a  national 
bank,  to  grant  money  for  internal  improvements,  to  enact  a 
protective  tariff,  the  opponents  of  these  schemes  couUl  plausi- 
bly argue,  and  therefore  of  course  did  argue,  that  they  wert 
unconstitutional.  So  any  suggested  interference  with  slavery 
in  States  or  Territories  was  iimnediately  declared  to  violate 
the  State  rights  which  the  CoUsti*utiuu  guaranteed.  Thus 
every  serious  question  came  to  be  fought  as  a  constitutional 
question.  But  as  regards  most  questions,  and  certainly  as 
regards  the  great  majority  of  the  party  combatants,  men  did 
not  attack  or  defend  a  proposal  because  they  held  it  legally 
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unsuund  «»r  sounil  <tii  the  true  conHtriiction  of  the  Constitiitioti, 
but  Hll<-Kf(l  it  to  Im-  const  it  lit  ioimlly  wronn  or  ri^ht  Iwcaiisc 
they  thought  the  welfare  of  tlie  country,  or  at  least  tlieir  pjuty 
interests,  to  be  involve*!.  Constitutional  interjiretation  was  a 
pretext  rather  than  a  cause,  a  matter  of  form  rather  thai»  of 
Hubstance. 

The  results  were  lH)th  p;o<><l  uiul  evil.  They  were  kcmmI  in  so 
far  as  they  made  l)oth  parties  profess  themselves  <lefe;i(iers  of 
the  Constitution,  zealous  only  that  it  should  be  interi)reted 
aright  ;  as  they  familiarized  the  people  with  its  provisions, 
and  nuide  tlu-m  vigilant  critics  of  every  legislative  or  execu- 
tive act  wJiich  could  affect  its  workinn.  Tliey  were  evil  in 
distractinn  public  attention  from  real  i)rol)lems  to  the  legal 
aspect  of  those  prol)lems,  and  in  cultivating  a  habit  of  casu- 
istry which  threatened  the  integrity  of  the  ("onstitution  itself. 
Since  the  Civil  War  there  has  been  much  less  of  this  casu- 
istry l)Pcause  there  have  been  fewer  occasions  for  it.  the  Hroad 
Con.structi(m  view  of  the  Constitution  having  practically  pre- 
vailed —  prevailed  so  far  that  the  Supreme  court  now  holds 
that  the  power  of  Congress  to  make  paper  money  legal  tender 
is  incident  to  the  sovereignty  of  the  \aii(,nal  government,  and 
that  a  Democratic  House  of  Kejiresi jitativt.s  passes  a  bill 
giving  a  Federal  conmiission  vast  iM)wers  over  all  the  railways 
which  pass  through  more  than  one  State.  There  is  .still  a 
party  inclined  to  strict  construction,  l)ut  the  strictness  which 
it  upholds  would  have  been  deemed  lax  by  the  Broad  Con- 
structionists of  the  days  In-fore  the  Civil  War.  The  interpre- 
tation which  has  thus  stretclied  the  ( 'onstitution  to  cover  powers 
once  undreamt  of,  may  be  deemed  a  dangerous  resource.  But 
it  must  l)e  remembered  tlial  even  the  constitutions  we  call 
Rigid  must  make  their  cJioice  between  being  bent  or  being 
broken.  The  Americans  have  more  than  once  l>en1  their  Consti- 
tution in  order  that  they  might  not  be  forced  to  break  it. 
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THE  DEVELOPMENT  OF  THE  CONSTITUTION  BY  USAGE 

T'here  is  yet  another  way  in  which  the  Constitution  has  been 
.'•''veloped.  This  is  by  laving  down  rules  on  matters  which  are 
',iiain  its  general  scope,  but  have  not  been  dealt  with  by  its 
words,  by  the  creation  of  machinery  which  it  has  not  provided 
for  the  attainment  of  objects  it  contemplates,  or,  to  vary  the 
metaphor,  by  ploughing  and  planting  ground  which,  though 
included  within  the  boundaries  of  the  C'onstitution,  was  left 
waste  by  those  who  drew  up  the  original  instrument. 

Ahhough  the  Constitution  is  curiously  minute  upon  some 
comparatively  small  points,  such  as  the  qualifications  of  mem- 
bers of  Congress  and  the  official  record  of  their  votes,  it  passes 
over  in  silence  many  branches  of  political  action,  many  details 
essential  to  every  government.  Some  may  have  been  forgotten, 
but  some  were  purposely  omit+ed,  because  the  Convention 
could  not  agree  upon  them,  oi  because  they  would  have  provoked 
oppo;  cion  in  the  ratifying  conventions,  or  because  they  were 
thought  unsuiteil  to  a  document  which  it  was  desirable  to  draft 
concisely  and  to  preserve  as  far  as  possible  unaltered.  This 
was  wise  and  indeed  necessary,  but  it  threw  a  great  responsi- 
bility upon  those  who  had  to  work  the  government  which  the 
CoJistitution  created.  They  found  nothing  Avithin  the  four 
comers  of  the  instrum(>nt  to  guide  them  on  points  whose  grav- 
ity was  percei\-ed  as  soon  as  th(y  had  to  be  .settled  in  practice. 
Many  of  suiii  points  could  not  be  dealt  with  by  interpreta- 
tion or  construction,  however  liberally  extensive  it  might  be, 
because  there  was  nothing  in  the  words  of  the  Constitution 
from  which  such  construction  could  start,  and  because  tliey 
were  in  some  instances  matters  which,  though  important,  could 
not  be  based  upon  principle,  but  must  be  settled  by  an  arbitrary 
determination. 

Their  settlement,  which  began  with  the  first  Congress,  has 
been  effected  in  two  ways,  by  Congressional  legislation  and  by 
usage. 
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Congress  was  cmpowcmlbyth'^  "cnstituti'm  to  pass  statutes 
on  cprtain  prcscrihcd  toj)ics.       m,  ;:>;iii\-  o+Ikt  topics  not  sjx'- 
cially  named,  hut  within  its  {•  s.er.i!  powtrs,    tatutes  were  evi- 
dently needed.     For   instance     1  !.•   whole   sihjcct    of  Federal 
taxation,    d'rect   and    indirect,    t.'M-   eMahlishi.ienl    „f   Federal 
courts,  inferior  to  the  Supreme  court,  aud  th(>  assignment  of 
particular  kinds  and  degrees  of  jurisdiction  to  each  class  of 
courts,  the  organization  of  the  civil,  military,  and  naval  services 
of  the  country,  the  administration  of  Indian  affairs  and  of  the 
Territories,  the  rules  to  l)e  ohs(Tv-etl  in  the  elections  of  Presi- 
dents and  senators,  these  and  many  otlier  matters  of  high  im- 
port are  regulated  hy  statutes,  statutes  -.vhich  Congress  can  of 
course  change  l)ut  which,  in  their  main  features,  have  been  not 
greatly  changefl  since  their  first  enactment.     Although  such 
statutes  cannot  he  called  parts  «'  the  Constit-'tion  in  the  same 
sense  as  the  interpretations  judicially  placed  upon  it,  for  these 
latter  have  (subject  to  the  possibility  of  their  reversal)  become 
practically  incorporated  witli  its  original   text,  still  they  have 
given  to  its  working  a  character  and  direction  which  must  be 
borue  in  mind  in  discussing  it,  and  which  have,  in  some  in- 
stances, produced  results  opposed  to  the  ideas  of  its  framers.     To 
take  a  recent  instance,  the  passing  of  the  Inter-State  Com- 
merce Acts,  which  apjjly  to  all  the  greater  railways  over  the 
whole  Unit"  I  States,  is  an  as.sertion  o*"  Federal  authority  over 
numerous  and  powerful  corporations  chartered  by  and  serving 
the  various  States,  which  giv(>s  a  new  aspect  and  significance 
to  the  clause  in  the  Con.stitution  enipow(>ring  Congress  to  regu- 
late commerce.     I^>gal  interpretation  held  that  clause  to  be 
.sufficiently  wide  to  enable  Congress  to  legislate  on  inter-State 
railways;   but  when  Congress  actually  exerted  its  power  in  en- 
acting this  statute  a  further  step,  and   a   long  one,  was  taken 
towards  bringing  the  organs  of  transportation  under  national 
control.'     Legislation,  therefore,  though  it  cannot  in  strictness 
enlarge  the  frontiers  fixed  hy  the  Constitution,  can  give  to  cer- 
tain provinces  lying  within  thos(>  frontiers  far  greater  impor- 
tance   than    they    formerly  possessed,   and  hy  so  doing,   can 
substantially    change    the    character   of   the    government.     It 

'  The  rpcodiiition  that  the  roiistitntion  onipowers  Coacrcss  to  do.-il  with  a 
Rivon  siihjort  rtops  not  imply  th.it  rviTv  dottiil  of  the  Act  dralinc  therewith  is 
above  ohjeotion.  Although  iin'rnn  fnrir  Coiicress.  when  coniiictcnt  to  leKislate 
on  a  Mihject,  i.s  free  to  eh  )oae  its  rnenns,  Ktill  it  remains  open  to  any  one  to 
challenge  the  coustitutionality  of  any  particular  provisions  in  a  statute. 
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catuiot  engender  a  new  power,  l)ut  it  can  turn  an  old  one  in  a 
new  direction,  and  call  a  dormant  one  into  momentous  activity. 

Next  as  to  usage.  Custom,  which  is  a  law-producing  agency 
in  every  department,  is  .specially  busy  in  matters  which  per- 
tain to  the  practical  conduct  of  government.  Understandings 
and  conventions  are  in  modern  practice  no  less  essential  to 
the  smooth  working  of  the  English  Constitution,  than  are  the 
principles  enunciated  in  the  Bill  of  Rights.  Now  understand- 
ings are  merely  long-established  usages,  sanctioned  by  no  stat- 
ute, often  too  vague  to  admit  of  precise  statement,'  yet  in 
some  instances  dc^emed  so  binding  that  a  breach  of  them  would 
damage  the  character  of  a  statesman  or  a  ministry  just  as 
much  as  the  transgression  of  a  statute.  In  the  United  States 
there  are  fewer  such  understandings  than  in  England,  be- 
cause under  a  Constitution  drawn  out  in  one  fundamental 
document  everybody  is  more  apt  to  stand  upon  his  strict  legal 
rights,  and  the  spirit  of  institutions  departs  less  widely  from 
their  formal  character.  Nevertheless  some  of  those  features 
of  American  government  to  which  its  character  is  chiefly  due 
and  which  recur  most  frequently  in  its  uaily  working,  rest 
neither  upon  the  Constitution  nor  upon  any  statute,  but  upon 
usage  alone.     Here  are  some  instances. 

The  presidential  electors  have  by  usage  and  by  usage  only 
lo.st  the  right  the  (Constitution  gave  them  of  exercising  their 
discretion  in  the  choice  of  a  chief  magistrate. 

No  President  has  been  elected  to  more  than  two  continuous 
terms,  though  the  Constitution  in  no  way  restricts  re-eligibility.* 

The  President  uses  his  veto  more  freely  than  he  did  at  first, 
and  for  a  wder  range  of  purposes. 

The  Senate  now  never  exercises  its  undoubted  power  of  re- 
fusing to  confirm  the  appointments  made  by  the  President  to 
caliinet  offices. 

The  President  is  permitted  to  remove,  without  asking  the 
consent  of  the  Senate,  officials  to  whose  appointment  the  con- 
sent of  the  Senate  is  necessary.     This  was  for  a  time  regulated 

'  For  instancp,  it  is  difficult  to  stato  preriscly  the  practical  (as  distin- 
guished from  the  IpRal)  rights  of  the  House  of  Lords  to  reject  hills  passed  hy 
the  House  of  Commons,  or  the  duty  of  the  Crown  when  a  Cabinet  makes  some 
ver5'  unuguai  requozst  ;  a't'r!U«!i  it  is  admitted  that  as  a  rule  the  L.jrds  oujslit 
to  yield  to  the  Commons  and  the  Crown  to  be  Ruided  by  the  advice  of  its  ministers. 

'  See  anle.  Chap.  V.  The  Federalist  (No.  Ixviii.)  says  that  the  President 
will  be  and  ought  to  be  re-elected  ae  often  as  the  people  think  him  worthy  of 
their  confidence. 
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by  statute   but  the  statute  having  l^een  repealed  the  old  usage 
has  revived.     (S(>e  Chapter  VI.) 

Both  the  House  and  the  Senate  conduct  their  legislation  bv 
means  of  .standing  committees.  This  vital  peculiarity  of  the 
American  .system  of  government  has  no  firmer  basis  than  tJie 
standing  order.-  of  each  House,  which  can  be  repealed  at  any 
moment,  but  have  been  maintained  for  many  years. 
'1  he  Speaker  of  the  House  was  for  a  long  time  entrusted  with 

the  miportunt  power  of  nominating  all  tl...  Hous,.  committ 

1  liat  tunction  now  belongs  to  the  committee  of  Wavs  and  Means 
1  he  chairmen  of  the  chief  committees  of  both  Houses,  which 
control  the  great  departments  of  State  {e.g.  foreign  afTairs, 
navy  justice,  hnance),  have  practically  become  an  additional 
set  of  ministers  lor  those  departments. 

The  custom  of  going  into  caucus,  by  which  the  parties  in  each 
o  the  two  Houses  of  Congress  determine  their  action,  and  th.- 
obhgation  on  incUvidual  members  to  obey  the  decision  of  the 
caucus  meeting,  are  mere  habits  or  understandings,  without  legal 
sanction.  So  is  the  right  claimed  by  the  senators  from  a  State 
to  control  the  Federal  patronage  of  that  State.  So  is  the  usage 
that  appropriation  bills  shall  be  presented  fin^t  to  the  House 

Ihe  rule  that  a  memlxT  of  Congress  must  be  chosen  from 
tlie  district,  as  well  as  from  the  State,  in  which  he  resides 
rests  on  no  Federal  enactment  ;    indeed,  neither  Cong  -ess  nor 
any  htate  legislature  would  be  entitled  thus  to  narrow    'e 
liberty  of  choice  which  the  word.i  of  the  Constitution  imply 

Jackson  introduced,  and  succe(>ding  Presidents  continued  the 
practice  of  dismissing  Fe<leral  officials  belonging  to  the  oppo- 
site party,  and  appointing  none  but  adherents  of  their  own 
party  to  the  vacant  places.  This  i.s  the  so-called  Spoils  Svs- 
tnn,  which,  having  b(>en  apF)Iied  also  to  State  and  municipal 
ottices,  luTame  and  long  continued  to  be  th<'  corner-stone  of 
practical  politics"  in  America.  The  Constitution  was  nowise 
answerable  for  it  and  legislation  only  partially. 

Neither  in  English  law  nor  in  American  is  there  anything 
reganhng  the  re-eligibility  of  a  member  of  the  popular  c-'  am- 
Dcr ;  nor  can  it  be  said  that  usage  has  established  in  either 
country  any  broail  general  rule-  on  the  .ubjecl.  But  whereas 
the  English  temh^ncy  has  been  to  n-elect  a  member  unless 
there  i.s^  some  positive  reason  for  g,.tting  rid  of  him,  in  many 
parts  of  AHierica  men  were  di.spo.sed  the  other  way,  and  refused 
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to  riM'lcct  him  just  bociiuso  \\v  had  hud  his  turn  already.  Any 
oni-  can  undiTstand  what  a  ditf:'rt'nce  this  makes  in  the  charac- 
ter of  the  ehamln-r. 

We  see,  thc.i,  that  several  saH(>nt  features  of  the  pres<mt 
American  "government,  sudi  as  the  popular  election  of  the 
I'resident,  the  restriction  of  eliKil.ility  to  Congress  to  persons 
resident  in  the  (Ustrict  to  l)e  represented,  th«'  influence  of  sena- 
tors and  conj>;ressm(>n  over  i)atronaKe,  the  immense  power  of 
the  Sp(>aker,  th"  Spoils  system,  are  due  to  usages  which  have 
sprung  ui)  round  the  Constitution  and  i)rofoundly  affected  its 
worUing.  but  which  are  not  parts  of  the  Constitution,  nor  nec- 
essarily attrihutiihle  to  any  specific  provision  which  it  contains. 
The  niost  remarkal)le  instanc(>  of  all,  the  working  of  the  system 
of  gov«'nunent  by  highly  orgiMize<l  parties,  including  the  choice 
of  presidential  candidates  by  the  great  parties  assembled  in  their 
national  conventions,  will  be  fully  considered  in  later  chapters. 

One  of  the  changes  which  began  about  twenty  years  after 
the  adoi)tion  of  the  (\)nstitution  deserves  special  mention. 
The  Constitution  contains  no  provisions  regarding  the  electoral 
franchise  in  congressional  elections  save  the  three  following :  — 
That  the  frani-hise  shall  in  every  State  be  the  same  as  that 
by  wliich  the  members  (>f  the  "most  numerous  branch  of  the 
State  legislature"  are  chosen  (Art.  i.  §  2). 

That  when  any  male  citizens  over  twenty-one  years  of  age 
are  excluded  l)y  any  State  from  the  franchise  (except  for  crime) 
the  basis  of  representation  in  Congress  of  that  State  shall  be 
proportionately  r(>duced  (.\m.  xiv.,  18G8). 

That  "the  right  of  citizens  of  the  United  States  to  vote 
shall  not  l»e  d(>nied  or  al)ri(lged  on  account  of  race,  colour,  or 
previous  condition  of  servitude"  (Am.  xv.,  1870). 

Subject  to  these  conditions  every  State  may  regulate  the 
electoral    franchise   as    it    pleases. 

In  the  hrst  days  of  the  Constitution  the  suffrage  was  in 
nearly  all  States  limiteil  by  various  concUtions  (e.g.  property 
qualification,  length  of  resichnce.  etc.)  which  excluded,  ()r 
might  have  exclude<l,  though  in  scjme  States  the  proportion 
of  very  poor  people  was  small,  a  considerable  number  of  the 
free  inhul)itants.  At  present  the  suffrage  is  in  every  State 
practically  universal.  It  had  l>ecome  so  in  the  Free  States  * 
even  before  the  war.     Here  is  an  advance  towards  pure  democ- 

«  Save  that  iu  nmiiy  of  tluiii  pirsuiu-i  of  colour  win-  platiil  at  a  di»ad\autage. 
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nicy  effected  without  tJie  action  of  the  mitional  lefrisjature  hut 
solely  hy  the  leKisiatiou  of  tJie  s<'veral  States,  a  legislation 
whieli,  as  It  may  he  c}ian)?e<i  at  any  moment,  is,  so  far  as  the 
national  government  is  concerned,  mere  custom.  And  of  tiii^ 
great  step,  modifying  profoundly  the  cliaracter  and  \  orkinjr  of 
the  government,  there  is  no  trace  in  tin'  wonls  of  the  Con- 
stitution other  than  the  provisions  of  th<'  fourteenth  and  hi- 
teenth  ajnendments  introduced  for  the  benefit  of  the  hherated 
neproes. 

It  is  natural,  it  is  imh-ed  inevitable,  that  there  slunild  f)e  in 
every  country  such  a  parasitic  growth  of  usages  and  conven- 
tions round  the  solid  legal   framework  of  go\-ernment.     IJut 
must  not  the  result  of  such  a  growth  he  diffennt  where  a  rigid 
constitution  exists  from  what  it  is  in  countries  where  the  con- 
stitution is  fl(>xih|(-?     In  England  usages  of  the  kind  descrihed 
become  inwoven  with  the  law  of  the  countrv  as  settled   hy 
statutes    and    decisions,    and    modify    that    law.     CaMs    c(,nie 
before   a  court    in   which   a   usage   is   recijgnized   and   thereby 
obtains  a  sort  of  legal  sanction.     Statutes  are  pass<(l  in  which 
an   e.xistiiifT   „sage   is   taken   for  granted,   and   which   therefore 
harmonize  with  it.     Thus  the  always  changing  Constitution 
i)ecomes  interpenetrated  by  custom.     Custom  is  in  fact  th<'  first 
stage  throvigh   which   a  rule  pa.s-;es  before  it    is   embodied    in 
l)inding   law.     But    in   America,   where   the   fmidam<nlal    law 
cannot  readily  he.  and  is  in  fact  very  rarely  altered.  ma\-  wi- 
not  e.xpect  a  conflict,  or  at  least  a  want  of  harmonv.  between 
law  and  custom,  due  t(,  the  constant  growth  of  the  one  and  the 
immutability  of  the  other? 

In  examining  this  point  one  must  diMinguish  between  sub- 
jects on  which  the  Constitution  is  silent  and  subject-  on  whidi 
it  speaks.  As  regards  the  foijiier  there  is  li(tle  difficulty. 
I'sage  ami  legislation  may  exi)aiid  the  Constitution  in  what 
way  they  please.  sul)ject  only  to  the  control  of  i)ublic  opinion. 
The  courts  of  law  will  not  interfere,  because  no  })rovisi()n  of 
the  Constitution  is  violated  :  and  even  where  it  may  be  thought 
that  an  act  of  Congress  or  of  the  executive  is  oi)j)osed  to  the 
spirit  of  the  Constitution,  still  if  it  falls  within  t)ie  ran^e  of  tlie 


■ceived,  it  will  not  be 


discK  (ion  which  these  authorities  have  n 
questioned  hy  the  judges. 

'  "It  is  an  axiom  in  our  jurisprudi  no-  tlmt  .in  .\>t  of  rori»rr.'s.s  is  not  to  \>e 
pronouncfd  unconstitutional  unlcw*  tlic  difwt  of  p<jwcr  to  pa.-,b  it  is  .so  clear  aa 


1*^ 


if.m 


;«is 


THK   NATIONAL  (lOVKIlNMKNT 


PAHT   I 


fii 


Bis 


ii ' 


V    ,  It     '' 


If,  on  the  other  hand,  oitlicr  conKrrssional  h'Rislation  or 
usage  bo.Ttins  to  treneh  on  ground  which  the  Constitution  ex- 
pressly covers,  the  question  at  once  arises  whether  such  legis- 
hition  is  vaUd,  or  whether  an  act  done  in  conformity  v\ith  such 
usage  is  legal.  (Questions  of  this  kind  do  not  always  come 
before  the  courts,  and  if  they  do  not,  the  presumption  is  in 
favour  of  wlu'tever  act  has  been  done  by  Congress  or  by  any 
legally  constitut'Ml  authority.  When,  however,  such  a  (lue.stion 
is  j^usceptible  of  judicial  deternJnation  and  is  actually  brought 
before  a  tribunal,  the  tribunal  is  disposed  rather  to  support 
than  to  treat  as  null  the  act  done.  Applying  that  expansive 
iniorpretatlon  which  has  prevailed  since  the  war  a.s  it  i>revail(Hl 
in  the  days  of  Chief-Justice  Marshall,  the  Supremo  court  is  apt 
to  find  grounds  for  moving  in  the  direction  which  it  perceives 
pi.lilic  opinion  to  have  taken,  and  for  putting  on  the  words  of 
the  Constitution  a  sense  which  legalizes  what  Congress  luis 
enacted  or  custom  approved.  When  this  takes  place  things 
proceed  smoothly.  The  change  which  circumstances  call  foi 
is  made  gently,  and  is  controlled,  perhaps  modified,  in  its 
operation. 

But  sometimes  the  courts  feel  bound  to  declare  some  statute, 
or  executive  act  done  in  pursuance  of  usage,  contrary  to  the 
Constitution.  What  happens?  In  theory  the  judicial  deter- 
mination is  conclusive,  and  ought  to  check  any  further  progress 
in  the  path  which  has  been  pronounced  unconstitutional.  But 
whether  this  result  follows  will  in  practice  depend  on  the  cir- 
cumstances of  the  moment.  If  the  case  is  not  urgent,  if  there 
is  no  strong  popular  impulse  behind  Congress  or  the  President, 
no  paramount  neetl  for  the  usage  which  had  sprung  up  and 
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to  admit  of  no  doubt.     Every  doubt  i.s  to  bo  rrs(.lv(>d  in  favour  of  the  validity 
of  the  law."  — Swayno,  .1.,  in  Cnitrtl  Slates  v.  lihmh.i.   1  .Vbb.  U.  S.  4!>. 

.\n  intcrostiiiK  illustration  of  th(>  application  of  IcKi.slativr  powiT  in  uiic.n- 
ti'niplatc<l  way.s  i.s  .supplio<l  by  a  casp  whirh  arose  in  the  efforts  made  to  cheek 
the  cvil=:  ari.siuK  from  lotteries.  f'onKiess.  t)oing  unable  to  .strike  at  :>  lottery 
e.stablishetl  in  Louisiana,  passed  a  statute  forbiddiuK  the  post-office  to  carry 
newspapers  containing  lottery  advertisements  (since  it  wjus  by  these  that  nii.s- 
ohicf  was  done  over  the  rest  of  the  Union),  and  imposing  a  penalty  on  any  one 
postinu  lottery  advertisements  in  breach  of  the  statute.  A  newspaper  proprietor 
arrested  lor  »Ueh  iireach  curried  lii.s  case  to  the  Supreme  court,  allcKini?  tlie 
statute  to  be  unconstitutional  l>eeause  inconsistent  with  the  first  amendment 
to  the  Constitution.  The  court  however  unanimously  held  (1892)  that  that 
amendment  did  not  apply,  and  supported  the  right  of  Congress  to  use  the  con- 
*rol  of  the  post-office  as  a  means  of  dealing  with  the  harm  done  by  lotteries  ;  and 
public  opinion  heartily  welcomed  this  decision. 
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IS  lunv  (lisupf.rovcd,  tl„.  dirision  of  the  courts  will  he  aequi- 
«'.s('(-.l  in;  un.l  whutcv.r  tci.,|,.ncy  towards  chunKc  exists  will 
s.ck  another  channel  where  no  constitutional  obstacle  bars 
Its  cours(.  Hut  if  the  ..ee.ls  of  the  time  be  j^ressing,  courts 
an.l  Constitution  may  iiuve  to  give  wav.  Salu,  poindi 
lex  m,m-,,m  Above  the  writtci  law,  h<,w..ver  sacred,  stands  the 
saf(.ty  (,f  th,.  commonwealth,  which  will  be  secun-d,  if  possibl,.  in 
conformity  with  the  Constitution  ;  but  if  that  b,'  not  possibl,. 
then  by  evac  in«.  or  ev<-n  by  overriding  the  Constitutic.n.! 
Ihis  IS  what  hap|M.n(>d  in  the  Civil  War,  when  men  said  that 
tlu-y  would  break  the  Constitution  in  order  to  preserve  it 

Attemr)ts  to  disobey  the  Constitution  have  been  rare,  because 
the  tear  of  cla.shing  with   it   has  arrested  many  mischievous 
proposals  in  their  earlier  stages,  while  the  influence  of  public 
opinion  ha.s  averted  possible  collisions  by  leading  the  courts  to 
end  their  ultimate  sanction  to  measures  or  usages  which,  had 
they  come  under  review  at  their  first  appearance,  might  have 
been  pronounced  unconstitutional.^    That  collisions  have  been 
rare  IS  wide  evidence  of  the  wisdom  of  American   statesmen 
and  lawyers.     But  i)oliticiaiis  in  other  countries  will  err  if  they 
suppo.se  that  the  existence^  of  a  rigid  or  supnwe  conslitution  is 
enough  to  avert  collisions,  or  to  sc-cure  the  victory  of  the  funda- 
"rir"    J  "r*"'""'"*-    ^^  '•'Kitl  con.stitution  r.'sembles,  not  some 
c  111  of  .Norwegian  gneiss  which  bears  for  centuries  unchanged 
the  lash  ol  Atlantic  billows,  but  rather  a  sea-wall,  su  Ji  as  guards 
tlio  seaside  promenaile  of  an  English  town,  whose  smooth  sur- 
ace  resists  the  ordinary  Avaves  and  currents  of  the  Channel 
hut  may  l)e  breache.1  or  washed   away  by  some  tremendous 
tempest.     The   American    Constitution    has   stood    unbroken, 

i.in.oln  sai.l  .      My  „ath  to  pn^stTvc  th.'  (-..nstitution  iinp..s..(l  „.i  nic  tlu-  dutv  of 
P  ..s..rv,UK  by  ovory  in.ii«p..nsu..l..  ,n..a„s  tlmt  ^ovonwu-.t,  tl.at  natio     of  ul  i 

M     o™      ;;"  T  *'•"  "'■•'"'""  '='"•     ''■^'■^  ''  ""-■'•'"  ♦"  '"-  'h"  '"ti""  ^""1 

,,t.       V  t     f         'V."^  """""■;     ">■  K-n..ral  law   lif.  a.,.l  li,„l.  „.u.st   b-   pro- 

s    v\'      ,    t    "  "  '""';.  "r*    «'  ">"imtat...l  to  sav,.  a  lif...  hut  a  lif.  i.s  ...v.-r 

iJ  t  f..'r7/' .'"'"•     ^  ^*''  "'="  ""■='^"'-"^'  """■■■^^'i-'  ■""•<-n.stitutio,.al, 

n    it  M    "    '.'      '■'■   '"■'■""""«   i-li'^I'-nsa'-l..   to   tl...   pr..,s..rvatio,.   of   thn 

'  .  nst  t   tio.i   throuKh   th,.  pr..s,.rvatiou  of   th.-  natio...      Riirht   or  wron^   T  as- 

al'i'litv  ,;;.f '"""•';'"/  '"'''  ''v<'«-  it-      1  '•"Ul.l  not  f.M.l  tluit  to  th.  W~.i  of  n.y 

in      r  n..  ttcr    i''V"h        ""'''■?"  ""'  ' '-'•'"•"tu.n,  if,  to  .sav.  ^lavry,  or  a,.y 

r'.tion  "uoiHl,,  r'*  ^  ^'""^  "^  Kov.T.n.u-nt.  country,  and  Consti- 

>i.Such  as  th.'  ..xpomliturc  ,,f  va.st  .sums  on   "int.-rnal  improvements"  and 

the  u««uu.pt.on  of  wider  and  wider  powers  over  iutcrual  commuuiS^. 


m 


m 


4(10 


THK  NATIONAL  (JOVKRNMKNT 


I'AHT    I 


l)i«i'ausi«  America  luus  iu'vit  srt'ii,  iis  sotne  Kur()p<'uu  countries 
l<avc  stH'ii,  angry  multitudes  or  military  tyrants  bent  on  <le- 
stroyinp  the  institutions wliich  barred  the  courseof  their  patwions 
or  aml)itit)n.  And  it  luis  also  stiMjd  because  it  has  Hubmitt«.'d  to 
a  process  of  constant,  though  sometimes  scarcely  [xTceptible, 
change  which  has  adapted  it  to  tlie  conditions  of  a  new  a«e. 

The  solenm  determination  of  a  people  enacting  a  fundamen- 
tal law  by  which  they  aiul  thei--  descendants  shall  be  governed 
cannot  jirevent  that  law,  however  great  the  reverences  they 
coiitinut'  to  profess  for  it,  from  being  worn  away  in  one  part, 
enlarged  in  another,  moditied  in  a  third,  by  the  cea.seless  action 
of  influences  playing  u{)on  the  individuals  who  com[M)st!  the 
p<>ople.  Thus  tlie  American  Constitution  has  necessarily 
changed  as  the  nation  has  changed,  has  changed  in  the  spirit 
with  which  men  reganl  it.  and  therefore  in  its  own  spirit.  To 
use  tlie  vvords  of  the  emitient  constitutional  lawyer  whom  I 
have  more  than  once  (luoted  :  "We  may  think,"  says  .Judge 
C'ooley,  "that  we  have  the  Constitution  all  before  us;  but  for 
practical  purposes  the  Constitution  is  that  whicli  the  govern- 
ment, in  its  several  departments,  and  the  people  in  the  per- 
formance of  their  <luties  a.s  citizens,  recognize  and  respect  as 
such  :  and  nothing  else  is.  .  .  .  Cervantes  says  :  Every  one  is 
the  son  of  his  own  works.  This  is  more  emphatically  true 
of  an  instrument  of  government  than  it  can  possibly  l)e  of  a 
natural  person.  What  it  takes  t(^  itself,  though  at  first  unwar- 
rantable, helps  to  make  it  over  into  a  new  in.strument  of  govern- 
ment, and  it  represents  at  Ut^t  tlie  acts  done  under  it." 
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THE   RESILTS  OK  CONSTITITIONAL   DEVEIX)PMKNT 

Wk  hiiv(>  seen  thiit  the  American  Constitution  has  clianjit'd. 
is  I'luuiKinn,  and  l)y  tlir  law  of  its  cxistcniM-  must  continiKto 
(•lianps  in  its  sul)stan('('  and  jjractical  working  vvtu  wlicn  it> 
words  rrmain  tlir  same.  "Time  ami  liai)it,"  said  WasliiiiKton. 
'•arc  at  least  jls  necessary  to  fix  tlie  true  character  <ji'  aoM-nt- 
nients  jis  of  otlier  hunmn  institutions:"'  and  wliiie  habit  fixe- 
.some  thinn^.  time  remoulds  others. 

It  remains  to  ask  what  has  been  the  jjeneral  result  of  the 
changes  it  has  suffered,  and  what  linht  an  examination  of  its 
history,  in  this  respect,  throws  ujxjn  the  i)rol)able  future  of  the 
instrument  and  on  the  worth  of  Ri^id  or  Sujjreme  constitutions 
in  general. 

The  Constitution  wa«  a"owe<lly  created  as  an  instrument  of 
checks  and  balances.  Kac».  l)ranch  of  the  National  noveniment 
was  to  restrain  the  others,  and  maintain  the  etjuipoise  of  the 
whole.  The  legislature  w:  to  balance  the  executive,  and  tlie 
judiciary  both.  The  two  houses  of  the  lejrislature  were  lo 
balance  one  another.  The  National  government,  lakinn  alJ  its 
branches  together,  was  balanced  against  the  .State  governments. 
As  this  eciuilibriunj  was  placed  under  the  jjrotection  of  a  docu- 
ment, unchangeable  save  by  the  people  themselves,  no  one  of 
the  branches  of  the  National  govermnent  iias  been  able  to  ub.sorb 
or  override  the  others,  as  the  House  of  ( 'omnKjns  and  the  (  abinet , 
it.self  a  child  c>f  the  House  of  Commons.  ha\c  in  Kngland  o\er- 
ridden  and  subjected  the  ( 'njwn  and  the  House  of  J.(jrds.  Kach 
branch  n.aintains  its  indejx'ndence,  ami  can,  witlun  cerlam 
limits,  defy  the  others. 

Rut  there  i-  amotig  political  bodies  and  ofhces  (i.t.  the  i>er- 
suns  wiio  from  tinir  to  time  fill  tri<  same  ufiicc  ;  nf  nere;^.-.iT  v  a 
constant  strife,  a  .struggle  for  <'xistence  similar  to  that  which 
Mr.  Darwin  has  shown  to  exi.st  among  t)lants  and  animals  ;  and 
as  in  the  case  (if  plants  and  animals  so  also  in  the  political  sphere 

'  I'ari'wi'll  Ad.lri^.'',  I7tli  .S  i^i.imImt  1790. 
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this  struRKU'  .stiinulatcs  cacli  IkmIv  or  office  to  exert  its  utmost 
force  for  its  own  preservation,  and  to  di'Veloi)  its  u;>ti1u<les  in  any 
direction  wlierein  deveio|)nient  is  |Ht^silt|e.  Kacli  brands  of  the 
American  Kovermnent  luis  striven  to  e.\ten<l  its  ranj^e  and  its 
powers  ;  each  lias  advance«|  in  certain  dire(  ions,  l)ut  in  otfiers 
has  Ix'en  restrained  l)y  the  equal  or  stronger  pressun;  of  otfier 
brandies.  I  sliall  attempt  to  state  the  chief  differences  jht- 
ceptii)le  between  the  ideas  whicli  men  entertained  rcRardinj?  the 
various  l»o(hes  and  offices  of  the  government  when  they  first 
enteri'd  Hfe,  and  the  aspect  tliey  now  wear  to  tlie  nation. 

Tlie  President  lias  develoix'd  a  capacity  for  hecoiiiini;,  in 
moments  of  national  peril,  something  like  a  Roman  dictator. 
He  is  in  (luiet  times  no  stronper  than  he  was  at  first.  Now 
and  then  he  has  seemed  weaker.  Congress  has  occasionally 
encroached  on  him,  but  at  other  times  the  country  has  given  its 
confidence  to  the  Man  as  against  the  .Vssembly.  With  a  succes- 
sion of  strong  and  popular  Presidents  this  might  tend  to  become 
a  lial)it.  Needless  t>'  ..ay  that  history  has  showii  how  the  office 
may  in  the  hands  of  a  tru.sted  leader  and  at  the  call  of  a  sudden 
necessity,  ri.se  to  a  tremendous  height. 

The  ministers  of  the  President  have  not  become  more  im- 
portant either  singly  o;  collectively  as  a  cabinet.  Cut  off  from 
the  legislature  on  one  side,  and  from  the  people  on  the  other, 
they  have  been  a  mere  appendage  to  the  President. 

The  Senate  has  come  to  press  heavily  on  the  E.\ecutive,  and 
at  the  same  time  has  developed  legislative  functions  which, 
though  contemplated  in  the  Constitution,  were  comparatively 
rudimentary  in  the  older  days.  It  has,  in  the  judgment  of 
American  publicists,  grown  relatively  stronger  than  it  then 
was,  but  it  is  not  more  trustetl  by  the  people. 

The  \'ice-President  of  the  I'nited  States  has  become  even 
more  insignificant  than  the  Con.stitution  seemed  to  make  him. 

On  the  other  hand,  the  Speaker  of  the  House  of  Representatives, 
whom  the  'just  it  ut  ion  mentions  only  once,  and  on  whom  it 
bestows  no  powers,  l(»ng  held  (me  of  the  leading  parts  in  the 
piece,  and  could  for  many  years  jjrior  to  1910  atTect  the  course 
of  legislation  more  than  any  other  single  |)erson. 

An  oligarchy  of  chairmen  of  the  leading  committees  has 
sprung  uj)  in  both  Houses  us  a  conseciuence  of  the  increasing 
demands  on  their  time  as  well  as  of  the  working  of  the  com- 
mittee system. 
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The  .Iiidiriiiry  wius  ilccnicl  f,,  I,,.  inukiiiK  Iupkc  stri.lcs  durinK 
the  first  forty  years,  Ixraiisr  it  .-stuhlislKMl  its  cliiim  to  powers 
whicii,  though  .loiil.ti.'ss  rciilly  granted,  had  Imti,  hut  faititly 
ai)|m-hc...le.|  in  I7S!).  Aft.r  |K;{()  the  dcvcloiMnciit  .if  those 
powers  a  .aiu-ed  more  slowly.  Hut  the  position  which  tlie 
Suprein.«  r.uirt  has  taken  in  the  sehenie  of  government  if  it  he 
not  greater  than  the  framers  of  the  Constitution  would  have 
wished,  is  yet  greater  than  they  foresaw. 

AlthoUKh  some  of  lh(s.>  .•hanjres  are  eonsiderahle,  tlu-y  are 
far  smaller  than  those  which  KuKland  has  .seen  r)ass  ove'r  her 
(lovernment  since  ITS').  So  far,  therefore,  the  ni^id  Constitu- 
tion ha-s  mamtamed  a  .sort  of  ((luilihriuni  hetween  the  various 
rK)wers,  wherejus  that  which  was  then  sur)iM).sed  to  exi.st  in 
LuRland  hetween  the  kiiif?,  the  peers,  the  Hou.se  of  Commons 
and  the  people  (i.e.  the  electors)  has  vanished  irrecoverahly. 

In  the  other  .struK^le  that  has  j-one  on  in  America,  that  he- 
tween   the    National  government   and  the  Stat<>s,  the  results 
have  heen  .still  more  considerahh',  though  the  process  of  chanRe 
has  sometimes  I)een  int(>rrupted.     DuHjik  the  first  few  decades 
after  1780  the  States,  in  spite  of  a  .steadv  and  often  anpry  n- 
sistanc(>,  .sometimes  hacked  hy  threats  of  secession,  found  tJiem- 
selves  more  and   more  entan<?led   in   the  network  of   Federal 
powers  which  .sometim(>s  Consrcss,  .sometimes  the  President 
sometimes  the  Judiciary,  as  th(>  ex|)ounder  of  the  Constitution' 
flung  over  them.     Provisions  of  the  Con.stitution  whose  hear- 
inff  had  Deen  inadeciuately  realized  in  the  first  in.stance  wen- 
put  in  force  again.st  a  State,  and  when  onc(>  put  in  force  he- 
eame  precedents   for  the  future.     It   is   in.structive  to  ol).serve 
that  this  was  done  hy  hoth  of  the  great  national   parties,  hy 
those  who  defended    State  rights    an<l   preached    State  sover- 
eignty as  well  as  hy  the  advocates  of  a  .strong  central  govern- 
nient.     For   the    former,  when    they  saw   the    opportunity  of 
effecting  hy  means  of  the  central  legislative  or  executive  power 
an  ohject  of  immediate  party  importance,  did  not  h(>sitate  to 
put   in   force  that  central   power,  forgetful  or  heedless  of  the 
example  they  were  .setting. 

It  is  for  this  reason  that  the  process  hy  which  the  National 
government  has  grown  may  h(.  called  a  natural  one.  A  politi- 
cal force  has,  like  a  heated  gas,  a  natural  tendency  to  expan- 
sion, a  tendency  which  works  e\-en  apart  from  the  knowledge 
and  intentions  of  those  through  whom  it  works.     In  the  proc- 
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Ofw  of  expansion  sucli  a  forcr  may  iih'cI,  and  may  •)<'  I'lu'ckctl 
or  (Irivfti  hack  hy  a  stroii^rr  force.  •  The  cxpausivM*  force  of 
the  National  Koveriiineiit  proved  ultimately  Ntronn'T  than  the 
force  of  the  States,  so  the  ceiitrali/inK  tendency  prevailed. 
And  it  prevailed  not  so  much  l>y  th«'  conscious  purpose  of  tim 
party  disposed  to  favour  it,  us  fhroufjh  the  inherent  elements 
of  streuKtli  whicli  it  pos.ses.sed,  and  the  favourinn  conditions 
amid  which  it  acted,  elenu'iits  and  conditions  largely  irres|H'c- 
tive  of  either  political  party,  and  operative  under  the  suprem- 
acy of  the  one  lus  well  a.s  of  the  other.  Now  and  then  the  cen- 
trali/iuK  process  was  checked.  (leornia  defied  the  Supreme 
court  in  \KH)  ;V2,  and  wjus  not  made  to  bend  i»ecau.se  the  ex«>cu- 
tive  sided  with  her.  South  Carolina  defied  ConRress  and  the 
President  in  lH.'i2,  and  the  issue  was  settled  by  a  compromise. 
Acute  foreiRn  olxservers  then  and  often  during  the  period  that 
followed  predicteil  the  dis.solutio!i  of  the  Tnion.  For  some 
years  before  the  outbreak  of  the  Civil  Wju"  the  tie  of  obedience 
to  the  National  Rovernment  wtus  j)alpably  loosened  over  a  larRis 
part  of  the  country.  liut  during  and  aft.  ,•  the  war  the  former 
tendency  resumed  its  action,  swifter  and  more  potent  than 
before. 

A  critic  may  object  to  the  view  here  presented  by  remarking 
that  the  struKgle  betwt>en  tlie  National  government  and  the 
States  has  not.  as  in  the  case  of  the  struggles  l)etween  differ- 
ent branches  of  the  National  government,  proceeded  merely  by 
the  natural  development  of  theCon.stitution,  but  has  been  accel- 
erated by  si)ecific  changes  in  tlie  Constitution,  viz.  those  made 
by  the  three  latest  amendments. 

This  is  true.  Hut  the  <lominance  of  the  centralizing  tenden- 
cies is  not  wholly  or  even  mainly  due  to  those  amendments.  It 
had  begun  before*  them.  It  would  have  come  about,  though 
less  completely,  without  them.  It  luus  been  du<'  not  only  to 
these  amendmc^nts  i)ut  also  — 

To  the  extensive  interpretation  by  the  judiciary  of  the  powers 
which  the  Constitution  vests  in  the  National  government. 

To  the  passing  by  Congress  of  statutes  on  topics  not  exclu- 
sively reserved  to  the  States,  statutes  which  have  sensib)  y 
narrowed  the  field  of  State  action. 

To  exertions  of  executive  power  which,  having  been  approved 
by  the  people,  and  not  condemned  by  the  courts,  have 
passed  into  precedents. 
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TIh'mj'  liav«'  Imtii  the  inoilcs  in  which  the  cent rahziriR  ten- 
ih-ncy  bus  shown  its.lf  iiw\  prfvail««(l.  Whut  have  Ix-i-n  the 
uiidctlyitij^  caiiscH"' 

They  iM'loriK  to  history.     They  art'  |)!irtly  ccoiioinical,  partly 

moral.     Strum  and  .Iccfricity  have  knit    tlu-  various  jmrts  of 

thr  .".iintry  closely  to-.tl,rr,  have  nia.lc  <'ach  State  and  ^rotip 

<tf  States  inon-  dependent  on  its  nei^hluMirs,  have  ad<led  t(»  the 

matters  in  which  the  wli.ilc  coinitiy  henelits  hv  joint  a.tiim  and 

uniform  lenishition.      The  p.nvcr  of  the   Nat"i(.n:.l  government 

(<»  stimulate  or  depress  coninirrce  and  industries  hy  legislation, 

whelhir  Ml  matters  of  ( iirieiicy  and  finance,  or  (m  the  taritT.  or 

on  the  means  of  f  rans|MMt:ition.  has  Kiven  it  a  wide  control  over 

the  material  pro,(iM-rity  of  the  Inion,  till  "the  people,  and  cvpe- 

cially  thr'  trading  and  manufacturing  classes,  came  to  look  more 

and  mor.'  to  the  nati(.(ial  (apitid  for  what  etdists  their  interest.^, 

anil  less  and  less  to  the  capital  of  their  own  State.  ...      It   is 

the  nation  and  not  die  State  that  is  present  to  the  imagination 

of  tln'  <iti/.ens  jls  s,,\  ,.,vifr,i.  ,.v,.n  in  the  States  of  .JefTerson  and 

Calhoun.  .  .  .     The  ( 'oiistitution  as  it  is,  and  the  I'niim  as  it 

wiis    can  no  longer  he  the  party  watchword.     There  is  a  new 

Union,  with  new  ^rrand  features,  hut  with  new  enprafted  evils."  > 

TIktc  h.is  jrrown  up  'i  pride  in  the  national     flan,  and  in  the 

National   Koverninent    as   representing   naticmal   unity.      In  the 

NortI;  tficre  i<  gratitude  to  tliat  gc.vernnK'nt  as  the  power  that 

save.;  thr  I'Mion  in  the  Civil  War;  in  the  South  a  sense  of  the 

.streuLtli    vvhi.-h  Conure.ss   and  the   President  then  exerted;  in 

hotii    i  r^-  olhcti.    .  of  the  i?nmense  .scoi)e  which  the  war  powers 

took    .1^     ruicht    -ak<'  asiaiii      .Ml  over  tlic  country  there  is  a 

Kreat    urtss     .f      .'(iiTal  offi.M-holders  who  look  to  Washington 

as     ft    -^guT-    =„    1  icir  hopes  anil  fears      .\s  the  modes  in  and 

h\     mnvii  r-iir-*.     :tii(l  other  similar    cau.ses   cai!   work  are  evi- 

MTOint'  mo;     -tiimf-ted,  jt   is  clear  that   the  development  of  the 

OBtsisuEifit  J.-  iit'tuecM  the  nation  and  the  States  has  not  yet 

4rrfww-,i,  an    pr-^en-  ap|M'!irances  su^Kcst  that  the  centralizhig 

tjemij-nc-   ^li  c-antinue  to  prevail. 

3i«v    Mf-  Ti*'  in(iuir\'  we  have  hef'ti  conducting  affect  the 

jUustiiM-ni  , , ^  \m    pus.seci  upon  TJie  worth  of  rigid  constitutions, 

.c.  of  ^TitTPfl    nsTrunients  (  f  goverr.ment  emanating  from  an 

.lutiiMTrr^  Mipf«-ior  to  that  of  the  ordinary  legislature?     The 

qiteJtioB  jt  a  iT-ave  one  lor  Europ<'an  countries,  which  seem  to 

'  CokJey,  HuUoru  vj  Mu'iiijun. 
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he  passing  from  the  older  or  Flexible  to  the  newer  or  Rigid  type 
of  constitutions. 

A  European  reader  who  has  followed  the  facts  stated  in  the 
last  foregoing  chapters  may  be  inclined  to  dismiss  the  question 
summarily.     "Rigid  Constitutions,"  he  will  say,  "are  on  your 
own  showing  a  delusion  and  a  sham.     The  American  Constitu- 
tion has  been  changed,  is  being  changed,  will  continue  to  be 
changed,  by  interpretation  and  usage.     It  is  not  what  it  was 
even  thirty  years  ago ;  who  can  tell  what  it  will  be  thirty  years 
hence  ?      If  its  transformations  are  less  swift  than  those  of  the 
English  Coastitution,  this  is  only   because   England  has  not 
even  yet  so  completely  democratized  herself  as  had  America 
nearly    a   century   ago,  and   therefore   there   has   been    more 
room  for  change  in  England.     If  the  existence  of  the  funda- 
mental Constitution  did  not  prevent  violent  stretches  of  execu- 
tive  power  during   the  war,  and  of  legislative  power  after  as 
well  as  during  the  war,  will  not  its  paper  guarantees  be  trodden 
under  foot  more  recklessly  the  next  time  a  crisis  arrives?     It 
was  intended  to  protect  not  only  the  States  against  the  central 
government,  not  only  each  branch  of  the  government  against 
the  other  branches,  but  the  people  against  themselves,  that  is 
to  say,  the  people  as  a  whole  against  the  imj)ulses  of  a  tran- 
sient majority.     What  becomes  of  this  protection  when  you 
admit  that  even  the  Supreme  court  is  influenced  by  public 
opinion,  which  is  only  another  name  for  the  reigning  sentiment 
of  the  moment  ?     If  every  one  of  the  checks  and  safeguards 
contained  in  the  document  may  be  overset,  if  all  taken  together 
may  be  overset,  where  are  the  boasted  guarantees  of  the  fun- 
damental laws?     Evidently  it  stands  only  because  it  is  not  at 
present  assailed.     It  is  like  the  walls  of  Jericho,  tall  and  stately, 
!)ut  ready  to  fall  at  the  l)la.st  of  the  trumpet.     It  is  worse  than 
a  delusion :  it  is  a  snare ;  for  it  lulls  the  nation  into  a  fancied 
security,  seeming  tr  promise  a  stability  for  the  institutions  of 
government,  and  a  respect  for  the  rights  of  the   individual, 
which  are  in  fact   baseless.     A  flexible  constitution  like  that 
of  England  is  really  safer,  i)ecause  it  practises  no  similar  deceit, 
but  by  warning  good  citizens  that  the  welfan>  of  the  common- 
wealth   depends    always   on   themselves   and    themselves  only, 
stimulates  them  to  constant  eff'orts  for  the  maintenance  of  their 
own  rights  and  the  de(>pest  interests  of  society." 

This  statement  of  tlu;  easi'  errs  jts  nmch  in  one  direction  1)J 
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undervaluing,  as  common  opinion  errs  by  ovorvalui  ^^,  the  sta- 
bility of  rigifl  constitutions.  They  do  not  perforin  ail  that  the 
solemnity  of  their  wording  promises.  But  they  are  not  there- 
fore useless. 

To  expect  any  form  of  words,  however  weightily  conceived, 
with  whatever  sanctions  enacted,  permanently  to  restrain  the 
passions  and  interests  of  men  is  to  expect  the  impossible.     Be- 
yond a  certain  point,  you  cannot  protect  the  people  against 
themselves  any  more  than  you  can,  to  use  a  familiar  American 
expression,  lift  yourself  from  the  ground  by  your  own  boot- 
straps.    Laws  sanctioned  by  the  overwhelming  i)hysical  power 
of   a   despot,  laws   sanctioned  by  supernatural   terrors  whose 
reality  no  one  doubted,  have  failed  to  restrain  those  passions 
in  ages  of  slavery  and  superstition.     The  world  is  not  .so  much 
advanced  that  in  this  age  laws,  even  the  best  and  most  vener- 
able laws,  will  of  themselves  command  obedience.     Constitu- 
tions which  in  quiet  times  change  gradually,  peacefully,  almost 
imperceptibly,  must  in  times   of   revolution  be  changed   more 
boldly,  some  provisions  being  sacrificed  for  the  sake  of  the  rest, 
as  mariners  throw  overboard  part  of  the  cargo  in  a  storin 
in  order  to  save  the  other  part  with  the  ship  herself.     To  cling 
to  the  letter  of  a  Constitution  when  the  welfare  of  the  country 
for  whose  sake  the  Con.stitution  exi.sts  is  at  stake,  would  be  to 
seek  to  preserve  life  at  the  cost  of  all  that  makes  life  worth 
having  —  propkr  vitam  vivcndi  perdere  cau.sas. 

Nevertheless  the  rigid  Constitution  of  the  United  States  has 
rendered,  and  renders  now,  inestimable  .services.  It  opposes 
obstacles  to  rash  and  hasty  change.  It  .s(>cur(>s  time  for  deliber- 
ation. It  forces  the  peopl»>  to  think  seriously  before  they  alter 
It  or  pardon  a  transgression  of  it.  It  makes  legislatures  and 
statesmen  slow  to  overpa.««  their  leural  powers,  slow  even  to 
propose  measures  which  the  Constittition  seems  to  disapprove. 
It  tends  to  render  the  inevit.ble  procc^ss  of  modification  gradual 
and  tentative,  the  result  of  admitted  and  growing  necessities 
rather  than  of  restless  impatience.  It  altogether  prevents  some 
changes  which  a  temporary  majority  may  clamour  for,  but 
which  will  have  ceased  to  be  demanded  before  the  barriers 
interposed  by  the  Constitution  have  l)een  overcome. 

It  does  still  more  than  this.  It  forms  the  mind  and  temper  of 
the  people.  It  strengthens  their  conservative  instincts,  their 
sense  of  the  value  of  stability  and  permanence  in  political 
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arrangements.  It  trains  them  to  habits  of  legality  as  the  law 
of  the  Twelve  Tables  trained  the  minds  of  the  e(lucated  Romans. 
It  makes  them  feel  that  to  comprehend  their  supreme  instru- 
ment of  government  is  a  personal  duty,  incumbent  on  each  one 
of  them.  It  familiarizes  them  with,  it  attaches  them  by  ties  of 
pride  and  reverence  to,  those  fundamental  truths  on  whl  '.i  the 
Constitution  is  based. 

These  are  enormous  services  to  render  to  any  free  country, 
but  above  all  to  one  which,  more  than  any  other,  is  governed 
not  by  the  men  of  rank  or  wealth  or  special  wisdom,  but  by 
public  opinion,  that  is  to  say,  by  the  ideas  and  feelings  of  the 
people  at  large.  In  no  country  were  swift  political  changes  so 
much  to  be  apprehended,  because  nowhere  has  material  growth 
been  so  rapid  and  immigration  so  enormous.  In  none  might 
the  political  character  of  the  people  have  seemed  more  likely 
to  be  bold  and  prone  to  innovation,  because  their  national 
existence  began  with  a  revolution^  which  even  now  lies  hardly 
a  century  and  a  half  behind.  That  none  has  ripened  into  a 
more  prudently  conservative  temper  may  be  largely  ascribed 
to  the  influence  of  the  famous  instrument  of  1789,  which,  en- 
acted by  and  for  a  new  republic,  summed  up  so  much  of  what 
was  best  in  the  laws  and  customs  of  an  ancient  monarchy. 
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CHAPTER  XXXVI 

NATURE   OF  THE  AMERICAN   STATE 

From  the  study  of  the  Nationn'  Government,  we  may  go  on 
to  examine  that  of  tlie  several  States  which  make  up  the  Union. 
This  is  the  part  of  the  American  poUtical  system  which  has  re- 
ceived least  :it  lention  both  from  foreign  and  from  native  writers. 
Finding  in  the  Federal  president,  cabinet,  and  Congress  a 
government  superficially  resembling  those  of  their  own  coun- 
tries, and  seeing  the  Federal  authority  alone  active  in  inter- 
national relations,  Europeans  have  forgotten  and  practically 
ignored  the  State  Governments  to  which  their  own  experi- 
ence supplies  few  parallels,  and  on  whose  workings  the  in- 
telligence published  on  their  side  of  the  ocean  seldom  throws 
light.  Even  the  European  traveller  who  makes  the  five  days'  run 
across  the  American  continent,  from  New  York  or  Philadelphia 
via  Chicago  to  San  Francisco,  though  he  passes  in  his  journey 
of  3000  miles  over  the  territories  of  eleven  self-governing  com- 
monwealths, hardly  notices  the  fact.  He  uses  one  coinage 
and  one  post-office ;  he  is  stopped  by  no  custom-houses ;  he 
sees  no  officials  in  a  State  livery ;  he  thinks  no  more  of  the 
difference  of  jurisdictions  than  the  passenger  from  London  to 
Liverpool  does  of  the  counties  traversed  by  the  line  of  the 
North-VVestern  Railway.  So,  too,  our  best  informed  English 
writers  on  the  science  of  politics,  while  discussing  copiously 
the  relation  of  the  American  States  to  the  central  authority, 
have  failed  to  draw  on  the  fund  of  instruction  which  lies  in 
the  study  of  the  State  Governments  themselves.  Mill  in  his 
licpresentntive  Government  scarcely  refers  to  them.  Mr.  Free- 
man in  his  learned  essays.  Sir.  H.  Maine  in  his  ingenious  book 
on  Popular  Government,  pass  liy  phenomena  which  w  Id  have 
admirably  illustrated  some  of  their  reasonings. 

American  publicists,  on  the  other  hand,  were  usually  too  much 
absorbed  in  the  study  of  the  Federal  system  to  bestow  much 
thought  on  the  State  governments.  The  latter  seem  to  them  the 
most  simple  and  oljvious  things  in  the  world,  while  the  former, 
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which  has  been  the  battle-ground  of  their  political  parties  for 
more  than  a  century,  excites  the  keenest  interest,  and  is  indeed 
regarded  as  a  sort  of  mystery,  on  which  all  the  resources  of 
their  metaphysical  "  '^  tlety  and  legal  knowledge  may  well  be 
expended.  Thus  wiuie  the  dogmas  of  State  sovereignty  and  State 
rights,  made  practical  by  the  great  struggle  o\'er  slavery,  were 
discussed  with  extraordinary  zeal  and  acumen  by  three  genera- 
tions of  men,  the  character,  power,  and  working  of  the  States 
as  separate  self-governing  bodies  received  little  attention  or 
illustration.  Yet  they  are  full  of  interest ;  and  he  who  would 
understand  the  changes  that  have  passed  on  the  American 
democracy  will  find  far  more  instruction  in  a  study  of  the  State 
governments  than  of  the  Federal  Constitution.  The  materials 
for  this  study  are  unfortunately,  at  least  to  a  European,  either 
inaccessible  or  unmanageable.  They  consist  of  constitutions, 
statutes,  the  records  of  the  debates  and  proceedings  of  consti- 
tutional conventions  and  legislatures,  the  reports  of  officials 
and  commissioners,  together  with  that  continuous  transcript 
and  picture  of  current  public  opinion  which  the  files  of  news- 
papers supply.  Of  these  sources  only  one,  the  constitutions, 
is  practically  available  to  an  European  writer.  To  be  able 
to  use  the  rest  one  must  go  to  the  State  and  devote  one's  self 
there  to  these  original  authorities,  correcting  them,  where 
possible,  by  the  recollections  of  living  men.  It  might  have 
been  expected  that  in  most  of  the  States,  or  at  least  of  the 
older  States,  persons  would  have  been  found  to  write  politi- 
cal, and  not  merely  antiquarian  or  genealogical,  State  histo- 
ries, describing  the  political  career  of  their  respective  commu- 
nities, and  discussing  the  tjuestions  on  which  political  contests 
have  turned.  But  this  was  not  (except  in  a  very  few  cases) 
attenii)ted  till  near  the  end  of  the  nineteeixth  century,  so  that 
the  European  enquirer  found  a  scanty  measure  of  tht;  a.ssistance 
which  he  would  naturally  have  expected  from  previous  labourers 
in  this  field.  I  call  it  a  field  :  it  was  till  lately  ratlier  a  i)rime- 
val  forest,  where  the  vegetation  is  rank,  and  through  which  even 
now  but  few  trails  have  been  cut.  The  new  historical  school 
which  is  growing  up  at  the  leading  American  universities,  and 
has  already  investigated  the  colonial  period  with  so  mucli 
thoroughness,  has  now  begun  to  grapple  with  this  task ;  •  in  the 

'  Siiirc  this  IxMik  wius  first  inililishcd  (in  IHKH)  much  (•xcfilciit  work  ha.s  bocn 
(lour  fill  Stilt  ■  history  :.ll  dvit  tlii'  country,  and  State  t'onstitutions  have  re- 
ceived niucli  study. 
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meantime,  the  d'fficultips  I  have  .stated  must  be  my  excu.se  for 
treating  this  branch  of  my  .subject  with  a  brevity  out  of  propor- 
tion to  its  intere.st  and  importance.  It  is  better  to  endeavour 
to  bring  into  relief  a  few  leading  features  than  to  attempt  a 
detailed  account  which  would  run  to  inordinate  length. 

The  American  State  is  a  peculiar  organi.sm,  unlike  anything 
in  modem  Europe,  or  in  the  ancient  world.  The  nearest 
parallel  is  to  be  found  in  the  cantons  of  Switzerland,  the 
Switzerland  of  our  own  day,  for  until  1815,  if  one  ought  not 
rather  to  say  until  1848,  Switzerland  was  not  .so  much  a  nation 
or  a  state  as  a  league  of  neighl)our  commonwealths.  But 
Europe  so  persistently  ignores  the  history  of  Switzerland,  that 
most  instructive  patent  mu.seum  of  politics,  apparently  only 
because  she  is  a  small  country,  and  because  people  go  there  to 
see  lakes  and  to  climb  mountains,  that  I  .should  perplex  in.stead 
of  enlightening  the  reader  by  attempting  to  illustrate  American 
from  Swiss  phenomena. 

Let  me  attempt  to  .sketch  the  American  States  as  separate 
political  entities  forgetting  for  the  moment  that  they  are  also 
parts  of  a  Federation. 

The  a(bni.ssion,  under  a  Statute  of  1910,  of  two  new  States  • 
brought  the  number  of  States  in  the  American  Union  up  to 
forty-«ight,  varying  in  size  from  Texas,  with  an  area  of  20.5,780 
square  miles,  to  Rhode  Island,  with  an  area  of  1250  scjuarc 
miles ;  and  in  population  from  New  York,  with  over  9,000,0(K) 
inhabitants,  to  Nevada,  with  81. (KM).  That  is  to  say,  the 
largest  State  is  much  larger  than  either  France  or  the  Germanic 
Empire  ;  the  most  populous  much  more  populous  than  Sweden, 
or  Portugal,  or  Denmark,  while  the  sjnallest  is  smaller  than 
WarAvick.shire  or  ('orsica,  and  the  least  populous  less  jiopulous 
than  the  city  of  York,  or  the  town  of  Hcadiu};  in  Berks. 
Considering  not  only  these  difTerences  of  size,  but  the  differ- 
ences in  the  density  of  population  (which  in  Nevada  is  .7  and 
in  Wyoming  1.5  to  the  square  mile,  while  in  HIkmIc  Island  it  is 
508.5  and  in  Mas.sachusetts  41S.8  to  the  s(]uare  mile)  ;  in  its 
character  2  (in  South  Carolina  the  blacks  are  835,843  against 
079,161  w^hitcs,  in  Mississippi  1,009,487  ugain-st  780.111  wlut.-s)  ; 
in  its  birthplace  (in  North  Carolina  the  foreign-born  per- 
sons are  less  than  ^Jg  of  the  population,  in  California,  nearly 
one-third,  in  North  Dakota  more  than  one-lialf) ;   in  the  occu- 


•  Arisona  and  New  Mexico. 


•  Census  of  1900. 
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pations  of  the  people,  in  the  amount  of  accumulated  wealth,  in 
the  proportion  of  educated  persons  to  the  rest  of  the  com- 
munity, —  it  is  plain  that  immense  differences  might  be  looked 
for  between  the  asjwcts  of  politics  and  conduct  of  government 
in  one  State  and  in  another. 

Be  it  also  remembered  that  the  ohler  colonies  had  different 
historical  origins.  V^irginia  and  North  Carolina  were  imlike 
Massachusetts  and  Conncticut ;  New  York,  Pennsylvania,  and 
Maryland  different  froin  l)oth  ;  while  in  recent  times  the  stream 
of  European  immigration  has  filletl  some  States  with  Irishmen, 
others  with  Germans  or  Italians,  others  with  Scandinavians  or 
Poles,  and  has  left  most  of  the  Southern  States  all  but  un- 
touched. 

Nevertheless,  the  form  of  government  is  in  its  main  outlines, 

and  to  a  large  extent  even  in  its  actual  working,  the  same  in  all 

these  forty-eight  republics,  and   the  differences,  instructive  as 

they  are,  relate  to  points  of  secondary  consequence. 

The  States  fall  naturally  into  five  groups :  — 

The    New    England    States  —  Massachusetts,    Connecticut, 

Rhode  Island,  New  Hami)shire,  Vermont,  Maine. 
The  Middle  States  —  New  York,  New  Jersey,  Pennsylvania, 

Delaware,'  Maryland,  Ohio,  Indiana.^ 
The  Southern,   or  old  Slave   States  —  Virginia,  West    Vir- 
ginia (separated  from  Virginia  during  the  war),  North 
Carolina,  South  Carolina,   Georgia,   Alabama,   Plorida, 
Kentucky,  Tennessee,  Mississippi,  Louisiana,  Arkansas, 
Missouri,  Texas,  Oklahoma,  New  Mexico  (these  two  last, 
however,  formed  long  after  the  extinction  of  slavery). 
The  North-Western  States  —  Michigan,  Illinois,  Wisconsin, 
Minnesota,  Iowa,  Nebraska,  Kansas,    Colorado,    North 
Dakota,  South  Dakota,  Wyoming,  Montana,  Idaho. 
The    Pacific   States  —  California,    Nevada,    Arizona,    Utah, 

Oregon,  Washington. 
Each  of  these  groups  has  something  distinctive  in  the  charac- 
ter of  its  inhabitants,  which  is  reflected,  though  more  faintly  now 
than  formerly,  in  the  character  of  its  government  and  politics. 

'  Delaware  and  Maryland  were  Slave  States,  but  did  not  secede,  and  are  in 
some  respeeta  to  be  classed  rather  with  the  Middle  than  with  the  Southern 
group,  as  indeed  are  West  Virfcinia,  Missouri,  and  Oklahoma  (this  last  really 
Western  in  character),  perhaps  even  Tennessee  and  Kentucky. 

'  Ohio  has  become,  and  Indiana  is  becoming,  rather  Middle  than  Western, 
and  the  former  at  least  cannot  now  be  classed  among  Western  States. 
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Now  England  is  the  old   home  of  Puritani.sm,  tho  traces 
whoroof,  thouRh  waning  undrr  the  influence  of  Irish  and  French 
Canadian  immigration,   are   not   yet    extinct.     The  Southern 
States  will  long  retain  the  imprint  of  slavery,  not  merely  in 
the  presenc^.  of  a  host  of  negroes,  hut  in  the  l.ackwardm^ss  of 
the  poor  white  population,  and  in  certain  attributes,  laudable 
as  well  as  regrettable,  of  the  upper  class.      The  North-West  is 
the  land  of  hopefulness,  and  c(.nse(,uently  of  lK)ld  experiments 
in  legislation  :  its  rural  inhabitants  have  the  honesty  ami  .some- 
what limited  horizon  of  agriculturi.sts.     The  Pacific  W.-.st   or 
rather  California  and  Nevada,  for  Oregon  and  Washington  be- 
long in  point  of  character  quite  as  much  to  the  North-Western 
group,  tinges   the  energy  ami  sanguine  good   nature  of   the 
Westerners  with  a  speculative  reckle.s.sne.ss  natural  to  mining 
communities,  where  great  fortunes  have  rapidlv  grown  and  van- 
ished, anil  into  which  elements  have  been  suddenly  swept  to- 
gethiT  from  every  part  of  the  world,  as  a  Hocky  Mountain 
rainstorm  fills  the  bottom  of  a  valley  with  sand  and  pebbles 
trom  all  the  surrounding  heights. 

As  the  dissimilarity  of  population  and  of  external  comlitions 
seems  o  make  for  a  diversity  of  constitutional  and  political 
arrangements  betw(.en  the  States,  so  also  does  the  large  meas- 
ure of  legal  independence  which  each  of  th.-m  enjoys  under 
the  F^lera  Constitution.  No  State  can,  as  a  common- 
wealth, iJohtically  deal  mth  or  act  upon  any  other  State  •  No 
diplomatic  relations  can  exist  nor  treaties^  be  made  between 
States  no  coercion  can  be  exerci.s(>d  by  one  upon  another. 
And  although  the  government  of  the  Union  can  act  on  a  State 
It  rarely  does  act  and  then  only  in  certain  strictly  limited 
directions,  which  do  not  touch  the  inner  political  life  of  the 
commonwealth. 

Let  us  pass  on  to  consider  the  circumstances  which  work  for 
unifonmty  among  the  States,  and  work  more  powerfully  as 
time  goes  on.  i-  j   -^ 

He  who  looks  at  a  map  of  the  Union  will  be  struck  by  the 
fact  that  so  many  of  the  boundary  lines  of  the  States  are  straight 
lines.  Those  hues  tell  the  sajne  tale  as  the  geometrical  plans 
o  cit.es  like  St.  Petersburg  or  Washington,  where  el^^y  SZl 
runs  at  the  same  angle  to  every  other.  The  States  are  not  areas 
set  off  by  nature.     Their  boundaries  are  for  the  mo.st   part 

'  Except  with  the  consent  of  Congress. 
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not  natural  Ixiuntlarics  fixed  by  inuuntain  ranges,  nor  even 
tiistorical  bounilaries  due  to  a  series  of  events,  but  boundaries, 
purely  artificial,  determiniHl  by  an  authority  which  carved 
the  national  territory  into  strips  of  convenient  size,  as  a  build- 
ing company  lays  out  its  suburban  lota.  Of  the  States  sub- 
sequent to  the  original  thirteen,  California  is  the  only  one 
with  a  genuine  natural  frontier,  finding  it  in  the  chain  of  the 
Sierra  Nevaila  on  the  east  and  the  Pacific  ocean  on  the  west. 
No  one  of  thest;  later  States  can  be  regarded  as  a  naturally  de- 
velopcnl  political  organism.  They  are  trees  planted  by  the 
forester,  not  self-sown  with  the  help  of  the  seed-scattering 
wind.  This  absence  of  physical  lines  of  demarcation  has 
tended  and  must  tend  to  prevent  the  growth  of  local  distinc- 
tions. Nature  herself  seems  to  have  designed  the  Mississippi 
basin,  as  she  luus  designed  the  unbroken  levels  of  Russia,  to  be 
the  dwelling-place  of  one  people. 

Each  State  makes  its  own  Constitution ;  that  is,  the  {leople 
agree  on  their  form  of  government  for  themselves,  with  no  in- 
terference from  the  other  States  or  from  the  Union.  This  form 
is  subject  to  one  condition  only  :  it  must  be  repubUcan.'  But 
in  each  State  the  people  who  make  the  constitution  have  lately 
come  from  other  States,  where  they  have  lived  under  and 
worked  constitutions  which  are  to  their  eyes  the  natural  and 
almost  necessary  model  for  their  new  State  to  follow ;  and  in 
the  absence  of  an  inventive  spirit  among  the  citizens,  it  was 
the  obvious  course  for  the  newer  States  to  copy  the  organi- 
zations of  the  older  States,  especially  as  these  agreed  with  cer- 
tain familiar  features  of  the  Federal  Constitution.  Hence  the 
outlines,  and  even  the  phrases  of  the  eliler  constitutions  reap- 
pear in  those  of  the  more  recently  form(?d  States.  The  prece- 
dents set  by  Virginia,  for  instance',  had  much  influence  on 
Tennessee,  Alabama,  Mississippi,  and  Florida,  when  they  were 
engaged  in  making  or  amending  their  constitutions  during  the 
early  part  of  this  century. 

Nowhere  is  population  in  such  constant  movement  as  in 
America.  In  some  States  mon'  than  one-fourth  of  the  inhabit- 
ants are  foreign  liorn.     Many  of  the  townsfolk,  not  a  few  even 

'  The  raw  of  Kaii.siiM  ininicdiatcly  iM-forc  the  Wnr  of  Scoession,  and  the  rasos 
of  thi>  ri'!M>l  ,Stut<'j<.  which  witc  not  rcudmittod  after  the  war  till  they  had  av- 
coptcd  the  cohstitutionul  anicndnieut.s  forl)iddiiiK  slavery  and  protecting  tho 
fretnlmen  are  <iuite  exeeption^d. 

As  to  any  special  conditions  imposed  tiy  C'onKresB,  see  Chap.  XXXVII.    po»l 
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of  the  farmerB  have  been  till  lately  eitizeas  of  som."  other 
Mate,  and  will,  perhaps,  soon  move  on  farther  w(^t.  The 
Westj«m  States  in  partieular  are  like  a  ehain  of  lakes  throuuh 
whieh  there  flowy  a  stnnun  whi.h  niiuRles  ihe  waters  of  the 
hiRher  with  thos<.  of  the  lower.  In  su.h  u  consfunt  fl.ix  of 
population  local  peculiarities  are  not  rea.lilv  developed  or  if 
they  have  grown  up  when  the  district  wa.s  stili  isolated'  they 
disappear  as  the  country  becomes  filk^.  Each  State 'takc^ 
from  Its  neighlwurs  and  gives  to  its  neighlxjurs,  so  that  the 
process  of  assimilation  is  always  going  on  over  the  whole  wide 
area. 

Still  more  important  is  the  influence  of  railwav  communica- 
tion of  newspaiM-rs,  of  the  telegraph.  A  (irec.k  citv  like  Samos 
or  Mitylene,  holding  her  own  island,  preserved  a  distinctive 
character  m  spite  of  commercial  intercourse  and  the  sway 
of  Athens.  A  b'uiss  canton  like  Tri  or  Appenzell,  entrenched 
behind  its  mountain  ramparts,  remains,  even  now  under  the 
strengthened  central  govermnent  of  the  Swi.ss  nation,  unlike 
Its  neighbours  of  the  lower  country.  But  an  American  State 
traversed  by  great  trunk  lines  of  railway,  and  depending  on 
th.;  markets  of  the  Atlantic  cities  and  of  Europe  for  the  sale 
ot  its  gram,  cattle,  bacon,  and  minerals,  is  attached  by  a  hun- 
dred always  tightening  ties  to  other  States,  and  touch.'d  by 
their  weal  or  woe  as  nearly  as  by  what  b,.falls  uithin  its  o>ni 
limits.  The  leading  n."Ws,)apers  are  rea.l  over  a  vast  area 
Ihe  inhabitants  of  each  State  know  ever^'  morning  the  ("vents 
of  yesterday  over  the  whole  Union. 

Finally  the  political  parties  are  the  same  in  all  the  States 
The  tenets  (if  any)  of  each  party  are  (with  some  slight  excep- 
tions) the  same  everywhere,  their  methods  the  same,  their 
leaders  the  same,  although  of  course  a  proir.iiu.nt  man  eniovs 
especial  influence  in  his  oun,  Stat,>.  Henc.-,  Stat<.  politics  ar.. 
argely  swayed  by  forces  and  motives  external  to  the  j)articu- 
lar  State,  and  common  to  the  whole  countrv,  or  to  great  sec- 
tions of  It;  and  the  grouil,  of  local  parties,  the  <>mergence 
of  local  is.sues  and  developm(«nt  of  local  political  scliemes  are 
corre^^pondmgly  restmincd. 

These  considerations  exfjlain  why  the  States,  notwithstand- 
ing the  original  divt-rsities  betw.-en  some  of  them,   and  the 
wide  scope  for  political  div.Tgence  which  they  all  enjoy  under 
the  federal  Constitution,  are  so  much  less  dissimilar  and  lesa 
2b 
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IK'c'uliur  than  iiiiKht  have  hern  cxpfcU'd.  Europf'an  Htatcsmm 
havr  of  late  y<'ar>*  hccri  accu.stoiiu'd  to  think  of  fctlcraii.sni  aniJ 
local  autonomy  a«  convenient  uiethodH  either  for  recogni/inK 
and  givinK  free  hco|H'  to  the  sentiment  of  nationaUty  which 
may  exist  in  any  part  of  an  empire,  or  for  meeting  the  need 
for  local  institutions  and  distinct  legislation  which  may  arise 
from  differences  between  such  a  part  and  the  rest  of  the  em- 
pire. It  is  one  or  other  or  l)oth  of  tlu'st^  reasons  that  moved 
statesmen  in  such  cas<'8  aa  those  of  Finland  in  her  relations 
to  Russia,  Mungary  in  her  relations  to  the  rest  of  the  Austro- 
Hungarian  monarchy,  Iceland  in  her  relations  to  Denmark, 
Bulgaria  in  her  relations  to  the  Turkish  Sultan,  Ireland  in  her 
relations  to  ( Jreat  Britain.  But  the  final  causes,  so  to  speak,  of 
the  recognition  of  the  State?'  of  the  American  Union  as  autono- 
mous commonwealths,  have  been  different.  Their  self-govern- 
ment is  not  the  con.sequence  of  differences  which  can  l)e  made 
harmless  to  the  whole  l)o<ly  ])olitic  only  hy  l>eing  allowed  free 
course.  It  has  been  due  primarily  to  the  historical  fact  that  they 
existed  as  commonwealths  before  the  Union  came  into  l)eing; 
.secondarily,  to  the  In-lief  that  localized  government  is  the  Ix'st 
guarantee  for  civic  fn'edom,  and  to  a  .sen.se  of  the  difficulty  of 
atlministering  a  va.st  territory  and  population  from  one  centre 
and  by  one  government. 

I  return  to  indicate  the  points  in  which  the  legal  indepten- 
dence  and  right  of  .self-government  of  the  several  States  ap- 
pears.    Each  has  its  own  — 

♦^.'onstitution  (whereof  niore  anon). 

Executive,  consisting  of  a  governor,  and  various  other  officials. 

Legislature  of  two  Houses. 

System  of  local  government  in  counties,  cities,  townships, 
and  school  districts. 

System  of  State  and  local  taxation. 

Debts,  which  it  niay  repudiate  at  its  own  pleasure. 

Body  of  private  law,  including  the  whole  law  of  real  and 
personal  jiroperty,  of  contracts,  of  torts,  of  crimes,  and 
of  family  relations. 

System  of  procedure,  civil  anti  criminal. 

Court,  from  which  no  ai)peal  lies  (except  in  cases  touching 
Federal  legislation  or  the  Federal  constitution)  to  any 
Federal  court. 

Citizenship,   which   may  admit  persons   (e.g.   recent  immi- 
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grants)  to  certain  pri vilcRfs  of  cit  izcn.s  at  times,  or  on  con- 
ditions, wholly  different  from  those  prescrilxHl  by  other 
States. 

Three  points  deserve  to  he  noted  aw  illustrating  what  these 
attril)utes  inclu*'". 

I.  A  man  jjains  active  eitizenshif)  of  the  Tinted  States  (i.e. 
a  share  in  the  government  of  the  Tnion)  only  by  becoming 
a  voting  citizen  of  some  particular  State  Being  such,  he  is 
forthwith  entitle<l  to  the  national  francnise.  That  is  to  say, 
voting  power  in  the  State  carries  voting  power  in  Federal 
elections,  and  however  lax  a  State  may  be  in  its  grant  of  such 
power,  e.g.  to  foreigners  just  landed  or  to  jM^rsons  convictetl 
of  crime,  these  State  voters  will  have  the  right  of  voting  in 
congressional  and  presidential  elections.'  The  only  restriction 
on  the  States  in  this  matter  is  that  of  the  fourteenth  and  fifteenth 
Constitutional  amendments,  which  have  already  been  discussed. 
They  were  intended  to  secure  equal  treatment  to  the  negroes, 
and  incidentally  they  declare  the  protection  given  to  all  citizen.s 
of  the  United  States.'     Whether  they  really  enlarge  it,  that  is  to 

'  Congrrss  has  power  to  pass  a.  uniform  rule  of   natitraliiation  (Const.  Art 

I.  i  X). 

Under  the  pn-sent  naturalization  laws  a  foroiKner  must  Iimvc  resided  in  tho 
l'nite<l  States  for  five  years,  and  for  one  year  in  the  State  .)r  Territory  wherp 
he  seeks  admission  to  Tnifed  Statt's  <itizenship.  and  must  derlare  two  years 
Iw'fore  he  is  a<lmitte<l  that  he  intends  to  retiouiice  alleKiance  to  any  foreign  prince 
or  state.  Before  heinn  admitte<l  he  must  have  taken  an  oath  (If  ri'inineiation. 
Naturalization  makes  him  a  citizen  not  diily  ,,f  the  I'nited  States  hut  r)f  the 
State  or  Territory  where  he  is  ailmitted.  I)ut  tloes  not  necessarily  confer  the 
electoral  franchise,  for  that  de|M'nds  on  State  laws. 

In  niori-  than  a  third  of  the  States  the  clcctr.ral  franchise  is  now  enjoyed  l>y 
persons  not  naturalized  as  l'nite<l  States  citizens. 

'■'The  line  of  rlistinctii>n  iH-tween  tlw  privilcKes  and  immunities  of  citizens 
of  the  I'nited  States,  and  those  of  citizens  of  the  .several  States,  must  lie  traced 
nIonK  the  lM)Mndary  of  their  respective  spheres  of  action,  and  the  two  classes 
nni.st  Ix'  as  different  in  tluir  nature  as  are  the  functions  of  their  r(s|>erlive  rov- 
eriunents.  .\  citizen  of  the  I'nited  .Stati  s  as  such  has  a  riitht  to  |)arti<ipate  in 
fi.ninn  an.l  inicr-state  coiiuuerce.  to  ha  v.'  the  U'tieHt  of  the  postal  l.iws.  tr)  make 
u.-e  in  conunon  with  others  of  tlie  navi«at)le  waters  of  the  Initcil  Statis.  and  to 
pass  from  State  to  State,  and  into  foreiijn  countries,  iK'cause  over  all  these  sul>- 
jecth  the  juriiwiictioii  of  thi-  I'liited  States  extends,  and  'hey  are  covenMl  by  its 
l.iws.  The  priviJoE,.-  suirire.-t  the  insniiinitica  \Vh"r<>  it  is  thf  duty  i,!  the 
Unitef!  -tates  to  give  protection  to  a  citizen  against  aiiy  harm,  inconvenienee, 
or  depr'-.-ation,  the  citizen  is  entitled  to  an  immunity  which  i)ertains  to  Federal 
eitizetiship.  One  very  plain  immunity  is  exemption  from  any  tax,  burden,  or 
imposition  under  State  laws  as  a  condition  to  the  enjoyment  of  anv  right  or 
pri  'iege  under  the  laws  of  the  United  States.  .  .  .  Whatever  one  mav  claim  aa 
•  '       ht  under  the  Constitution  and  laws  of  the  United  States  by  virtue  of  hi» 
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say,  whether  it  did  not  exist  by  implication  before,  is  a  legal 
question  not  needing  to  be  discussed  here. 

II.  The  power  of  a  State  over  all  communities  within  its 
limits  is  absolute.  It  may  grant  or  refuse  local  government  as 
it  plea-ses.  The  population  of  the  city  of  Providence  is  nearly 
one-lialf  of  that  of  the  State  of  Rhode  Island,  and  that  of  New 
York  ( 'ity  about  ono-half  of  that  of  the  State  of  New  York. 
But  the  State  might  in  either  case  extinguish  the  municipality, 
and  govern  the  city  l)y  a  single  State  commissioner  appointed 
for  the  purpose,  or  leave  it  without  any  government  whatever. 
The  city  would  have  no  right  of  complaint  to  the  Federal 
President  or  ( "ongress  against  such  a  measure.  Massachusetts 
remodelled  the  city  government  of  Boston  just  as  the  British 
Parliament  might  remodel  that  of  Birmingham  and  once 
superseded  the  city  government  of  Chelsea  by  appointing  a 
sort  of  temporary  dictator  to  administer  it  for  a  time.  Let 
an  Englishman  imagine  s  county  council  for  Warwickshire 
suppressing  the  municipality  of  Birmingham,  or  a  Frenchman 
imagine  the  department  of  the  Rhone  extinguishing  the  munici- 
pality of  Lyons,  with  no  pos.sibility  of  intervention  by  the  central 
authority,  and  he  will  measure  the  difference  between  the  Amer- 
ican Stat(>s  and  the  local  governments  of  Western  Europe. 

III.  A  State  commands  the  allegiance  of  its  citizens,  and 
may  punish  them  for  trea.son  against  it.  The  power  has  rarely 
been  exercised,  but  its  undoubted  legal  existence  had  much 
to  do  with  inducing  the  citizens  of  the  Southern  States  to 
follow  their  governments  into  secession  in  1861.  They  conceived 
themselves  to  owe  allegiance  to  the  State  as  well  as  to  the  Union, 
and  when  it  became  imiw)ssible  to  preserve  lK)th,  because  the 
State  had  declared  its  secession  from  the  Union,  they  mi^ht 
hold  the  earlier  and  nearer  authority  to  l)e  paramount.  Al- 
lc<!;i:ince  to  the  State  must  now,  since  the  war,  be  taken  to  be 
subordinate  to  allegiance  to  the  Union.     But  allegiance  to  the 

pitizonshiji,  if  ii  priviloRP  nf  a  ritir.rn  of  the  T^nitp<I  .Stat<»8.  What<»vor  the 
('oristitutiiiii  arid  laws  f)f  the  I'liitcci  Stiiti-s  rntitlo  him  to  pxi'mption  from,  he 
may  claim  I'li  cxciiiptiiii.  in  ri'sfM><-t  to.  And  Hurh  u  ridht  or  privilrgo  is  abridged 
whcncvor  thi'  Stati'  law  interferes  with  any  leKitimate  op<'ration  of  Federal 
authority  whi 'h  eoneoriis  his  interest,  whether  it  he  an  authority  actively 
<'xerte<l.  or  restinK  only  in  the  expresi*  or  mipliett  eommand  or  assurance  of  the 
Fi-derul  C'onrttitiition  or  law.  But  the  United  States  can  neither  grant  nor 
Becure  to  its  ritiiens  rights  or  privileges  which  are  not  expressly  or  by  reason- 
able implication  pluewl  under  it.-*  juri.'wliction,  and  all  not  so  placed  are  left  to 
the  exclusive  protection  of  tho  .States."  —  Cock-y,  Principle,  pp.  246-247. 
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State  still  exists ;  treason  against  the  State  is  still  possible. 
One  cannot  think  of  treason  against  Warwickshire  or  the  depart- 
ment of  the  Rhone. 

These   are   illustrations   of   the   doctrine   which    Europeans 
often  fail  to  grasp,  that  the  American  States  were  originally  in 
a  certain  sense,  and  still  for  {(Ttain  purposes  remain,  sovereign 
States.     Each  of  the  original  tfiirtecn  l)ecanie  sovereign  (so  far 
as  its  domestic  uflfairs  were  ('(inccriied,  though  not  as  respects 
international  relations)  when  it  n>\olted  from  the  mother  coun- 
try in  177G.     By  entering  the  (  oiifederation  of  1781  88  it  parted 
with  one  or  two  of  the  attributes  of  sovereignty,  by  accept- 
ing the  Federal  Constitution  in  1788-91  it  subjected  itself  for 
certain  specified  purposes  to  a  central  government,  but  claimed 
to  retain  its  sovereignty  for  all  other    parposes.     That  is  to 
say,  the  authority  of       '^tate  is  an  inherent,  not  a  delegated, 
authority.     It    has   all    ihe   powers    which    any   independent 
government  can  have,  except  such    is  it  can  be  affirmatively 
shown  to  have  stripped  itself  of,  while  the  Federal  Government 
has  only  such  powers  as  it  can  be  affirmatively  showTi  to  have 
received.     To  use  the  legal  exjjression,  the  presumption  is  always 
for  a  State,  and  the  burden  of  proof  lies  ujKjn  any  one  who  denies 
its  autliority  in  a  particular  matter.' 

What  State  .sovereignty  means  and  includes  was  a  question 
which  incessantly  engaged  the  most  active  legal  and  political 
minds  of  the  nation,  from  1789  down  to  1870.  Soiru"  thought 
It  paramount  to  the  rights  of  the  Union.  Some  considtTcd  it 
as  held  in  .suspense  by  the  Constitution,  but  capabli"  of  reviving 
as  soon  as  a  State  .should  desire  to  separate  from  the  Union. 
Some  maintained  that  each  State  had  in  accepting  the  Con- 
stitution finally  renounced  its  sovereigritv,  which  thereafter 
existed  only  in  the  .s(>nse  of  such  an  uu.lcfincd  dom.'stic  legis- 
lative and  admini.strative  authority  as  had  not  been  conferred 

'  An  thp  mlnnioB  had  jis-sm-iiitiHl  tiiftiisilvcs  into  u  l...mii,.  at  ♦iic  very  tini.'  it 
which  th..y  rt-voltod  from  th.-  Hritisl.  Croun,  arid  as  tli.ir  fon-iKii '  r.-latioiw 
w.'r.'  always  inanane,!  I,y  th.-  authority  and  orKans  of  ttii^  l.aKi..-,  no  onr  of 
them  ever  aoti-d  in  international  afTairs  us  a  fr.-.-  and  in<l..i>..nd..nt  .^iv.roiKn 
,f^\u  '^'"?"'^'"  Lin<-<>ln  was  in  this  wn-r  justifi.^l  in  sayiiiK  that  th.>  I'nion  was 
,J  than  !!u-. States,  and  ha.i  .ivai.d  th.-m  a.i  Siai.--..  iJut  wliat  arr  we  to  sav 
of  North  (  arohna  and  Rhod.-  Island,  aft.r  thf  ar,-,.,,tan...  of  t\u-  Constitution  of 
1< 87-89  by  the  other  eleven  .States?  Tluy  were  out  ..f  the  ol.i  ('onf.-<leration, 
for  It  had  expinnl.  They  were  not  in  the  new  rnion.  for  thev  refus,.,J  durinii 
many  months  to  enter  it.  What  else  can  they  have  Irk,.  .luriuK  thos.r  months 
t-xtcpt  uovereigu  coinuiouweulths  ? 
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upon  Congress.  The  conflict  of  these  views,  which  became 
acute  in  1830  when  South  Carolina  claimed  the  right  of  nulli- 
fication, produced  Secession  and  the  war  of  1861-65.  Since 
the  defeat  of  the  Secessionists,  the  last  of  these  views  may 
be  deemed  to  have  been  established,  and  the  term  "State  sov- 
ereignty" is  now  but  seldom  heard.  Even  "States'  rights" 
have  a  different  meaning  from  that  which  they  had  before  the 
War  of  Secession.' 

A  European  who  now  looks  calmly  back  on  this  tremendous 
controversy  of  tongue,  pen,  and  sword,  will  lie  apt  to  express 
his  ideas  of  it  in  the  following  way.  He  will  remark  that  much 
of  the  obscurity  and  perplexity  arose  from  confounding  the 
sovereignty  of  the  American  nation  with  the  sovereignty  of  the 
Federal  Government.  The  Federal  Government  clearly  wa.s 
sovereign  only  for  certain  purposes,  i.e.  only  in  so  far  as  it  had 
receivetl  specifieil  powers  from  the  Constitution.  These  powers 
did  not,  and  in  strict  legal  construction  do  not  now,  abrogate 
the  supremacy  of  the  States  in  their  proper  sphere.  A  State 
still  possesses  one  important  attribute  of  sovereignty  —  im- 
munity from  being  sued  except  by  another  State.  But  the 
American  nation  which  had  made  the  Constitution,  had  done 
so  in  respect  of  its  own  sovereignty,  and  might  well  l)e  deemed 
to  retain  that  sovereignty  as  paramount  to  any  rights  of  the 
States.  The  feeling  of  this  ultimate  sui)remacy  of  the  nation 
was  what  swayed  the  minds  of  those  who  resisted  Secession,  just 
as  the  equally  well-grounded  jM^rsuasion  of  the  limited  character 
of  the  National  or  Federal  (Jovernment  satisfied  the  conscience 
of  the  seceding  South. 

The  Constitution  of  1789  was  a  compromise,  and  a  compro- 
mise arrived  ut  I))'  allowing  contradictory  propositions  to  be 
represented  as  both  true.  It  has  been  compared  to  the  declara- 
tions made  with  so  much  energy  and  precision  of  language  in 
the  ancient  hymn  Qnicunque  Vuit,  where,  however,  the  appar- 
ent contradiction  has  always  Imh'Ii  held  to  seem  a  contradiction 
only  l)ecause  the  human  intellect  is  une<)ual  to  the  comprehen- 
sion of  such  i)rofoui.d  mysteries.  To  every  one  who  urged 
that  there  were  thirteen  States,  and  therefore  thirteen  govern- 
ments, it  was  answered,  and  truly,  that  there  was  one  gov- 

'  Statt>s'  riKhts  wa«  a  watrliwoiti  in  the  South  for  many  yenrs.  In  1851  there 
was  a  student  at  HarvanI  follcKi-  from  South  Carolina  who  Ixin'  the  name  of 
States  KiKhts  (!ist.  Iiaptizeil,  so  to  speak,  into  Calhounism.  He  mse  to  lie  a 
bri|;u(lier-Ki'ni'ral  in  the  ('on/eilerale  army,  and  fell  in  the  (.ivil  War. 
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ernmcnt,  because  the    people   were   one.     To   every  one  who 
declared  that  there  wa-s  one  Rovernment,  it  was  answered  with 
no  less  truth  that   there  were   thirteen.     Thus  counsel   was 
darkened  by  words  without  knowledge ;  the  question  went  off 
into  metaphysics,  and  found  no  end,  in  wandering  mazes  lost 
There  was,  m  fact,  a  divergence  l)etween  the  technical  and 
the  practical  aspects  of  the  question.     Technically,  the  seced- 
mg  States  had  an  arguable  case  ;  and  if  the  point  had  been  one 
to  be  decided  on  the  con.struction  of  the  Constitution  as  a  court 
decides  on  the  construction  of  a  commercial  contract    they 
wre  possibly  entitled  to  judgment.     Practically,  the  defenders 
of  the  Union  stood  on  firmer  ground,  becau.se  circumstances 
had  so  changed  since  1789  as  to  make  the  nation  more  com- 
pletely one  nation  than  it  then  was,  and  had  .so  involved  the 
fortunes  of  the  majority  which  held  to  the  Union  with  those 
of  the  minority  seeking  to  depart  that  the  majority  might 
feel  justified  in  forbidding  their  departure.     Stripped  of  legal 
technicalities,  the  dispute  resolved  itself  into  the  problem  often 
proposed  but  capable  of  no  -reneral  solution  :  When  is  a  majority 
entitled  to  use  force  for  the  sake  of  retaining  a  minority  in  the 
same  political  bo<ly  with  itself?    To  this  question,  when  it 
appears  in  a  concrete  shape,  as  to  the  similar  question   when 
an  insurrection  is  ju.stifial)le,  an  answer  can  seldom  be  given 
beforehand.     The  result  decides.     When  treason  prospers,  none 
dare  call  it  treason. 

The  <^ institution,  which  had  rendered  many  .services  to  the 
American  people,  did  them  an  inevitable  dis-.service  when  it 
fixed  their  minds  on  the  legal  aspects  of  the  question.  Law 
was  meant  to  be  the  s<^rvant  of  politics,  and  mu.st  not  be  suf- 
fered to  become  the  master.  A  case  had  arisen  which  its  for- 
inuhn  were  unfit  to  deal  with,  a  case  which  was  fit  to  be  settled  on 
large  moral  and  historical  grounds.  It  was  not  merely  the 
superior  physical  force  of  the  North  that  prevailed ;  it  was  the 
moral  forces  which  rule  the  world,  forces  which  ha<l  long  worked 
again.st  slavery,  and  were  ordained  to  .save  North  America  from 
the  curse  of  hostile  nations  ( stablished  side  by  side. 

The  word  "sovereignty,"  which  has  in  many  ways  cloudeti 
the  domain  of  public  Ipw  and  jurisprudence,  confused  men's 
minds  by  making  them  assume  that  there  must  in  every  coun- 
try exist,  and  be  discoveral)le  by  legal  inquirv,  either  oiie  body 
inv(;sted  legally  with  supreme  |)ower  over  all  minor  bodies,  or 
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several  bodies  which,  though  they  had  consented  to  form  part 
of  a  larger  Ixwly,  were  each  in  the  last  resort  independent  of  it, 
and  responsible  to  none  but  themselves.'  They  forgot  that  a 
Constitution  may  not  have  determined  where  legal  supremacy 
shall  dwell.  Where  the  Constitution  of  the  United  States 
placed  it  \va.s  at  any  rate  doubtful,  so  doubtful  that  it  would 
have  been  better  to  drop  teeunicalities,  and  recognize  the  broad 
fact  that  the  legal  claims  of  the  States  had  becom-  incompat- 
ible with  the  historical  a.s  well  as  legal  claims  of  the  nation.  In 
the  uncertainty  as  to  where  legal  right  resided,  it  would  have 
been  prudent  to  consider  where  physical  force  resided.  The 
South,  however,  thought  herself  able  to  resist  auy  physical  force 
which  the  rest  of  the  nation  m\/n\  bring  again-^t  her.  Thus 
encouraged,  she  took  her  stand  on  the  doctrine  of  States'  Rights  : 
and  then  followed  a  pouring  out  of  blood  and  treasure  such  as 
was  never  spent  on  determining  a  point  of  law  liefore,  not  even 
when  Edward  III.  and  his  liccessors  waged  war  for  a  hundred 
yr  ars  .to  establish  the  claim  of  females  to  inherit  the  crown  of 
France. 

What,  then,  do  the  rights  of  a  State  now  include?  Every 
right  or  power  of  a  Ciovernment  except :  — 

The  right  of  secession  (not  abrogated  in  terms,  but  admitted 
since  the  war  t(>  be  no  longer  claimable.  It  was  expressly 
negatived  in  the  recent  Con-stitntions  of  several  South- 
ern States). 

Powers  which  the  Constitution  withholds  from  the  States 
(including  that  of  intercourse  with  foreign  governments). 

Powers  which  the  Con.«titution  expressly  confers  on  the 
Federal  ( lovernment. 

As  resiM'cts  son\e  jiowers  of  the  htst  class,  however,  the  States 
may  act  concurrently  with,  or  in  default  of  action  by,  the  Federal 
(lovernment.     It  is  only  from  contravention  of  its  action  that 

'  A  furthiT  I'oiifusion  arisM's  from  the  fart  that  mon  havo  boon  apt  in  talkini; 
of  sovcrciKiity  to  mix  up  (as  the  Boiithamito  .srhool  did  unfortunately)  logal 
BuproniiKy  witli  pnutiral  priHloniinanoo,  sovprciRnty  rff  jure  with  sovereignty  rfe 
/iirlo.  Th<-y  (lUKlit  to  K'>  toRi'thcr.  and  law  wcks  to  mako  them  go  together. 
Hut  it  may  liapiH-n  lliat  the  jwrson  or  iKKly  in  wliom  law  vests  supreme  authority 
is  iinahlc  to  enforce  that  autliority  :  so  thi-  ienal  sovereign  and  the  aetual  sover- 
eign that  is  to  s!iy.  tlie  fciree  vvliifh  will  pnxail  ui  physical  eontliet  —  are  differ- 
ent. Then'  is  always  a  stHJUgest  forre  :  l)ut  the  forre  r»>eogni«ed  by  law  may 
not  lie  really  the  strongi-st  ;  and  of  several  foreea  it  may  he  impossible  to  tell, 
till  they  have  c'ome  into  aetual  physical  conflict,  which  is  the  strongest.  Thi« 
suliject  has  been  disriisse<l  in  an  essay  on  Sovereignty  in  the  author's  Studie*  in 
Hi-tiory  and  JurisprudciKi:. 
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thoy  must  abstain.  And  whoro  contravention  i.s  alleged  to 
exist,  whether  legislative  or  executive,  it  is  hy  a  court  of  law, 
and,  in  case  the  decision  is  in  the  first  instance  favoural)le  to  the 
pretensions  of  the  State,  ultimately  hy  a  Federal  court,  that  the 
question  falls  to  l)e  decided.' 

\  reference  to  the  preceding  list  of  what  each  State  may 
create  in  the  way  of  distinct  institutions  will  show  that  these 
rights  practically  cover  nearly  all  the  ordinary  n-lations  of 
citizens  to  one  another  and  to  their  (lovernment,  nearly  all  the 
questions  which  have  In-en  most  agitated  in  England  and 
France  of  recent  years.  An  .Vmerican  may,  through  a  long 
life,  never  he  reminded  of  the  Federal  (Jovernment,  except 
when  he  votes  at  presidential  and  congressional  elections,  huys 
a  package  of  tohacco  hearing  the  government  stamp,  lodges 
a  complaint  against  the  post-<iffice,  and  opens  his  trunks  for  a 
custom-house  officer  on  the  pier  at  New  York  when  he  returns 
from  a  tour  in  Europ<\  His  direct  taxes  are  paid  to  oflRcials 
acting  under  State  laws.  The  State,  or  a  local  authority 
constituted  hy  State  statutes,  n>gisters  his  hirth,  appoints  his 
guardian,  pays  for  his  schooling,  gives  him  a  share  in  the  estate 
of  his  father  deceased,  liceases  him  when  he  enters  a  trad<>  (if 
it  lyp  one  needing  a  licence),  marries  him,  divorces  him,  ent(>rtains 
civil  actions  against  him,  fines  him  for  overspeeding  his  automo- 
hile,  declares  him  a  l)ankrupt,  hangs  him  for  murder.  The 
police  that  guard  his  house,  the  local  Iwjards  which  look  after  the 
Ix)or,  <'ontrol  highways,  imj)<)s«'  water  rates,  manage  schcM)l.s 
all  these  derive  their  legid  powers  from  his  State  alone.  Looking 
at  this  immen.se  compass  of  Stat(>  functions,  Jefferson  would  seem 
to  hav(>  l)(>en  not  far  wrong  when  he  said  that  th(>  F(>deral  govern- 
ment was  nothing  more  than  the  .American  dei)artment  of  foreign 
affairs.  But  although  the  National  gov(>rmnent  touches  th(^ 
direct  interests  of  the  citizi  n  less  than  does  the  State  government, 
it  touches  his  .sentiment  more.  Hence  the  strength  of  his  attach- 
ment to  the  former  and  his  interest  in  it  mu.st  not  he  measured 
hy  the  frequency  of  his  dealings  with  it.  In  the  partition- 
ment  of  governmental  fun«'ti(>ns  hetwecn  nation  and  State,  the 
State  gets  the  most  l>ut  the  nation  t!;e  highest,  so  the  hal.Hncc 
hetwecn  the  two  is  preserv(>d. 

Thus  every  American  citizen  lives    in    a    duality  of    which 
European.s,  always  excepting  the  Swiss,  a!id  to  .some  extent  the 
'  Sec  Chu|)Ur  XXII.  atttt. 
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Germans,  have  no  experience.  He  lives  under  two  govern- 
ments and  two  sets  of  laws  :  he  is  animated  by  two  patriotisms 
and  owes  two  allegiances.  That  these  should  both  be  strong  and 
rarely  l)e  in  conflict  is  most  fortunate.  It  is  the  result  of  skil- 
ful adjustment  and  long  habit,  of  the  fact  that  those  whose  votes 
control  the  two  sets  of  governments  are  the  same  persons,  but 
above  all  of  that  harmony  of  each  set  of  institutions  with  the 
other  set,  a  harmony  due  to  the  identity  of  the  principles  whereon 
Iwth  are  fountled,  which  makes  each  appear  necessary  to  the 
stability  of  the  other,  the  States  to  the  nation  as  its  basis,  the 
National  Government  to  the  States  as  their  protector. 
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STATE   CONSTITUTIONS 

The  government  of  each  State  is  determined  by  and  set 
forth  in  its  Constitution,  a  comprehensive  fundamental  law,  or 
rather  group  of  laws  included  in  one  instrument,  which  has 
been  directly  enactetl  by  the  people  of  the  State,  and  is  capable 
of  being  repealed  or  altered,  not  by  their  representatives,  but 
by  themselves  alone.  As  the  Constitution  of  the  United  States 
stands  above  Congress  and  out  of  its  reach,  so  the  Constitution 
of  each  State  stands  above  the  legislature  of  that  State,  cannot 
be  varied  in  any  particular  by  the  State  legislature,  and  in- 
volves the  invalidity  of  any  statute  passed  by  that  legislature 
which  is  found  to  be  inconsistent  v\-ith  it. 

The  State  Constitutions  are  the  oldest  things  in  the  politi- 
cal history  of  America,  for  they  are  the  continuations  and  rep- 
resentatives of  the  royal  colonial  charters,  whereby  the  earliest 
English  settlements  in  .America  were  created,  and  unch-r  which 
their  several   local   governments  were  estal)lishe(I,  subject   to 
the  authority  of  the  English  Crown  and  ultimately  of  the  British 
Parliament.     But,   like   most  of  the  institutions  under  which 
English-sf)eaking  peoples  now  live,  they  have  a  jx'digree  which 
goes  back  to  a  time  anterior  to  the  discovery  of  America  it.self. 
It  begins  with  the  English  Trade  Cuild  of  the  middle  ages,  itself 
the  child  of  still  more  ancient  corporations,  dating  back  to  the 
days  of  imperial  Rome,  and  formed  under  her  imiM'rishable  law. 
Charters  were  granted  to  merchant  guilds  in  England  as  far  back 
as  the  days  of  King  Henry  I.    lu  146;i,  Edward  IV.  gave  an  elab- 
orate one  to  the  Merchant  .Adventurers  trailing  with  Flanders. 
In  it  we  may  already  discern  the  arrangements  which  are  more 
fully  set  forth  in  two  later  charters  of  greater  historical  interest, 
the  charter  of  Queen  Elizabeth  to  the  East  India  Company  in 
1599,  and  the  charter  of  Charles  I.  to  the  "Governor  and  Com- 
pany of   the  Mas.sachusetts  Bay  in  Newe-England "  in  1628. 
Both  these  instruments  establish  and  incorporate  tra<ling  com- 
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panics,  with  power  to  implead  and  be  impleaded,  to  use  a  com- 
mon seal,  to  possess  and  acquire  lands,  tenements  and  heredita- 
ments, with  provisions  for  the  making  of  ordinances  for  the  welfare 
of  the  company.  The  Massachusetts  Charter  creates  a  frame 
of  government  consisting  of  a  governor,  deputy-governor,  and 
eighteen  assistants  (the  term  still  in  use  in  many  of  the  London 
city  guilds),  and  directs  them  to  hold  four  times  a  year  a  general 
meeting  of  the  company,  to  l)e  called  the  "greate  andgenerall 
Court,"  in  which  general  court  "the  Governor  or  deputie  CJov- 
ernor,  and  such  of  the  assistants  and  Freemen  of  the  Company 
as  shall  be  present,  shall  have  full  power  and  authority  to  choose 
other  persons  to  be  free  of  the  Company,  and  to  elect  and  con- 
stitute such  officers  as  they  shall  thinke  fitt  for  managing  the 
affaires  of  the  saide  Governor  and  Company,  and  to  make  Lawes 
and  Ordinances  for  the  (Jood  and  Welfare  of  the  saiile  Company, 
and  for  the  Government  and  Ordering  of  the  saide  Landes  and 
Plantasion,  and  the  People  inhabiting  and  to  inhabite  the  same, 
soe  as  such  Lawes  and  Ordinances  be  not  contrary  or  repug- 
nant to  the  Lawes  and  Statuts  of  this  our  realme  of  England." 
In  1691,  the  charter  of  1628  having  been  declared  forfeited  in 
1684,  a  new  one  was  granted  by  King  William  anil  Queen  Mary, 
and  this  instrument,  while  it  retains  much  of  the  language  and 
some  of  the  character  of  the  trade  guild  charter,  is  really  a 
IK)litical  frame  of  government  for  a  colony.  The  assistants 
receive  the  additional  title  of  councillors  ;  their  number  is  rijsed 
to  twenty-eight ;  they  are  to  be  chosen  by  the  general  court, 
and  the  general  court  itself  is  to  consi.st,  together  with  the  gov- 
ernor and  a.ssistants,  of  freeholders  elected  by  towns  or  places 
within  the  colony,  the  electors  being  jwrsons  .  ith  a  forty  shilling 
frej?hold  or  other  property  worth  £40.  The  governor  is  directed 
to  appoint  judges,  commissioners  of  oyer  and  terminer,  etc.  ; 
the  general  court  receives  jxjwer  to  establish  judicatories  and 
courts  of  record,  to  pass  laws  (l)eing  not  repugnant  to  the  laws 
of  England),  and  to  pr  v'ide  for  all  necessary  civil  offices.  An 
apiJeal  from  the  courts  shall  always  be  to  the  King  in  his  privy 
council.     This  is  a  true  political  Constitution.'     Under  it  the 

'  The  oldest  truly  politiral  Constitution  in  Amcrira  i«  the  instrumpnt  eaiU'd 
the  Fundamental  Orders  of  Connectieut,  framed  by  the  inhabitants  of  Windsor, 
Hartford,  and  VVethersfield  in  103S,  memorable  year,  when  the  eeelesiastical 
revolt  of  Scotland  saved  the  liljerties  of  Knicland.  The  Rovernment  of  Connecti- 
cut was  afterwards  rentilarized  by  Charles  II. 's  charter  of  1062  to  "thedovernor 
and  Company  of  the  English  colony  of  Couuecticut."    The  agreement  drawn  up 
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Wl  1780      Much  of  It,  not  merely  ,t«  terms,  such  a«  the  name 
General  Court   but  ,ts  soli.l  framework,  was  transferrer!  iK^clUy 
to  the  AWhusetts  Constitution  of   17S(),  whieh  is  now  in 
force,  am    which  profoun.lly  influence,!   the  Convention  tha 
prepared    he  Federal  Constitution  in  1787.     Yet  the  chart  ro 

Charter  of  ,fi?8  "'\'-1""r"  ""''  ''^'velopment  of  the  trading 
charter  of  1628,  m  which  there  already  appears,  as  there  had 
appeared  n  E<!ward  IV.s  charter  of  14(«,  a'n^in  he  E  t  In  l" 
Company  8  charter  of  1599,  the  provision  that  the  power  of  la w- 
g  ving,  otherww  unlimit.«d.  shoul.l  he  restricte.l  by  the  terms 
of  the  charter  itself,  which  required  that  evc-ry  law  for  the  colo  y 
should  l,e  agreeable  to  th(>  laws  of  England.     A\e  have  thc-refore 

iVl'"^  ''^'^'^'^'''  ''■'"''''  ^  '>'*^'^  "»med.  those  of  1463    1599 
ami  1628,  ^  well  as  in  that  of  1691,  the  essential  an    capital 
charactenst-c   of  a    Rigid   or  supreme   Constitution -v if  a 
rame  of  government  establishe,!  by  a  su,,eri(.r  authority,  cn^at- 
mg  a  subordinate  law-n.aking  body,  which  can  do  eve  ything 
except  violate  the  tc-rms  and  transc,>n<!  the  powers  of  th,.  instru^ 
ment  to  which  it  owes  its  own  ..xistencr.     So  long  as  the  colony 
remained   under  the   British   Crown,   the  superior  autl    d^ 
which  could  amend  or  remake  the.  franu-  of  government,  was   lu 
British  C  rown  or  1  arhan.ent.     When  the  connection  with  Brit- 
am  was  severed    that  authority  pass,.<l  over,  not  to  the  State 
egislature,  which  remained  limit.-d.  as  it  always  had  been,  !,ut 
!L  iT  TJ^     u  *'r'  """■  '"''*'P*'"<'™t  commonANcalth,  whose  will 

^l^f  thoT    "■*'"*  '"  Tn  'I"  ^''"'^  ^'"-ti^"^i<'n.  just  as  the 

u    ?    *^^S '"'''"  "'*  "^  I'arliaimnt  had  spoken  through  the 

charters  of  1628  and  1691.  "uku  mc 

I  have  taken  the  ease  of  Massachusetts  as  the  be.st  example 

b?i  f'  .;7'"">-  !»to  a  State.  But  sonu-  of  the  other  cokmies 
furnish  illustrations  .scarcely  less  apposif.  The  old...st  of 
them  all  the  acorn  whence  the  oak  of  English  dominion  in 
America  has  .sprung,  the  colony  of  Virginia,  was,  by  the  second 

J^ver^mt::"  "'  '''  '''•''^"^'"  "'''  ""•^'-"^  "''""  '"  ^avo  .n  it  .ho  «orn...  „f  „ 
ThJirT™Totnirit"«nH'''"  'Tf'  "'"'.'"'^•■*'  '^"^''^  "f  ■''•••*♦•'  ^'"nstitutions. 
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charter  ot  1609,  established  under  th  ■  title  of  "The  Treasurer 
and  Company  of  Adventurers  and  Planters  of  the  City  of  Lon- 
don for  the  first  eolony  in  Virginia." ' 

Within  the  period  of  ten  years,  under  the  last  of  the  Tudors 
and  the  first  of  the  Stuarts,  two  trading  charters  were  issued  to 
two  (^ompanies  of  P^nglish  adventurers.  One  of  these  charters 
is  the  r(K)t  of  English  title  to  the  Kast  and  the  other  to  the  West, 
One  of  these  Companies  hits  grown  into  the  Empire  of  India ; 
the  other  into  the  Unite<l  States  of  North  America.  If  England 
had  done  nothing  else  in  history,  slie  might  trust  for  her  fame 
to  the  work  which  these  charters  began.  And  the  foundations 
of  l)oth  dominions  were  laid  in  the  age  which  was  adorned  by 
the  great!  st  of  all  her  creative  minds,  and  gave  birth  to  the  men 
who  set  on  a  solid  basis  a  frame  of  representative  government 
which  all  the  free  nations  of  the  mtKlern  world  have  copied. 

When,  in  1776,  the  thirteen  colonies  threw  off  their  allegiance 
to  King  tJeorge  III.,  and  declantl  themselves  independent 
States,  the  colonial  charter  naturally  became  the  State  Consti- 
tution.^ In  most  ca.ses  it  was  remodelletl,  with  large  altera- 
tions, by  the  revolting  colony.  But  in  three  States  it  was 
maintained  unchanged  (except,  of  course,  so  far  as  Crown 
authority  was  concerned),  viz.  in  Massachusetts  till  1780,  in 
Connecticut  till  1818,  and  in  Rhode  Island  till  1842.'  The 
other  thirty-five  States  admittcil  to  (he  Union  in  addition  to 

'  The  phrase  First  colony  distinKiiishos  what  afterwards  berame  the  State  of 
Virginia  from  the  more  northerly  partn  of  VirKiniu,  afterwards  ealle<l  Niw 
Kneiand.  The  Heeond  eolony  was  to  Ix^  Plymouth,  one  of  the  two  settlements 
which  l)ecanie  Massachusetts. 

'  Kven  in  <iechiriiiK  herself  iri<lepei.,lent,  New  Jersey  clunK  to  the  hope  that 
the  mother  country  would  return  to  \.iser  counsels,  and  avert  the  departure  of 
lier  children.  She  adde<l  at  the  enil  of  her  Constitution  of  2d  July  177<>  the 
followiuK  proviso:  "Provided  always,  and  it  is  the  tnie  intent  and  nH'anini; 
of  this  ('on(sress,  that  if  :i  reconciliation  l>ctwcen  CJreat  liritain  and  these  colo- 
nies .should  take  pl.ice  an<l  the  l.ittcr  Ih"  taken  auain  under  the  protection  and 
Koverniiient  of  the  Crown  of  Hritaiti.  this  charter  shall  Ik>  null  and  void,  other- 
wise remain  (inn  and  inviolahle."  The  truth  is  that  the  coloni.sts,  till  alicnati'd 
l>y  the  Ix'haviour  of  KnKlaml.  had  more  kindly  feeliims  towards  her  than  she 
had  towards  them.  To  th<'ni  she  was  the  old  home,  to  her  they  were  simply 
customers.  Some  interestinR  illu.strations  of  the  views  then  entertained  as  to 
the  use  of  colonies  nuiy  be  found  in  the  famous  discussion  in  the  fourth  book 
of  Adam  Smiths  IVcn/M  of  .\alions,  which  appeared  in  l"7(j. 

'  Rhode  Island  simply  passed  a  statute  by  her  legislature  in  May  1776,  sub- 
stituting allegiance  to  the  colony  for  allegiance  to  the  King.  Connecticut 
pa.ssed  the  following  statute:  —  "Be  it  cnacte<i  by  the  Governor  and  Council 
and  House  of  Representatives,  in  general  court  assembled,  that  the  ancient 
form  of  civil  government  contained  in  the  charter  from  Charles  II.,  King  of 
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KovrnuuK  .•u„u„uniti..s,  with  cJwir  (V.n.s,itution.s  K,K  „rjj 

admits  u  now  Stat.,  a.i.nits  it  as  a  .sul,.si«tinK  .3onwea  h 
«« metmu-s  ...n,Knv..rinK  its  „.•.  p|..  to  moot  and  eS  T  oonti' 
tu  .on    or  th..„.s..lv..s  (sul.j..ot  to  conditions  mentbn^   n  tt 

ance  hy  h.  <  .t.^cns  of  th..  States  for  which  hey  arc  mac^  ^ 
tiKj^c  .nstrmncnts.  therefore,  no  less  than  of  the  CoStions 
of  the  thirteen  original  States,  we  nmy  say  that  althouRh  sub^ 
..-quent  m  date  to  the  Federal  Constitution,  th.^y  te  so  fa^ 
as  ,.ach  State  .s  concerncHi,  ,/.  jure  prior  to  it.  Their  autimrkv 
over  their  own  citiz.-ns  is  nowi.se  deriv.^  fron.  it '    Nor Irt"  i^ 

in.l..,K.,..l....t  of  „„v  ki  „  <  r    .ri    -^   I-l  '»'«•'<'"«>■  of  th.-  „.^p|..  ,h,.r..,f. 

.hall  for  ,v,.rlM.  ami  unZ  f  r^  !  I" •"' =  "'V'."'/'*  *'"■*  ^'""''"'-  '•■<.  ='■"! 
I'a.M..  of  ,h..  Slat,  of  ■  ;,.Hi,M  -^  Th*''''  "'"'  ""'T"'l""t  -^'"f.  l.y  the 
«hort  ■•Hill  of  HiU  ^^''  1  ,  •  <'^^';''"'.";"-"«'-aphH  follow  .ontainiMK  a 
l'nit,.,l  Stat...  tlH^t  ;„.  ir  .,  I  '.'"  '  ""■  '"•"•''"=""'•  "f  '"'.V  oth..r  of  th« 
is  all  that  Co,      ...Hn      though    T.         '"  '"'TV'' >'"'  '^"""  '■"'"•^"'•'     '^'"« 

thut  of  mw  for  th,.  -..1  uis,  o    of    )U   1  '^i     ^^  *'"■  '"'""^«'">'  <'f  l^tuh.  and 

latfr  ,.o„r«<.,  wal  Ml .1  "l  •^"*  •^''■'"••"  "'"'  •^"^"'^  '"  !»'«'•  the 

coinplotion  of  th.-  imwvss  of  « ,     '  ,       .•                       'xnn.t.on   of  slax .  ry   aiul 
of  «uc.h  a  IK.W.      ra  rl         H!^:";  ""i'- ;"■"' '^,  '"'  *''-  '^-'""•^  — '- 

mo<iify  thoir  c-o.^ti,,,,..;;::;  a.  t:^.t  rid  of".;i;"tX  ;"  r"'"r  r*"" .  *" 

wnators  and  r<i.r.'sciitHtiv..-  ..   -         i     •  ""^  "'  "'"^'T.v  U-fori'  th.-  r 

cour«>  f\.nKr,.HV  s  m  t    1  ..^1  "'»''""•"''  «"  '""«".««  aft.r  tho  war.     Of 

a.-*   i  St.,t"         T  ■       ".'  *"  '*''""*  "  '"""""inity  d.-mrinK  to  Ix-  roroirni^,.,! 

full  .-ontrol  wl>i.h  ..an  U-Vx-rH*"    ,Xr   :'•'■?"''  1  "^'■^'"""«  l"'iv«a,ny  that 
Montana,  Idaho  and  \ "i  M  x    o^  ''"!•""'":'  "'  *'"'  '•'^'''  "'  ^Vyo„.i„«. 

doubtful  w..n.  aan^uL^'^r^!^:^:;:^:;:::^::;:::*"-^  -•"- «»"-  forstat..h.H.d  wa« 
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a  mere  piece  of  technical  law.  Tho  atititjuity  of  the  older  States 
as  Hcparate  commonwealths,  running  back  into  the  heroic  ages  of 
th<'  first  colonization  of  America  and  the  days  of  the  Revolution- 
ary War,  is  a  jKitent  source  of  the  lo(!al  patriotism  of  their  in- 
habitants, 'Mid  gives  these  Spates  a  s<!nse  of  historic  growth  and 
indwelling  corporate  life  which  they  could  ;.ot  have  possessed  had 
they  iM'en  the  mere  creatures  of  the  Federal  (lovernment. 

The  State  Constitutions  of  America  well  deserve  to  be  com- 
pared with  those  of  the  self-governing  British  colonies.  But 
one  remarkal)le  difference  must  be  noti-d  here.  The  constitu- 
tions of  British  colonies  have  all  proceeded  from  the  Imperial 
Parliament  of  the  United  Kingdom,'  which  retains  its  full  legal 
power  of  legislating  for  every  part  of  the  British  dominions. 
In  many  cases  a  colonial  constitution  provides  that  it  may  l)e 
itself  altered  by  the  colonial  legislature,  of  course  with  the 
assent  of  the  Crown  ;  but  ina.snmch  as  in  its  origin  it  is  a  stat- 
utory constitution,  not  self-grown,  but  planted  as  a  shoot  by 
the  Imperial  Parliament  at  home,  I*arliament  retains  the  legal 
power  to  alter  or  al)olish  it.  Congr(«s,  on  the  other  hand,  has 
no  power  to  alter  a  State  Constitution.  And  whatever  power  of 
alteration  has  been  granti'd  to  a  British  colony  is  exercisable  by 
the  colonial  legislature,  not,  as  in  America,  by  the  citizens  at  large. 

The  original  Constitutions  of  the  States,  whether  of  the  old 
thirteen  or  of  those  subse<iuently  admitted,  have  been  in  nearly 
every  case  (except  thos«»  of  the  twelve  newest  States)  8ul)se- 
(juently  recast,  in  some  instances,  five,  six,  or  even  seven  times, 
as  well  as  amendi-d  in  particular  jxHnts.  Thus  Constitutions 
of  all  dates  are  now  in  force  in  different  States,  from  that  of 
Massachusetts,  enacttil  in  178(),  but  largely  amended  since,  to 
that  of  Arizona,  enacted  in  1912. 

The  Constitutions  of  the  revolutionary  perioil  were  in  a  few 
instances  enacted  by  the  State  legislature,  acting  as  a  Ixxly 
with  plenary  powers,  but  more  usually  by  the  people  acting 
through  a  Convention,  i.e.  a  Inxly  specially  chosen  by  the 
voters  at  larjte  for  the  ))urpose,  and  invested  with  full  p>wei>^, 
not  onl>  of  drafting,  but  of  adopting  the  instrument  of  gov- 
ernment.'    Since  1835,  when  Michisan  franied  her  Constitu- 

'  Howovor,  tluniKh  the  Conntitiitions  of  the  Tunadian  uiiil  Australian  Do- 
niiiiiiiiis  iiixl  of  liiitcil  South  Africa  wiTi-  enacted  liy  Hriti«h  8tatut«>8  of  lSt57, 
I'.KM)  and  llKI'.t  resiM-.tively,  ;ill  three  ha<l  Ihh-h  drafted  by  the  eolonista. 

•In  Rhixle  Island  and  Connectieut  the  h'«ish»ture  eontinued  the  eolonial 
Constitution.     In  .South  Carolina  a  Ixnly  eallini?  ituelf  the  "Provincial  Con- 
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tioii  the  mvanal.lc  practice  in  the  Northern  Stati's  ha8  U-en 
for  the  Convention,  elected  hy  th<-  voters,  to  suhinit.  in  accord- 
aiice  with  the  prectnlents  set  l.y  Massachusetts  in  1780  and  hy 
Maine  in  1820,  the  draft  Constitution  framed  l>y  it  to 'the  citi- 
isens  of  the  State  at  large,  who  vote  unon  it  Yes  or  No     Thev 


t.i.  kv 


■'*  or  r(>ject  it  en  bloc, 

iig  sen  irately  on  sonie 

he  practice 

<    >n:ititution 

I      after  the 

I     ired  had 

s  provideil 

'•'     he  Conven- 

'       ^.'ii( !',  strange  to 

li  ' '!       Alabama  in 

•P'.-pl. .     But  South 

■  wi.i     mventions  to 


;!'-■ 


■  tie 


usually  vote  on  it  a.s  a  whole,  an'' 
but  sometimes  provision  is  made 
particular  point  or  points.     In  ♦      - 
has  varied.     In  1890,  Mississif  ■     . 
by  a  Convention  alone;    an-i    •    'v 
draft   Constitution   which    m     '<  , 
iM-en  .subniitt<Hl  to  and  acce,  ; .  ■  i     \ 
l)y  the  statute  which  sum        ,..'     , 
tion  met  again  and  made  .so.  (   a!,. 
say,  the  jx-ople  have  not  bee,    s,,u 
1!K)I  .submittwl  her  new  Const  it  ut.)i 

Carolina  in  1895  and  Louisiana  in  J ,„v..uiu„s  « 

adopt  C  onstitutions,  and  N'irginia  in  1902  foll<,we<l  their  ex- 
ample, although  the  .statute  under  which  the  Constitutional 
Convention  was  actii:g  had  directed  that  the  n'vi.sed  Constitu- 
tion should  \w  "submitted  to  the  qualified  voters." 

The  people  of  a  State  retain  for  ever  in  their  hands,  alto- 
gether independent  of  tlie  National  government,  the  power  of 
altering  their  Constitution.  When  a  new  Constitution  is  to  be 
prepare!,  or  the  existing  one  amended,  the  initiative  usually 
comes  from  the  legislature,  which  (either  by  a  simple  majority, 
or  by  a  two-thirds  majority,  or  by  a  majority  in  two  successive 
legislatures,  as  the  Constituticjn  may  in  each  instance  p  .vide) 
sui)mits  the  matter  to  the  voters  in  one  of  two  ways.  ,  may 
either  propose  to  the  people  certain  specific  amendment^      v  it 

Kr.sH"  ..|:um..,l   t„  !«.  th.-  ••(:,.„,.ral   .\..s..,„l.l,v."  „r  l..„i.,laturo  „f  tl.-  ...I.m.v 

inltiiiK   A    u,  tl...   \..t.r«   f.,r  ratificati...,.     I„    .Ma,s.siMhi,.H.-tt«  tlio  < •.mv..ntion 

draft  t.n.l..ml  l.y  th-  l.-Kislatur.-  in   177s  l.avit.K  Ih.m  r..j..,f,.,l 

1  r<,r.^Kl.nK„  w.-n-  fak-n  Infon-  tt  ■  Court  of  .\,.„.al.i  „f  K.-ntu.-kv  ta  d.t.r- 
nune   the   vah.l.ty   ,.f   th.^.   alf-rutH,,....    a,.l   ,.,.   !.  „rt    !,v    -.       •  i,,ritv   u.  i    i  i 

treated  them    a«  operati.c.      S,(l  i/wvrr 

«o  the  S  !^!rt';"'t'"'  ?[  '<;fl at'"-"  '"«  "->  I'ow.T  to  prop,«e  „r„e„drne„tH 
so  th(    loeal  auth     ities  take  th..  sense  of  the  p..„„|..  .    er,   «-ven  years  us  to 

il' 'x  r :; :.  7  ■,  ■:""'  V"""""'';'^^-  *"  """"•  •""'"•'■  ^-^  ■  •■«'«''*«"-  •  -  <?" « 

oiil.N   after  stateil  intervals.  < .(/,  of  live  years. 
2f 
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may  aHk  the  people  to  decide  by  a  direct  proular  vote  on  the 
propriety  of  calling  a  constitutional  Convention  to  revise  the 
whole  existing  Constitution.  In  the  former  cas«'  the  amend- 
ments suggested  hy  the  h^slature  are  directly  vottnl  on  by  the 
citizens ;  in  the  latter  the  legislature,  so  soon  as  the  citizens 
have  voted  for  the  holding  of  a  convention,  provides  for  the 
('lection  by  the  people  of  this  convention.  When  electetl,  the 
Convention  mrets,  sets  to  work,  go«'s  through  the  old  ('on.sti- 
lution,  and  prepares  a  new  one,  which  is  then  usually  pri'sentJtl 
to  the  people  for  ratification  or  rejection  at  th»^  jwlls.  Only 
ill  the  little  State  of  Delaware  is  the  function  of  amending 
the  Constitution  still  left  to  the  legislature  without  the  subse- 
quent ratification  of  a  populpr  vote,  subject,  however,  to  the 
provision  that  changes  must  l>e  passed  by  two  successive  legis- 
latures, by  a  two-thirds  majority  of  the  memlM'rs  elected  to 
each  House,  and  must  have  In-en  i>ut  In-fore  the  pet)ple  at  the 
election  of  members  for  the  second.'  Some  States  provide  for 
the  submission  to  the  people  at  fix*-*!  intervals,  of  seven,  ten,  six- 
ttH'n,  or  twenty  years,  of  the  propriety  of  calling  a  convention 
to  revise  the  Con.stituti<m,  and  a  few  allow  a  prescribed  perc<'nt- 
age  of  the  voters  Ui  propose  amendments  by  their  own  initiative. 
Be  it  obs«»r\HHl,  however,  that  whereas  the  F«il<"ral  Con^^titution 
can  Im'  amendeil  (mly  by  a  vote  of  t hriH'-fourths  of  the  States, 
a  Constitution  can  in  nearly  every  State  Ik'  changinl  by  a  bare 
majority  of  the  citizens  voting  at  the  l)olls.*  Hence  we  may 
ex|M'ct  to  find,  and  sliall  find,  that  these  instruments  are 
altt'red  far  more  frequently  and  materially  than  the  Federal 
Constitution  iias  Imh'ii.  BetwjH'ii  1H89  and  190S  only  two 
States,  Tenness<>e  and  Wyoming,  abstained  from  altering  their 
constitutions  (Wyoming's  was  enactetl  in  188U)  and  in  those 


Tonstitiition  of  1S<»7,  which  howcvi-r  iilm)  pnividcH  that  the  Icnishituro 
niiiy,  liy  n  like  miijority,  sulmiit  to  ixipulur  vole  the  •|iii-Htii>ii  of  HiiiiiiiioiiiiiK  n 
niiivciituiii  to  rrvisr  thi-  coiistitiitioii. 

'  Soiiii'tiiiH'H.  howfViT.  all  aliwilittc  majority  of  all  the  iiualifiiHl  votiTM  is 
riiiuirtnl.  Ill  i<h(Ml<>  I:<hiii<l  (whtTc  th<>  votiiiK  ix  in  town  and  ward  iinftiiiKxi  a 
thri'i'-liftliM  majority  i«  iif<'<lfd,  and  in  South  Carnhnu  the  ratification  of  tho 
next  elected  leuislature  liy  a  lwo-thirdr«  majority  in  each  House  in  iiecew.miry. 
In  Delaware  tin-  |>ro|xiNal  to  call  a  coiiveiition  must  Im'  approvetl  l>y  a  majority 
of  all  the  voters,  in  Kentucky  liy  at  Iciist  one-fourth  of  the  total  huiiiImt  who 
votiil  at  the  last  preeediiiK  |{i-neral  election.  Delaware  haviiiK  duriiiK  wveral 
years  faiUil  in  the  attempt  to  amend  her  Constitution  (of  !s:U)  liy  the  lejfis- 
latiire.  fell  Uti'k.  i'l  |NS7,  on  the  pro|Misiil  to  holil  a  cuiiHtitutiuiml  cou\eution, 
unil  at  lutjt  k    ^e  hiTM'lf  u  new  Cuustilutiuu  iu  1&U7. 
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t^nty  y^ars  ralifornia  altoml  hors  forty-two  times.     BeZ^n 
1892  and  19()8  sho  adopted  47  amendments 

The  tendeney  of  late  years  has  hcnm  to  make  the  proeess  of 
alteration  qmeker,  for  recent  rWstitution-  .onorallt  provide 
that  one  leRisiature,  n,  t  two  sueM.,;vo  legislatures,  m^y  pro- 
pose an  amendment  whieh  shall  at  once  take  effect  if  accepted 
Uy  the  p,H,pIe,'  and  also  to  make  it  easier,  for  som.-  of  th,. 
Western  States  now  allow  the  pco,,|,.  to  start  the  process 

A  State  {  onst.tution  is  not  only  independent  of  tlie  central 
na  .onal  Kovernment  (save  in  certain  points  already  specific.!), 
U  IS  also  the  fundamental  organic  law  of  the  State  its<<lf  The 
State  exists  as  a  commonwealth  l.y  virtue  of  its  Constitution 
and  all  State  authorities,  IcRislative,  executive,  and  judicial' 
are  the  creatures  of,  and  subject  to,  the  State  Constitution.^ 

fcHleral  (  onstitution,  so  the  Covernor  and  Houses  of  a  State 
are  sulyoct  to  its  Constitution,  and  any  a.t  of  theirs  done 
either  m  <-(,iitravention  of  its  provisions,  or  in  excess  of  the 
powers  It  confers  on  them,  is  ahsolutc-ly  void.  All  that  ha.s 
.een  said  in  prc'ceclinR  chapters  reRardinR  the  functions  of 
the  c.)urts  of  law  where  an  .Act  of  Congress  is  alleKc^l  to  Im. 
irmmsistent  with  the  FcHleral  Constitution,  applies  ,.,uallv 
where  a  statute  pass,Hl  by  a  State  legislature  is  allegcnl  to  rans- 
gress  the  (  on.stitution  of  the  State,  and  of  course  such  valid- 

nf  .'!'^/^^hT  '"7."^  <^"n«tit„ti„nM   mom  than  ,i  l«.r..  mnjorifv  „f   mornlK-n, 
n(      -h  „f  th.'  two  FIOU.S...  of  ,h,.  L,.Ki«la,ur..  ,n„st  aKm-  to  ,.r,,,K,r/a.rZ.  ,T 

f;-..Vi:r=;,';rr-jir^;i--t-xr;:/t:;;v;;:i;;r 

Hti  iifion«,  .■tnl.r:iri„it  (totfrlh.r  with  tl.,-  ,.,lo„i„l  rhart.rsi    ,11   ,|,.„   I      '     , 

I   Kr...  \\a.sh„.«,..n    IK7S.     I„   ,.„«,  „  ,„.^.  ,„||.,,,i„„  «,„  ,,,,.1.  r  tl  .•     ,., h.r  tv 
xM.t„.n,s.  (  nl,„n.,l  i  h.,r,,r.  „„.l  .,,h.r  Or,,.,.,.;-  /.„„•,,  „f  „„    sinl, s    Trrnl.n,.         .1 

si:z  ^::;j'vi:'rurv''-  '■"""( """' " '"■'■  '^"•"^"  ^--^ 

!.Hn  M  I   or  ..v,„   Mun>.,u..n„ial    m.„,,l,.m..nt   to   tl.i.  n-w  ,.o||....,i„„   s|      i,|   u 

u  ...  n.|.  >,.r.t.M,     At  pr..s..„t  ,t  i.  v.t.v  .liHi.ult.  rv..,,  for  r,.«i,l,.nt«  i..  tho  T ni 
S  a  -s,    ,,  „„.,.r,„.„  ..xactly  how  th.-  .  .,„«,i,„tioM  of  ..a.-h  Sta  ,'.,«    1.  „    „'','.. 

-u.  a-.J-lS.!!.,   t,.  ;v    .utltftiou   went  tu  piL'M. 
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ity  may  b«*  contpstod  in  any  court,  wh«'thcr  a  State  court 
or  a  Federal  court,  Iwcause  the  question  is  an  ordinary  question 
of  law,  and  is  to  l)e  solv<'<l  by  detennininR  whether  or  no  a 
law  of  inferior  authority  is  inconsistent  with  a  law  of  supe- 
rior authority.  Whenever  in  any  legal  proceeding  before  any 
tribunal,  either  party  relies  on  a  State  statute,  and  the  other 
party  alleges  that  this  statute  is  ultra  vires  of  the  State  legis- 
lature, and  therefore  void,  the  tribunal  must  determine  the 
question  just  as  it  would  determine  whether  a  bye-law  made  by 
a  municipal  council  or  a  railway  company  was  in  excess  of  the 
law-making  power  which  the  municipality  or  the  company  had 
receivtHl  from  the  higher  authority  which  incorporated  it  and 
gave  it  such  legislative  power  as  it  possesses.  But  although 
Federal  courts  are  fully  competent  to  entertain  a  question  aris- 
ing on  the  construction  of  a  State  (  ons.itution,  their  practice 
is  to  follow  the  prece<lent  set  by  any  decision  of  a  court  of  the 
State  in  question,  just  as  they  would  follow  the  decision  of  a 
French  court  in  determining  a  pt)int  of  French  law.  Each  State 
must  be  assumcHl  to  know  its  own  law  better  than  a  stranger 
can  ;  and  the  supreme  court  of  a  State  is  held  to  be  the  author- 
ized exponent  of  the  mind  of  the  people  who  enactetl  its  Con- 
stitution. 

A  State  Coastitution  is  really  nothing  but  a  law  made  di- 
rectly by  the  people  voting  at  the  polls  upon  a  dn'ft  submitte<l 
to  them.  The  pwjjle  when  they  so  vote  act  .iS  a  primary 
and  constituent  assembly,  just  as  if  they  were  all  summoned 
to  meet  in  one  place  like  the  folkmfK)ts  of  our  Teutonic  fore- 
fathers. It  is  only  their  numbers  that  prevent  them  from  so 
meeting  in  one  place,  and  oblige  the  vote  to  be  taken  at  u  variety 
of  polling  places.  Hence  the  enactment  of  a  Constitution  is 
an  exercise  of  direct  jxtpular  sovereignty  to  whicii  we  find  few 
parallels  in  iiiodern  Eunjpe,  though  it  was  familiar  enough  to 
the  republics  of  antiquity,  and  has  lasted  till  now  in  some  of 
the  cantons  of  Switzerland.' 

The  importance  of  this  character  of  a  State  Constitution 
as  a  popularly-enacted  law,  overriding  (>very  minor  State  law, 
becomes  all  the  greater  when  the  contents  of  these  Constitu- 
tions are  exainined.     Europeans  conceive  of  a  constitution  as 

'  Nowadays,  huwi-vcr.  thr  Landoscomcindrn  (which  stirvivo  only  in  I'ri, 
I'ntrrwaldon,  Clanis  and  Appcnjicll.  having  Ix'in  rcirnfly  dicfontiniio<l  in 
Srhwyi  and  ZiKl  li"  not  art  as  ronstiturnt  of  conr.titutiim-pnactinK  tKKlio*. 
th.-.ugh  th-y  =?i!!  <!!r=-:-»!y  !<•;:!.  !;t!!-. 
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an  instrunicnt    usually  a  .short  instrument,  which  creates  a 
frame  of  govermnont,  defines  its  departments  and  powers,  and 
declares  the  "primordial  riRhts"  of  tJie  subject  or  citizen  as 
against  the  rulers.     An  American  State  Constitution  dws  this 
but  does  more ;    and  in  most  ca.ses,  infinitely  more.     It  deals 
with   i  variety  of  topics  which  in  Europe,  would  be  left  to  the 
ordinary  action  of  the  legislature,  or  of  administrative  author- 
ities ;  and  it  pursues  tla-se  topi.-s  into  a  minute  detail  hardiv  to 
l>e  l<K)k(.«l   for  m  a  fundamental   in.strument.     Some  of  the.se 
details  will  be  mentioned  pn..sently.     Meantime  I  will  sketch 
.i  outhne  the  frame  and  contents  of  the  more  recent  con>;titu- 
i.ons    reserving  for  next  chapter  n-marks  on  the  differences  of 
type  between  those  of  the  older  and  those  of  the  newer  States. 
A  normal  Constitution  ctmsi.sts  of  five  parts  : - 

I.  The  definition  of  the  boundaries  of  the  State  (This 
does  not  occur  in  the  case  of  the  older  States.) 

II.  The  .so-called  Bill  of  Rights  -  an  enumeration  (wherwf 
more  anon)  of  the  citizens'  primordial  rights  to  liberty  of  per- 
son and  security  of  property.  This  usuallv  stands  at  the 
beginning  of  the  Con.stitution,  but  occasionally  at  the  end 

III.  The  frame  of  govermiu'nt  —  i.e.  the  names,  functions 
ami    powers    of    the    legislative    iKxlies    (including    provi.sion.s 
anent  the  elective  suffrage),  the  executive  officers,  and  the  courts 
of  ju.stice. 

IV.  Miscellaneous  provisions  relatmg  to  mhnini.stration  and 
law,  including  articles  treating  of  edu.-ation,  of  the  militia  of 
ta.\ation  and  revenue,  of  the  |)ui)lic  d.-bts.  of  local  government 
of  State  prisons  and  ho.spitj,ls  (,f  agri.-ulture.  of  labour,  of 
cor|H>rations  and  railroa<ls.  of  impeachin.-nt.  and  of  the  method 
of  lunending  the  Constituticm,  besides  other  matters  still  h-ss 
IM.htical  in  their  character.  Tlw  (wder  In  whi.^h  ll„..se  ».ccur 
differs  iiv  different  instruments,  and  there  are  sc.nie  in  which 
some  of  the  abnve  topics  are  not  in.iitioned  at  all.  The  more 
recent  Constitutions  and  those  of  H,,.  u.-w.-r  States  are  much 
fulh'r  on  these  |M)ints. 

\.  The  Schedule,  which  contains  provisions  relating  to  the 
metluMl  of  submitting  the  Constitution  to  the  vote  of  the 
FHH)pIe.  and  arrangements  for  the  transition  from  the  previous 
Constitution  to  the  new  one  which  is  to  Iw  enacted  by  that 
vot(..  Being  of  a  temporary  nature,  the  schedul.-  is  not  strictiv 
a  part   of  the  Constitution. 
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The  Bill  of  Rights  is  historically  the  most  interesting  part 
of  tht>se  Constitutions,  for  it  is  the  legitimate  child  and  repre- 
sentative of  Magna  Charta,  and  of  those  other  declarations 
and  enactments,  down  to  the  Bill  of  Rights  of  tlie  Act  of  1  VN'il- 
liam  and  Mary,  session  2,  by  which  the  lilwrties  of  English- 
men have  iMH'n  secured.  Most  of  the  thirteen  colonies 
when  th<'y  asserted  their  indeiM»ndence  antl  framed  their  Con- 
stitutions inserted  a  declaration  of  the  fund:unental  rights  of  the 
jM-ople,  and  the  example  then  set  has  Imh-ii  foUowinl  hy  the 
newer  States,  and,  IndiHHl,  hy  th«'  States  generally  in  their  most 
recent  Constitutions.  Considering  that  all  danger  from  the 
exercise  of  desjxitic  {xjwer  ufwu  th«'  |MH)ple  of  the  States  hy  the 
executive  has  long  since  vanishe<l,  their  executive  authorities 
iH'ing  the  creatures  of  iM)pular  vote  and  nowadays  rather  too 
weak  than  ttK)  strong,  it  may  excite  suri'ri«e  that  these  assertions 
of  the  rights  and  inununities  uf  the  individual  citizen  as  against 
the  governnu'ut  should  continue  to  1m'  repeatwl  in  the  instru- 
ments of  to-tlay.  A  n-ason  may  Ih'  found  in  the  ri-markable  con- 
stitutional cons<>rvatism  of  th«'  Americans,  and  in  their  fondness 
for  the  enunciation  of  the  gen(>ral  maxims  of  )M>litical  freedom. 
But  it  is  also  argU(><l  that  these'  declarations  of  princii)le  have 
a  practical  value,  as  a.sscrting  the  rights  of  individuals  and  of 
minorities  against  arbitrary  conduct  by  a  majority  in  the  leg- 
islature, which  might,  in  the  al)scnce  of  such  provisions,  be 
temptjil  at  moments  of  excitement  to  suspend  the  ordinary 
law  and  arm  the  magistrates  with  excessive  |M>wers.  They  are 
therefore,  it  is  held,  still  safeguards  against  tyranny  ;  and  they 
serve  the  pur|)ose  of  solcnudy  remincUng  a  State  legislature 
and  its  officers  of  thos<'  fundiunental  principles  which  they 
ought  nev«'r  to  oversti-p.'  Although  such  provisions  certainly 
do  restrain  a  legislature  in  ways  whi«-h  the  British  Parliament 
would  hiid  inconvenient,  few  complaints  of  practi(*al  evils 
tlii'iicc  arising  are  heard. 

'  Mr  I"  .1  Stiiiisfiii  {F'llrriil  iiiiil  Sliilr  Ciiiisliluliiiii".  |i.  (ihl  wi'll  oliwrvi-s 
ih.il  vvliiri'ax  thi-  fxtri'iiir  <|)'iiiiii'r:ilH  i>f  \\\i-  H<'vi>liitiiiii:in  !i)n-  il<-wirt'<l  ti>  limit 
11:*  iMiiili  as  (Missililr  the  [miwits  cif  llif  Fnliril  ( i.iviTliinrrit,  ilii'iniliK  it  (liili|E<'r<>Uii 
til  lilHTt.x,  lliry  wrrr  ulail  tii  ciitnist  wry  wiilc  |><iw<rs  ti>  tln'  State  I.c(ti!<lutiirf« 
ttlii^li  til  lliiiii  niiri'sititi'il  |N>|iiil:tr  |Kiwcr.  Tin'  pmixTtii-d  ami  olucati'd 
(la.s.-'s  oil  thf  ()lli(  r  liaiiil  ffarnl  tb<'  Statr  li'itistaf iiris  an.!  si>\mht  Id  Jiav<-  r<'- 
Btrirtioiiw  phiccil  ii|Hiii  them.  'V\\v  pri'd-ilciil  nf  tile  I )i'i-laratiiin  of  Iiiilf|M'nili'in-f. 
wliDSf  iiidiit'iin  was  unal.  Ih'1|«h1  them  to  secure  the  inwrtiuii  of  >uih  restrie- 
tiiiiis  ill  Hills  of  Hiirlits  ( tf  late  years  unite  new  reason.s  (tii  U'  luesititly  re- 
ferntl  ti>)   have  arisen  f.ir  liniitini!  legislative  iMiwen*. 
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A  general  notion  of  thesi-  Rills  of  RightH  may  ho  Ratliennl 
from  that  enacted  for  its<>|f  in  1907  hy  thi-  new  State  of  Okla- 
homa, pnntcHl  m  an  Appendix  to  this  volume.     I  may  menti-n 
in  addition,  a  few  curious  provisions  which  occur  in  soim*  of 
them. 

All  provide  for  full  freedom  of  religious  opinion  and  wor- 
ship, and  for  the  .«(iuality  Iw-fore  the  law  of  all  n-ligious  de- 
nominations and  their  inemlMTs ;    and  many  forbid  the  f^tal>- 
lishment  of  any  particular  church  or  sect,  and  declare  that  no 
puhlie  money  ought  to  Ik'  appliinl  in  aid  of  anv  religious  ImkIv 
or  s«'ctarian  in.stitution.'     But   Delaware  holds  it  to  Ix-  "the 
duty  of  all  men  frequently  to  assemble  for  public  worship"- 
and  Vennont  adds  that  "every  .sect  or  denomination  of  Chris- 
tians ought   to  observe  the  Sabbath. or  Ix)rd's   Day"     And 
thirtwn  States  chn-lare  that  the  provisions  for  freedom  of  con- 
science are  not  to  Im'  taken  to  (>xcu.se  acts  of  licentiousness   or 
justify  practices  inconsi.stent  with    the    p^^ace    and   .safetv'  of 
the   State.^'    .Mississippi    a<l(ling    (1890)    that    thev    shall'  not 
M«  constmed   to  ,.xclude  the  Bible  from  u.se  in  '.sehcK.ls.  and 
Idaho.  Montana,  and  Ttah  (States  familiar  with  Mormonism) 
denouncing    bigamy    and   polygamy   a.s   crimes   to   Ix-   made 
punishable. 

Ix)uisiana  (Constitution  of  1898)  declares  that  "all  govern- 
ment, of  right,  originates  with  the  rH>oi)l,>,  is  founded  on  their 
will  alone,  and  is  instituted  sol.ly  for  the  g(KKl  of  the  whole 
Its  only  legitimate  en.l  is  to  .se<iin>  ;•  -tice  to  all,  pn>serve 
Jieace,  and  pnmiote  the  inteicsst  and  happin(«vs  of  the 
IM'oph>.  ' 

A  large  majority  .)f  the  States  declare  that  "all  men  have  a 
natural,  uiherent,  and  inalienabl.-  right  to  cnjov  and  defend 
life  and  hlK.rty";  and  all  of  these,  except  the  nielancholv 
•Missouri,  add  the  "natural  right  to  jnirsue  happiness." 

Most  declare  that  all  in.-n  have  "a  natural  right  to  actiuire 
|M)ssess,  an.l  protect  projx'rty,"  while  .Arkansas  and  Kentucky 

'Not  till  iss!..  I.„w..v,.r.  ,!i.    .J..W  Ifam,.-<hir..  xtrik.-  ..ut  of  h.r  C.n.tit.ition 
of  I,'..'  a  ,.r.,v...o„  ..nuhl.nK  th.-  I.^UIatur-  to  ,u,thom.-  towns  to  provi.l..  fo 
.1..   s..,.,M.rt  of  •  puhho  lyr,u,.„  t..a..h..rs  of  „i,,.v.  r-.l^on.  a,..l  n.oralitv  ' 

-In  Arkai.*..sMar.vlan.l,  .Mi,«i*.i|.,,i,   North  CaroliMa.  .South  (  aroh.ia    atul 

l.xas,  a  man  ..-.  lan-.l  .,u-liKil,|..  lor  olH.-  if  hv  ,|,.„„.«  ,h,.  ..xisf, ,f  'v.,A  ■ 

in  .nnsylvania  hikI  1  ,-ni..-i«.-..  h<.  is  in,.h«il.h.  if  h.Ml.H-s  not  Ulirv,  „,  CkI  an.j 
...  th.-  .xist-nr..  of  fut-.n-  r,war.ls  an.l  (.....ishn-ntn.  I„  Arkansas  an-l  MHrv- 
land  BUI h  a  ixrson  m  also  inponHxt.nt  a*  ,j,  witu-.-aa  or  j-.ir.->r. 
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rtrc  >«»  iM'iict rated  with  the  imiJortaiKV  of  this  riRht  that  they 
•l.'clarc  it  to  Im>  "iM-fon*  and  hightT  than  any  constitutional 

sanction." 

Mississippi  and  l^uisiana  ((  onstitations  of  1868)  provido<I 
that  "the  rinht  of  all  citizens  to  travel  U|M)n  public  convi-y- 
ances  shall  not  Im'  infrinK«>d  u|M)n  tjor  in  any  manner  abridged." 
Both  States  have  now  dropfx'd  this  injunction.' 

Kentucky  (Constitution  of  1H91)  lays  tUnvn  that  "al)solute 
arbitrary  jmwer  ov(>r  the  liv<'s.  lil«>rty,  and  prop<'rty  of  fre<tnen 
exists  nowhere  in  a  republic,  not  even  in  the  largest  majority. 
All  men  when  tlu-y  form  a  social  compact  are  equal.  All 
|M)wer  is  inherent  in  the  p<H)ple,  and  all  free  government-  are 
founded  on  their  authority,  and  instituted  for  their  jM'ace, 
safety,  happ'  'ess,  and  security,  and  the  protection  of  prop<'rly. 
For  the  adv  .cement  of  these  ends  they  have  at  all  times  an 
(1  indefeji-sible  ri^ht  to  alter,  reform,  or  abolish 
lint  in  such  manner  as  they  may  deem  proper." - 
f..rin  «)r  another  secure  the  fri'edom  of  writing 
opinions,  and  some  add  that  the  truth  of  a  lilx-l 
w  evidence.'^ 

-M-ure  the  freedom  of  public  meeting  andp(«tition. 
it  th'  M-  are  the  hist  rights  likely  to  !>«•  infringed 
crnii     it.  it  is  (nld  to  find  Florida  in  her  Coasti- 
ng that  "the  |M>ople  shall  have  the  right 
■  consult  for  the  ((iinmon  gtwMl,  to  instruct 
-.  and  to  petition  the  legislature  for  redress 
M(l   Kentucky   in   1S91    e(iually  concerned   t(» 


inalienabh 
their  g-    " 

All  ' 
and  sp> 
may  b( 

Near 

('.Ml-- 

iiy 
tu 


iiv 
V  a; 
rill; 
<tat< 
.f  1 


pro 


to  libit   ;<< 

then  rcpre>  m 
of  grievances, 
secun'  this  right 

Many  provi.l.'  that  no  vx  imsl  farin  law,  nor  law  impairing 
tlu'  obfigatinii  of  a  contract,  shall  i)e  piissed  ity  the  State  legis- 
lature; and  that  private  |)roperty  shall  not  be  taken  by  the 
State  without  just  comi)ensation. 

Many  forbid  the  creation  of  any  title  of  nobility. 

I  rh.-w  prox  ii.it.liH  w.r.'  iii.-«rtf.l  !<h..rtl,v  iift.T  the  Civil  Wiir  in  nr<l.T  to  |.r«>- 
tcMt  thf  iifKr'M'K.  ...  1  i  ■  1 

»  Intil  ISIM,  K.-ntiK-ky  a.l.l.d.  "nK'  riplit  of  |.n.|KTt.v  |!h  U'f-.rc  an.l  IiikIh  r 
than  :iny  iMinftituliimMl  sanrtion  :  an.l  llic  right  <>(  the  owner  "f  a  slave  to 
r-ii.h  ^la'vp  an.l  it^  in.na*-  is  the  same  an.l  ar.  inviolal.!.'  as  th.'  rinht  .if  lli' 
own.r  ..f  any  proiwrty  what.v.r,  allhouifh  this  .l...triii.>  Im.l  Ih-<ii  annullt.l. 
in  iff.'it.  t.y  ih.-  thirt.cnth  ain.n.lin.'iil  t.i  Ih.'  I'l-.l.Tal  (■.institution. 

'  \  ctirioiis  !<iirvival  may  U-  riot.-.l  in  the  pp..visions  .iialilinK  th.-  jur\  lo 
.l.'t.Tniin.'  law  sik  well  as  fa.t  in  liln^l  .•»*•«  ;  .  .f/.  Mississippi  (IS'.K))  aiiiJ  Ken- 
tut  kv  lisUl;  iii  vrimin-i!,  Wvnt!.i::>r  .  !>^W!!  !i!-!  ■!.  '•■vi!  r<ie>'» 
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Many  diH-laro  that  tin*  riRht  of  t-itizcns  to  Iwar  arniH  shall 
ru'vrr  fM«  cicnicd,  a  provision  which  might  In*  oxiwctod  to  prove 
inconvonicnt  where  it  was  desired  to  eheok  the  habit  of  carry- 
ing revolvers.  Tennessee  therefore  (Constitution  of  1870)  pru- 
dently Jidds  that  "the  legislatun-  shall  have  fM»wer  to  regulate 
the  wearing  of  arms,  with  a  view  to  pr«'vent  crime."  So  al.so 
Texas,  where  such  a  provision  is  certaiidy  not  suiwrfluous. 
And  eight  others  '  allow  the  h-gislature  to  forl»id  the  carrying  of 
concealeil  weajMins. 

Several  forliid  armed  men  to  Ih-  brought  into  the  State  "for 
th<'  suppression  of  domestic  violence,"  in  order  to  prevent  em- 
ployers from  resorting  to  this  m(>ans  of  protecting  pn)jx'rty 
in  case  of  labour  disputes  accompanied  l)y  vioh'nco. 

Some  d«'clare  that  the  estates  of  suicides  shall  descend  in 
the  ordinary  course  of  law. 

Most  provide  that  conviction  for  treason  shall  not  work  cor- 
ruption of  bl<M)d  nor  forfeiture  of  estate. 

Kight  forbid  white  and  coloured  children  to  Iw  taught  in  the 
same  pul)lic  schools,  while  Wyoming  provides  that  no  distinc- 
tion shall  be  mad<>  in  the  pul)lic  s'-hools  on  account  of  sex, 
race,  or  colour. 

Many  declan"  the  right  of  trial  l>y  jury  to  Im'  inviolate,  even 
while  fx'rmitting  the  pari  ii-s  to  waive  it.  Several  .states  empower 
a  jury  in  civil  ca.ses  to  render  a  verdict  liy  a  three-fourths  or  two- 
thinls  majority,  and  five  states  |MTmit  it  to  c(msi.st  of  less  than 
twelve. 

Some  forbid  iiit|)risonment  for  debt,  exce|)t  in  case  of  fraud, 
and  secure  the  acceptance  of  reasonable  bail,  except  for  the 
gravest  charges. - 

Several  declare  tliat  ' |MT|«tuities  and  monopolies  are  con- 
trary to  the  genius  of  a  free  State,  and  ought  not  to  Im-  allowed.  ' 

Many  forl>id  the  granting  <>!  any  liereditary  honours,  privi- 
leges, or  emoluments. 

North  Carolina  deciaro  that  '  :us  political  rights  and  privi- 

'  Viirtli  < ':irniiii;i.  Mi««i««i|)|.i.  \!i — ^mri.  I.-iuisiiiim,  '  oloriild.  Konturky, 
<  •klahoiiiii.  ami  Moiit.-iii.i.  .st:iti-i  iii  whuh  <iiiil.\'  i'X|MTi<'tic<-  shows  timt  thi-  ni<-ai»- 
nri's  fiikrii  h:i\i'  not   liithcrTii  [irnMil  siii'-'-^iful 

-  Mi»ti»<i|i|ii  if'iiiisi  ..I  Is'Mt  :iii..«>  >'Hirt«  nf  justice  »()  njt'luflp.  in  Homo 
"luKws  of  |l^•>-^''<'l|til)Il^.  |nTS()n~  m-  u^ri'^snTv  fur  thi'  romliicf  uf  thf  trial. 
W.Mimini!  llsstli  pruxuli-  tli:il  im  ;»tr«.iii  ditaiiiiil  :i.s  a  witness  Im-  i-iiiiliri<'(|  iti 
an\  riMini  wtifre  inmiiials  an-  inu)r!s<iri''il.  Hklalitmia  that  if  a  \i'r<lirt  is  rcii- 
(Irrol  liy  less  tliaii  tlir  whidr  iiiiniU'r  iii  jurors,  it  Hliall  Ih'  ui  wrttuts  and  iiiKniKi 
\r,    raih  junir  i!Uir-.;rr;ns  thrrcui. 
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legcB  arc  not  dopendent  upon  or  niodifini  by  property,  no  prop- 
erty qualification  ou^ht  to  affect  the  right  to  vote  or  hold 
office";  and  also,  "secret  political  societies  are  dangerous  to 
the  liberties  of  a  frw  |x'ople,  and  should  not  Ik*  tolerated." 

Massachusetts  sets  forth,  as  In'fits  a  l*uritan  State,  high  moral 
views :  "A  frequent  recurrence  to  the  funilaniental  principles 
of  the  Constitution,  and  a  constant  adherence  to  those  of  piety, 
justice,  moderation,  temperance,  industry,  and  frugality,  are 
absolutely  necessary  to  preserve  the  advantages  of  liJM'rty  and  to 
maintain  a  free  government.  The  |X'ople  ought  consequently  to 
have  a  particular  attention  to  all  those  principles  in  the  choice 
of  their  officers  and  representatives,  and  they  have  a  right  to 
require  of  their  law-givers  antl  magistrates  an  exact  and  con- 
stant observance  of  them." 

South  Dakota  and  Wyoming  provide  that  aliens  shall  have 
the  same  rights  of  property  as  citizens.  Montana  confers  this 
benefit  as  respects  mining  properly,  while  Washington  prohibits 
the  ownership  of  land  by  aliens,  except  for  mining  purposes. 
New  York  in  her  (now  superseded)  Const,  of  1846  declared : 
"All  lands  within  the  State  are  declared  to  iw  allodial." 

North  Dakota  (1889)  enacts:  "Every  citizen  shall  l)e  free 
to  obtain  employment  wherever  ixissible,  and  any  person,  cor- 
poration, or  agent  thereof,  maliciously  interfering  or  hindering 
in  any  way  any  citizen  from  obtaining,  or  enjoying  emplojTnent 
already  obtained,  fn)iu  any  other  corporation  or  jx^rson,  shall  be 
deemed  guilty  of  a  inisdeineanor." 

Maryland  (Const,  of  1S()7)  declared  that  "a  long  continuance 
in  the  executive  departments  of  power  or  trust  is  dangerous  to 
liberty  ;  a  rotation,  therefore,  in  those  d'partinents  is  one  of  tin; 
lx'.st  securities  of  periuaneiit  freedom."  She  also  pronounces 
all  gifts  for  any  religious  purpose  (except  of  a  i)iece  of  lan<l  not 
exceeding  five  acres  for  a  place  of  worship,  parsonage,  or  bury- 
ing-gnuuid)  to  be  void  unless  .sanctioned  l»y  the  legislature. 

Montana  and  Idaho  declare  tiie  use  of  lands  for  constructing 
reservoirs,  water-courses,  or  ways  f(»r  the  puqKjses  of  mining 
or  irrigation,  to  Ite  a  pui)lic  use,  sul)ject  to  State  regulation. 

Oklahoma  provides  that  "the  right  of  the  State  to  engage 
in  any  oecupati(»ii  or  business  for  ptp  ic  purposes  shall  not  \m 
denied  or  |)roliibited"  save  that  its  agricultural  enterprises  are 
to  Ih'  only  "for  scientific,  educational  or  charitable  purposes." 

These  instances,  a  few  out  of  many,  may  suffice  to  show  how 
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remote  from  the  common  idea  of  a  Bill  of  Rights,  are  some  of 
tfie  enaetmentH  which  find  a  i)Iuce  un<hT  tiiat  hea<linR.  The 
constitution  makers  st-em  to  have  inserted  in  re  such  doctrines 
or  h'gal  reforms  a.s  seemed  to  tliem  inattc'rs  of  hinli  imfM)rt  or 
of  wide  application,  esix-ciajly  when  they  coultl  find  no  suitable 
place  for  them  elsewhere  in  tlie  instrument. 

Of  the  articles  of  each  State  Constitution  which  contain  the 
frame  of  State  Rovermnent  it  will  Im'  more  convenient  to  sfM-ak 
in  the  chapters  which  descril>e  the  mechnnisin  and  churacter 
of  the  Rovernmeiits  and  a<lministrative  systems  of  the  several 
States.  I  pass  on  therefore  to  what  have  Ix-en  classed  as  the 
Miscellaneous  Provisions.  These  are  of  great  interest  as  reveal- 
ing the  spirit  and  tendencies  of  |K)pular  government  in  America, 
the  economic  and  social  condition  of  the  country,  the  mi.schiefs 
that  have  arisen,  the  remedies  applied  to  these  mischiefs,  the 
ideas  and  l>eliefs  of  the  jx-ople  in  matters  of  legislation. 

Among  such  provisions  we  find  a  great  deal  of  nuitter  which 
is  in  no  distinctive  sense  coastitutional  law,  hut  general  law, 
e.g.  administrative  law,  the  law  of  judicial  procedure,  the  ordi- 
nary private  law  of  family,  inheritance,  contract,  and  .so  forth  ; 
matter  therefore  which  seems  out  of  place  in  a  constitution 
because  fit  to  l)e  dealt  with  in  ordinary  statutes.  We  find  mi- 
nute provisions  regarding  the  management  and  lialiilities  of 
banking  companies,  of  railways,  or  of  corporations  geniTally  ; 
regulations  as  to  the  salaries  of  offieials,  the  (|Uorum  of  courts 
sitting  in  banco,  the  length  of  time  for  ap|)ealing,  the  method 
of  changing  th<'  venue,  the  pul)licati()n  of  judicial  reports; 
detailed  arrangements  for  scliool  boards  and  school  taxation 
(with  rules  regarding  the  separation  of  white  and  lilack  chil- 
dren in  schools),  for  a  department  of  agriculture,  a  canal  board, 
or  a  lalMiur  bureau  ;  we  find  a  |)rohibitionof  lotteries,  of  ixjlyg- 
amy,  of  brilK-ry,  of  lobbying,  of  the  granting  of  li<|uor  licences, 
of  asurious  interest  on  money,  an  ai>olition  ot  the  distinction 
between  sealed  and  unsealed  instruments,  a  declaration  of  the 
extent  of  a  mechanic's  lien  for  work  done.  We  even  find  the 
method  prescril»ed  in  which  stationery  and  coals  for  the  use  of 
the  legislature  shall  be  contracted  for,  ami  provisions  for  fixing 
the  ratrs  which  nmy  !«•  charged  for  the  storage  of  corn  in  ware- 
houses. The  framers  of  these  more  recent  constitutions  have 
in  fact  n»"ither  car<'d  nor  wished  to  draw  a  line  of  di>tinction 
between  what  is  pro}KT  Tor  a  constitution  imd  what  ought  to  bu 
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left  to  be  dealt  with  by  the  State  iegwlature.  Ami,  in  the  case 
of  three-fourths  at  least  of  the  States,  no  such  distinction  now, 
in  fact,  exists. 

How  is  this  confusion  to  Ix;  ex|)lune<l?  Four  reu-sons  may 
l)c  suggested. 

The  Americans,  like  the  English,  have  no  love  for  scientific 
arrangement.  Although  the  Constitutions  have  Ix-cn  drafted 
by  lawyers,  and  sometimes  by  the  Ix-st  lawyers  of  vm-h  State, 
logical  classification  has  not  In-en  sought  after. 

The  jK-ople  found  the  enactment  of  a  new  Constitution  a 
convenient  opjiortunity  for  enunciating  «loctrines  tlu-y  value<i 
and  carrying  through  reforms  they  desired.  It  was  a  simpler 
and  quicker  m<>thod  than  waiting  for  legislative  action,  so, 
when  there  was  a  jKjpular  demand  for  the  establishment  of  an 
institution,  or  for  some  legal  change,  tiiis  was  shovelled  into 
the  new  Constitution  and  enacted  accordin^lv. 

The  peoph's  of  the  States  have  conn-  to  distrust  their  resjH'c- 
tive  legislature's.  Hence  they  desire  not  only  to  do  a  thing  forth- 
with and  in  their  own  way  rather  than  leave  it  to  the  chance 
of  legislative  action,  but  to  narrow  as  far  as  they  conveniently 
can  (and  sometimes  farther)  the  sphere  of  the  legislature. 

There  is  an  unmistakable  wish  in  the  minds  of  the  fwople  to  act 
directly  rather  than  through  their  representatives  in  legislation. 
The  same  conscious  relish  for  jK)wer  which  leads  some  democra- 
cies to  make  their  representatives  mere  delegates,  finds  a  fur- 
ther development  in  pa.ssing  by  the  repn-sentatives,  and  setting 
the  iK»ople  itself  to  make  and  rejM'al  laws. 

Thos<?  who  have  read  the  chapters  describing  the  growlh 
and  development  of  the  Federal  Constitution,  will  naturally 
a.sk  how  far  the  remarks  there  made  apply  to  the  Constitutions 
of  the  several  States. 

These  in.struments  have  less  capacity  for  expansion,  whether 
by  interpretation  or  l»y  usage,  than  tin-  Constitution  of  the 
I'nited  States  :  first,  because  they  an-  more  eiLsily,  and  therefore 
more  freipiently,  ani(>nded  or  reca-st  ;  secondly,  Ix'cause  they 
are  far  longer,  and  go  into  Tiuich  more  minute  detail  The 
Federal  Constitution  is  so  brii  '  and  gen«'ral  that  custom  nuist 
fill  up  what  it  hsis  Irft  untouched,  and  judicial  construction 
evjive  the  application  of  its  t-  nns  to  cases  they  do  not  expressly 
deal  with.  But  the  lat<'r  Stat«'  Constitutions  are  so  full  and 
precise   that  tliey  need  little   in   the   way   of  exi.iansive  con- 
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Hirnrdon,  mul  l.-avr  (onipurativrly  littlr  room  for  the  action  of 
custoin. 

Tlw  riilos  of  intcrpn-fulion  ar»'  in  th«'  main  tho  namp  w<  thow 
applio«l  to  tiip  I'Vdi'ral  Const  it  u1  ion.  Onr  imfxtrtant  (lifTpronrn 
must.  Iiowrvcr,  Ih'  not<'«l.  sprinRinK  from  thpflifTin-iit  charactfr 
of  the  two  Kovcrnmont.s.  The  NatLmal  ('.ovcnmipnt  is  an 
artificial  creation,  witii  no  [K)W('rs  except  tlioH*' conferrj-d  hy  tho 
instrument  which  created  it.  A  State  ( lovemment  is  a  natural 
growth,  which  imumfacir  iM)Rses.ses  all  the  iM)wers  incident  to  any 
Rovernment  whatever.  Hence,  if  the  tpiestion  ari.ses  whether  a 
State  IcKJslature  can  piws  a  law  on  a  Riven  subject,  the  presump- 
tion is  that  it  can  do  so  :  and  positive  grounds  must  l)e  adduce*! 
to  prove  that  it  cannot.  It  may  Im-  restrained  hy  .some  inhibi- 
tion either  in  the  Fe<leral  Constitution,  or  in  the  Constitution 
of  its  own  State.  But  such  inhil)ition  mast  i)e  affirmatively 
shown  to  have  iM-en  imposed,  or,  to  \mi  the  same  yunni  in  other 
words,  a  State  Coast  it  ut  ion  is  held  to  be,  not  a  document  confer- 
ring (lefine<l  and  six-cified  jiowers  (m  the  legislature,  but  one  regu- 
lating and  limiting  that  general  authority  which  the  representa- 
tives of  the  iM'ople  enjoy  iprnjurv  by  tJieir  organization  into  a 
legishitive  l»ody. 

"It  has  never  been  questioned  that  the  American  legislatures 
have  the  same  unlimited  jjower  in  regard  to  legislation  which 
H'sides  in  the  British  Parliament,  except  where  they  are  re- 
strained by  written  Constitutions.  That  nni.st  Im^  conceded  to 
b«'  a  fu!nlamental  principle  in  the  iM)litical  organization  of  the 
American  Slates.  We  cannot  well  comprehend  how,  upon  prin- 
ciple, it  could  i)e  otherwi.se.  The  jM'ople  nuLst,  of  course,  pos- 
sess all  legislative  power  originally.  Tlu'y  have  conmiitted  this 
in  the  most  general  and  unlimited  numner  to  the  several  State 
legislatures,  .saving  only  such  restrictions  as  are  imjMwed  by  the 
Constitution  of  the  L'nite«l  States  or  of  the  r)articular  State  in 
question."  ' 

"The  ixople,  ill  framing  the  Con.stitiition,  c(mimitted  to  the 
legislature  the  whole  law-making  jiowersof  the  State  which  they 
did  not  ex|)res.sly  or  impliedly  withhold.  Plenary  power  in 
the  legislature,  for  all  purposes  of  civil  government,  is  the  rul(>. 
A  prohibition  to  exerci.sc  a  particular  power  is  an  exception."  ' 

'  Rwlfipld.  r-.-J.,  in  27  Vermont  Rpports.  p.  142.  quoted  by  Cooley,  Corutit 
Limit.,  p.  lOS. 

'  r)<'!iio,  <\-3..  in   i5  X.  Y.  Utport,-,  p.  triZ,  yu  jteii  ibid.  p.   107. 
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It  must  not,  however,  bo  supposed  from  these  dicta  that  even 
if  the  States  were  independent  commonwealths,  the  Federal 
Government  having  disappeared,  their  legislatures  would  enjoy 
anything  approaching  the  omnipotence  of  the  British  Parlia- 
ment,  "whose  power  and  jurisdiction  is,"  says  Sir  Edward 
Coke,  "so  transcendent  and  absolute  that  it  cannot  be  confined, 
either  for  persons  or  causes,  within  any  boumls."     "All  mis- 
chiefs and  grievances,"  adds  Blackstone,  "operations  and  rem- 
edies that  transcend  the  ordinary  course  of  the  laws  are  within 
the  reach  of  this  extraonlinary  tribunal."     Parliament  being 
absolutely  sovereign,  can  command,  or  extinguish  and  swallow 
up  the  executive  and  the  judiciary,  appropriating  to  itself  their 
functions.     But  in  America,  a  legislature  is  a  legislature  and 
nothing  more.     The  same  instrument  which  creates  it  creates 
also  the  executive  governor  and  the  judges.     They  hold  by 
a  title  as  good  as  its  own.     If  the  legislature  should  pass  a  law 
depriving  the  governor  of  an  executive  function  conferred  by 
the  Constitution,  that  law  would  be  void.     If  the  legislature 
attempted  to  interfere  with  the  jurisdiction  of  the  courts,  their 
action  would  be  even  more  palpably  illegal  and  ineffectual.' 

The  executive  and  legislative  departments  of  a  State  govern- 
ment have  of  course  the  right  and  duty  of  acting  in  the  first 
instance  on  their  view  of  the  meaning  of  the  Constitution. 
But  the  ultimate  expounder  of  that  meaning  is  the  judiciary ; 
and  when  the  courts  of  a  State  have  solenmly  declared  the  true 
construction  of  any  provision  of  the  Constitution,  all  persons 
are  bound  to  regulate  their  conduct  accordingly.  As  was  ob- 
served in  considering  tlu  functions  of  the  Federal  judiciary 
(Chapter  XXIII.),  this  authority  of  the  American  courts  is  not 
in  the  nature  of  a  political  or  discretionary  power  vested  in 
them  :  it  is  a  necessary  cons(H]uenco  of  the  existence  of  a  fun- 
damental law  superior  to  any  statute  which  the  legislature  may 
enact,  or  to  any  right  wliich  a  governor  may  conceive  himself 
to  possess.'-     To  (juote  th(>  words  of  an  American  decision  :  — 

'  It  has,  for  instance,  boon  hold  that  a  State  hwslatnro  cannot  pmpowor  olpc- 
tion  tourds  to  decide  whethiT  a  person  has  by  dueilinE  forfeited  his  right  to 
vote  or  hold  office,  this  inciuiry  being  judicial  and  proper  only  for  the  regular 
tribu!!!>Is  of  the  State.  — Cooli'v.  Cnnxtit.  Limit.,  p.  112.  .\ets  passed  by  legis- 
latures affecting  some  judicial  decision  already  given,  have  repeatedly  bi'en 
held  void  by  the  Courts. 

'  In  Switzerland,  however,  the  oantonal  courts  have  not,  except  perhaps  in 
Uri,  the  right  to  declare  invalid  a  law  made  by  a  cantonal  legislature,  the  legis- 
lature being  apparently  deemed  the  judge  of  its  own  powers.     A  cantonal  law 
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"In  exercising  this  high  authority  the  judges  claim  no  judi- 
cial supreniacy  ;  they  are  only  the  administrators  of  the  public 
will.  If  an  Act  of  the  legislature  is  held  void,  it  is  not  because 
the  judges  have  any  control  over  the  legislative  i)o\ver,  but  be- 
cau.se  the  .\ct  is  forbidden  by  the  Constitution,  and  because  the 
will  of  the  people,  which  is  therein  declared,  is  paramount  to 
that  of  their  representatives  expressed  in  any  law." 

It  is  a  well-established  rule  that  the  judges  will  always  lean 
in  favour  of  the  validity  of  a  legislative  Act ;  that  if  there  be 
a  reasonable  doubt  as  to  the  constitutionality  of  a  statute  they 
will  solve  that  doubt  in  favour  of  the  .statute  ;  that  where  the 
legislature  has  been  left  a  discretion  they  will  a.ssunie  the  dis- 
cretion to  have  been  wisely  exercisetl ;  that  where  the  construc- 
tion of  a  statute  is  doubtful,  they  will  adopt  such  construction 
as  will  harmonize  with  the  Constitution,  and  enable  it  to  take 
effect.  So  it  has  been  well  observed  that  a  man  might  with 
perfect  consistency  argue  as  a  member  of  a  legislature  against 
a  bill  on  the  ground  that  it  is  unconstitutional,  and  after  hav- 
ing been  appointed  a  judge,  might  in  his  judicial  capacity  sus- 
tain its  constitutionality.  Judges  must  not  inquire  into  the 
motives  of  the  legislature,  nor  refuse  to  apply  an  Act  because 
they  may  susjjcct  that  it  was  obtained  by  fraud  or  corruption, 
still  less  because  they  hokl  it  to  be  op[)osed  to  justice  and 
.sound  policy.  "A  court  cannot  declare  a  statute  unconstitu- 
tional and  void  solely  on  the  ground  of  unjust  and  ojjprcssive 
provisions,  or  l)ecause  it  is  supposed  to  violate  the  natural, 
social,  or  political  rights  of  the  citizen,  unless  it  can  be  shown 
that  such  injustice  is  prohibited,  or  such  rights  guaranteed  or 
protect'  1,  by  the  Constitution.'  .  .  .     But  when  a  statute  is 
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may,  hnwcvor,  l)o  quashed,  in  some  oases,  liy  the  Federal  C^miieil,  or  pro- 
iirmiieed  invahd  by  tlie  Federal  Court.  See  an  interestiiiK  discussion  of  the 
(piestion  in  l)ul)S,  Da.i  niffrnlliclii'  Redd  dtr  Scliuiizeristldn  Eidovnosmnmhaft, 
Part  I.  p.  lia. 

'  This  was  not  always  admitted  ;  just  as  in  FiiKlaiid  it  was  at  one  time  held 
that  natural  justice  and  ei|uity  were  ahove  Acts  of  Parliament.  So  in  the  case 
ot  (liirdner  v.  Thv  Villani'  of  Xiwhum  (Johnson's  Chatnirn  livljoits,  N.  Y.  1(11.'). 
the  New  York  legislature  had  authorized  the  villaee  to  supply  itself  with  water 
from  a  stream.  l)Ut  had  made  no  i)rovision  for  indemnifyinR  the  owners  of 
lands  through  which  the  stream  flowed  fr)r  the  injury  they  nuist  suffer  from 

the  diversion  of  the  water.     The  ''onstitution  of  New  York  (it  that  tinn n- 

tained  no  |)rovision  prohihitiuR  the  taking  of  i>rivate  prop<'rty  for  public  use 
without  comijensation  :  notwithstanding  this,  Chancellor  Kent  restrained  the 
village  from  procee<ling  upon  the  broad  general  principle  which  he  found  in 
Magna  Charta,  in  a  statutory  Bill  of  Rights,  which  of  course  could  not  control 
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adjudged  to  be  unconstitutional,  it  is  as  if  it  liad  never  been 
Righf  cannot  be  built  up  under  it ;  contracts  which  depend 
upon  it  for  their  consideration  are  void  ;  it  constitutes  a  pro- 
tection to  no  one  who  has  acted  under  it ;  and  no  one  can  be 
pSed  for  having  refused  obedience  to  it  before  the  decision 
wrlle  And  what  is  true  of  an  Act  void  in  toto,  is  true  also 
Tto  any  part  of  an  Act  which  is  found  to  be  unconstitutional 
Tnd  which  consequently  is  to  be  regarded  as  having  never  at 
anv  time  been  possessed  of  legal  force.    ^  a        \ 

U  may  be  thought,  and  the  impression  wil    \^--^^^^ 
when  we  consider  as  well  the  minuteness  of  the  State  Con- 
stitutions as  the  profusion  of  State  ^^f'^'^^'^^'^'^r^'Xa 
siderate  haste  with  whicli  it  is  passed,  that  iis  the  "sk  o    a 
conflict  between  the  Constitution  and  statutes  is  great,  so  t    - 
inconveniences  of  a  system  under  which  the  citizens  cannot^teU 
whether  their  obedience  is  or  is  not  due  to  a  statu  e  must  be 
rerious      How  is  a  man  to  know  whether  he  has  really  acquired 
aTght  under  a  statute?  how  is  he  to  learn  whether  to  con- 
dor J  his  conduct  to  it  or  not?     How  is  an  investor  to  judge 
f  he  may  safely  lend  money  which  a  statute  has  empowered 
a  community  to  borrow,  when  the  statute  may  be  itself  subse- 

Quentlv  overthrown ?  ..■■>■  i 

^  To  meet  these  difficulties  some  State  Constitutions^  prov  ,le 
that  the  judges  of  the  supreme  court  of  the  State  may  be  called 

the   legislature,    and   in   Grotius   Puffendorf   and    Bynkershoek.     (I    owe   tin. 
refer  for  further  eonfirn.ation  of  it  to   />«./,   v     »-  ^^';- ^  J    "5  '"  urthe 

:SZ;£r  Ei  ^w'LShir...  Uh.«.e  >.and.  (-^^ 
•md  South  Dakota.     In  Vermo..t  a  sin.ilar  .H.vver  .«  K.ven  1)V  ^f  •''''*;•.  ^'V.^X 
Dakota  the  governor  n.ay  re.,uire  it  -ULon  unporta.it  ..ueHttuns  ''^^"]}'\ 

the  revised  valid  nuw  <.|Mr,m.!.  i  .>n    i  „sked  for  it  bv  a    n>ur*e 
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upon  by  the  governor  or  either  house  of  the  legislature  to  deliver 
their  opinions  upon  questions  of  law,  without  waiting  for  these 
c|uestions  to  arise  and  be  determined  in  an  ordinary  lawsuit.' 
This  expedient  seems  a  good  one,  for  it  procures  a  judicial 
and  non-partisan  interpretation,  and  procures  it  at  once  before 
rights  or  interests  have  l)een  created.  But  it  is  open  to  the 
objection  that  the  opinions  so  pronounced  are  given  before  cases 
have  arisen  whi.jh  show  how  in  fact  a  statute  is  working,  and 
what  points  it  may  raise ;  and  that  the  judges  have  not,  as  in 
contested  lawsuits,  the  assistance  of  counsel  arguing  for  their 
respective  clients.  And  this  is  perhaps  the  reason  why  in  most 
of  the  States  where  the  provision  exists,  tlie  judges  have  declared 
that  they  act  under  it  in  a  purely  advisory  capacity,  and  that  their 
deliverances  are  mere  expressions  of  opinion,  not  bintling  upon 
them  should  the  point  afterwards  arise  in  a  suit  involving  the 
rights  of  parties.^ 

The  highest  court  of  a  State  may  depart  from  a  view  it  has 
previously  laid  doAvn,  even  in  a  legal  proceeding,  regarding  the 
construction  of  the  Constitution,  that  is  to  say,  it  has  a  legal 
right  to  do  so  if  convinced  that  the  former  view  was  wrong. 
But  it  is  reluctant  to  do  so,  because  such  a  course  unsettles  the 
law  and  impairs  the  respect  felt  for  the  bench.  And  there  is 
less  occasion  for  it  to  do  so  than  in  the  parallel  case  of  the  su- 
preme Federal  court,  because  as  the  process  of  amending  a 
State  Constitution  is  simpler  and  speedier  than  that  of  alter- 
ing the  Federal  Constitution,  a  remedy  can  be  more  easily 


m 


'  The  ju(1k<'»  of  the  supronie  court  of  Massacliusctts  suKKcst  in  their  very 
Iciiriii'd  mill  instructivo  opinion,  (hiivcrcd  to  tlic  IrKislatnrc,  DcrcnilxT  .'11,  1S7S, 
tiiat  this  provision,  which  appears  first  in  tlic  Massachusetts  Cojistitution  of 
I7n(),  and  was  doul)tless  Imrrowed  then<-e  l).v  the  otlier  .States,  "evidently  had 
in  view  the  usaKc  of  the  lOntjlisli  Constitution,  l>y  which  tlie  KiiiK  aw  well  as 
the  House  (if  Lords,  whether  acfin>{  in  tlieir  judicial  or  in  tlieir  Ictjishitive  ca- 
pacity, had  tile  'i-rht  to  demand  the  opinion  oi  tli<'  twelve  judKcs  of  Kngland." 
This  is  still  sometimes  done  \>\-  the  House  of  Lords  actinj;  in  their  judicial 
capacity;  hut  the  o|)inions  of  the  judKes  so  Kivcn  are  not  necessarily  followed 
l>y  that  House,  and  though  always  reported  are  "ot  deemed  to  !«■  binding  pro- 
nouncements of  law  similar  to  the  decisions  of  a  ( ourt. 

-'  Mr.  Thayer  shows,  hy  an  examination  of  the  reporti'il  instances,  that  in 
Massachusetts.  New  Ham|)shiri",  aM<l  Rhode  Island.  :us  al.so  in  Missouri  from 
iMi.')  to  1S7."),  the  courts  held  that  their  oi)inions  rendered  undi'r  these  provisions 
of  the  State  Coiisfitutions  were  not  to  he  dicincd  judii  ia!  di  terminations, 
eiiual  in  authority  f<i  decisions  tli^iu  in  actual  litiuation,  liut  were  rather  prima 
fii'i,  impressions,  which  the  judges  nuitht  not  to  hold  themsilves  lM)und  hy, 
wlien  sul)se(|uently  reijuired  to  detcrniine  the  same  point  in  an  action  or  other 
h'gul  proceeding.  It  is  otherwise  in  Maine  and  Colorado, 
2o 
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applied  to  any  mistake  which  the  State  judicary  has  com- 
Sed  This  umviUingness  to  unsettle  the  aw  goes  so  ar 
S  State  courts  have  sometimes  refused  to  disturb  a  practice 
one  acouieSin  by  the  legislature,  which  they  have  never- 
theL' TclarS  they  woul!  have  pronounced  unconstitutional 
had  it  come  before  them  while  still  new. 


CHAPTER  XXXVllI 

THE   DEVELOPMENT  OF  STATE   CONSTITUTIONS 

It  was  observed  in  last  chapter  that  the  State  Constitutions 
furnish  invaluable  materials  for  history.     Their  interest  is  all 
the  greater,  because  the  succession  of  Constitutions  and  amend- 
ments to  Constitutions  from  1776  till  tcxlay  enables  the  annals 
of  legislation  and  political  sentiment  to  be  read  in  these  docu- 
ments more  easily  and  succinctly  than  in  any  similar  series  of 
laws  in  any  other  country.     They  are  a  mine  of  instruction 
for   the   natural   history   of   democratic    communities.     Then- 
fulness  and  minuteness  make  them,  so  to  speak,  more  pictorial 
than  the  Federal  Constitution.     They  tell  us  more  about  the 
actual  methofls  and  conduct  of  the  government  than  it  does. 
If  we  had  similar  materials  concerning  the  history  of  as  many 
Greek  republics  during  the  ages  of  Themistocles  and  Pencles, 
we  could  rewrite  the  history  of  Greece.     Some  things,  how- 
ever  even  these  elaborately  minute  documents  do  not  tell  us. 
No  one  could  gather  from  them  what  were  the  modes  of  doing 
business  in  the  State  legislatures,  and  how  great  a  part  the 
system  of  committees  plays  there.     No  one  could  learn  what 
manner  of  men  constitute  those  bodies  and  determine  their 
character.     No  one  would  know  that  the  whole  machinery  is 
worked  by  a  restlessly  active  party  organization.     Nevertheless 
they  are  so  instructive  as  records  of  past  movements,  and  as  an 
index  to  the  present  tendencies  of  American  democracy,  that 
I  heartily  regret  that  the  space  at  my  di.sposal  permits  me  t() 
make  only  a  sparing  use  of  the  materials  which  I  Ratjiered 
during  many  months  spent  in  studying  the  one  hundred  and 
thirteen  Constitutions  enacted  between  1776  and  1887,  to  which 
many  more  have  since  been  added.' 

>  I  venture  aRuiii  to  commend  the  study  of  these  constitutions  to  the  philo- 
sophic inquirer  ■iifo  what  n.ay  ho  oalled  the  science  of  comparative  pohtics 
Hoth  among  the  pre-ILvolutionary  .harters  and  the  State  constitutions  he  wiU 
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Three  periods  may  be  distinguished  in  the  development  o 
State  Ciovermnents  as  set  forth  in  the  Constitutions,  each  penod 
mSked  l)y  an  inerease  in  the  lengt)«  and  nu.uiteness  of  those 

"TeTst' perio<l  covers  about  thirty  years  from  1776  d.)wn- 
wards,  and  inchides  the  earUer  Constitutions  of  the  original 
Tito  States,  as  well  as  of  Kentueky,  N.-rmont,   Tennessee, 

""  Most'of  these  Constitutions  were  framed  iuuIct  the  impres- 
sions  of  the  Revolutionary  War.    They  muiu  est  a  dread  of 
executive  power  and  of  military  power,  together  with  a  d.s- 
^s^tion  to  leave  everything  to  the  legislature    as  being  the 
Sority  directly  springing  from  the  peop  e.     Ihe  election  of 
a  State  governor  is  in  most  States  vestcnl  m  the  legislature 
He  is  nominally  assisted,  but  in  reality  checked,  by  a  council 
not  of  h!^  oJ  choosing.     He  has  not  (except  m  Massachju- 
setts)  a  veto  on  the  Acts  of  the  legislature.'     He  has  not,  hke 
he  royal  governors  of  colonial  days,  the  right  of  adjourning 
or  dissolving  it.     The  idea  of  giving  power  to  the  people  di- 
rectly  ha.s  scarcely  appeared,  because  the  legislature  is  con- 
ceived as  the  natural  and  necessary  organ  of  p()puar  govern- 
ment   much  as  the  House  of  C\)mmons  is  in  Lngland     Aiu 
Ee  many  of  these  early  Constitutions  consist  of  little  beyond 
an  elaborate  Bill  of  Rights  and  a  comparatively  simpU.  outline 
of  a  frame  of  government,  estabUshing  a  representative  legis- 
lature,2  ,,4th  a  few  executive  officers  and  courts  of  justice  care- 

fuUv  separated  therefrom.  ,        .     .      .u 

The  sTCond  period  covers  the  first  lialf  of  the  nineteenth  cen- 
turv  <lown  to  the  time  when  the  intensity  of  the  party  struggles 
over  slaverv  (ISoO-tiO)  interrupt(>d  to  some  extent  the  natural 
processes  of  State  development.     It  is  a  period  of  the  demcc- 

th  •  -    rf  c  r..,!  vV..s  i„t,.ro.ti,.«  to  tho  .tudont  of  history  on  f'-t  -™u.U 
11     \-,w  York   i  vito  on  Art"  of  tho  Ifcyature  was  hy  the  first  C  onstitution 

vo^t  d  in  tho  Gotrnor'and  iud«os  of  th.  hi.h.-st  Stato  --*...„«  to^othor 
sTh,.  wide  powers  of  th<.s.'  <-arly  lopishiturcs  an-  witnessed  to  by  the  teir 

whie!;*;r:XV  .a,e.n,n   enter^un.^^  .^^^^^^ 

ijrS'tir'  hrr::;  '^i^ir'll  t J;^'i:;;:^:::if  vorte.  The.e..^ryes  „. 

thuStutes  are  litth.  n.ore  than  ciphers;   tho  legislatures  are  onm.potent. 


^ 


DKVELOPMKNT  OF  CONSTITUTIONS 


4:ia 


tllAJ'.   XXXVllI 

mtmtion  of  all  institutions,  a  dcmoc-rutizat ion  due  not  only  to 
causos  nativT  to  AnuTicau  soil.  su<h  as  the  rise  m  he  \\  e^t 
of  ew  agricultural  eonuuuuities  wlu-re  all  the  settlers  were 
praSlb  c-ciual,  the  suprenmey  in  politu-s  of  he  ^enc-ra  on 
who  had,  as  bovs  durinR  the  U.-volutionary  ^^  ar,  he.'U  per- 
meated by  the  phrases  of  177(i,  but  also  to  the  .nfluen.-e  of 
F  n  republi,-.;..  i.U-as,  an  influen.-e  which  be^au  t,.  dee  n.e 
Ifte       H()5   a.ul   ende<l   with    ISol,    sin.-e   wh.eh   tune    Irene, 

.„d    .leas  Imve  counted  for  little  or  nothin-.     Such 
oxaiupies  an<i  ideas  jiavi,  i-uum  .     ^j.  ^        i,,,  *»„> 

provisions  for  the  nmintenance  of  rehj^.ous  uist.tutums  bj  1 1. 

State  as  had  .-ontinu.-d  to  exist  an-  '-^^f  *'l>t/^,^>\  V^ 
prLiple  becomes  established  (in  the  >sorth  and  \\  est)  that 
CO  stations  must  be  directly  ."uactc-d  by  popular  vo C.  Ihe 
chSe  of  a  governor  is  taken  from  the  legislature  to  ,e  given 
t  h,.  T«>^»le  Property  (luahfications  are  abohshed,'  and  a 
uffrtJ  Zctk-al      univ^  except   that   it   often   excludes 

ree  persons  of    colour,   is  intnxiuced.     Even  the  judges  are 
not    Imred      Many    Constitutions    shorten    their    term,    and 
S^rect^th  m  to  te  chosen  by  popular  vote.     The    State    has 
errged  from  the  English  conception  of  a  conuiuinity  acting 
Trough  a  ruling  legislature^,  for  the  legislature  begins  to  be 
Sell^bei^  Ly  a  bocly  of  agents  exemsing  ^^ 
and  restricted  powers,  and  obliged  to  recur  to  ihi^soMn^^n 
i»   (  y  asking  fo;  a  constitutional  amendment)  when  it 
S  to  extend  these  powers  in  any  l^f^^^^J^^J^ 
increasing  length  of  the  ^-«^^titut ions  during  ts  half  ccnury 
shows  how  the  range  of  the  j.opular  vote  has  ext(>nded  lor  these 
t^menL  now  co^ain  a  mass  of  or.ln.ary  ^-^^^^  ^^^^^ 
in  the  earlv  davs  would  have  been  h-ft  to  the  legi>  atun  s. 

In  the    hird'perioa,  which  begins  from  about  the  tune  of  the 

rivU   War    -i  slight  reaction  may   b,-  discerned,  not  agam>t 

^l^l-^niy,  which  is  stronger  ^^^J^'^^^ 

t,.nd<-ncv  to  strengthen  the  executive  and  judicial  departnunt^ 

.^  ?.t     u  lediative     The  governor  had  begun  to  receive  m 

romfivcd      In  manv  "'tate.-i  ini  juttr,t    i^f  <~ 

sXSi,  and  their  U-rms  of  office  lengthened.     Some  Constitu- 

.  Though  M.ss.;.hu..tt.  for«ot  till  189.  to  .bolish  the  property  pualificat.on 
for  her  Governorship. 
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tioiis  havr  .vni  triiusf.rn-tl  judiciiil  iippointnu'Jits  from  the  vote 
of  th."  |M'(»|>I<'  to  tlir  exrculive.  Hut  tlic  most  iu)tal)le  change  of 
all  has  Imm-ii  tlu-  iiarrowiiiK  <.f  the  .•ompetrncc  of  the  legislature, 
anil  th.'  fttttring  its  action  hy  <'oinplicatc(l  restrictions.  It 
luuy  sccni  that  to  take  powers  away  from  the  legislature  is  to 
givl-  them  to  the  p.i.ple.  and  th»Tefore  another  step  t»)war(ls 
pure  .lemocracv.  Hut  in  Anu-rica  this  is  not  s*».  hecaus*.  a 
l.ni.liiture  i>  apt  to  viel.l  to  any  iM.pular  clamour,  lumever 
tiiinM.-nt,  while  .lirect  legislation  hy  the  pe.)ph'  mvolves  th'lay. 
Surh  provisions  may  therefore  prov."  t.)  be  conservative  m  their 
results,  if  not  in  their  intention. 

This  process  of  tlcvelopment,  which  Hrst  exalttnl  an»l  then 
.Icpresscl  the  legislature,  which  ext»'iule<l  the  (linrt  interference 
«,f  the  |M-..ple,  whi.-h   changed   the  Constitution   itself  trom  a 
hhoit  int..  a  long,  a  simi)le  into  a  highly  complex  document,  luws 
of  course  n..t    vet   entled.      Forces  are  alrejidy  at  work  which 
luay  make  the  constitutions  of  forty  years  henn-  ditferent  trom 
thoM-  of  to  dav.     To  conjecture  the  nature  of  these  fi>rces  we 
must  exaiiuae  a  little  further  the  existing  constitutions  ot   the 
States   esp«-ciallv  the  later  among  them  ;  and  more  particularly 
that   niaa  kal.le  group  enacted   in   1SS«)  l.y   the  six  common- 
wealths which  were  admitted  to  the  rnion  in  IS,S!»  and  IS5H),  its 
well  lis  the  constitution  which  Oklahoma  gav»'  herself  in  UH)7. 
We  mu^t  also  di>tiiiguish  hetween  ditferent  types  ,)f  constitu- 
tion eorre.-,|M.nding  to  tin-  dilYereut  parts  of  the  I'liion  in  which 
the  States  that  have  framed  theni  are  situate. 

Three  types  Were  formerly  distiuguisliaMe,  the  ol«l  colonial 
t\pe,  l.e>t  Men  ill  New  Kuglaud  and  the  older  luidiUe  States, 
tl,.-  S..uth.-rn  or  Slave  .'^tate  type  (in  wliieh  the  inthience  of 
tin-  hr-t  (oii-titutioii  of  Nirgiuia  was  iioticeat>le),  and  the  new 
or  Wi-tern  t\|H-  At  present  ihese  di-,tin(tions  are  less  marketl. 
Ml  the  Southern  Staler  have  given  themselves  new  consti- 
tuti..n^  -mre  llir  war;  and  the  ditfeivn.-.-s  I.etween  these  and 
tt..-  new  eon-.titutK.n-.  ..t  the  Noiih-Wi-steiii  and  I'aeiti.-  States 
an-  not  salient.  Thir  i-.  I>ec;iu^i-  th.-  .•.•..n<.ini.'  and  s.uial  .•hang.-s 
pi.Mlui.-d  >'V  th.-  War  ..!'  Se.-e^.M..n  an.l  al>..lition  of  slavery 
t,i.,k--  to  pi«-'-e-  lii.-  u\<\  -..»  i.ii  >ondilions,  and  ina.le  tiiesc  Sinith- 
ern  Stat.-^  urtnally  n.w  .•..ininuniti.-s  lik*-  tho.se  of  the  West. 
'i'h.r.-  i-  -till  how.v.r  a  Mrong  .-..ntrast  between  tlu'  New  Kng- 
lund  .-,tat.  .  to  whi.-h  l..r  tl.i-.  purp..M-  we  may  ad.l  N.'W  .lersey, 
rtJi..^.-   pi.-^-nl    ...n-lituliun-.   ail   .lat.-   Ir..m   the   perunl   lietween 


riiAP.  xxxvm 


DFAKLorMKAT  OF  CONSTITrTIoNS        4.V. 


1780  an-l  IMi,  and  tlic  Soutlu-m  and  Wfstcm  States,  m-arly  all 
of  whosr  constitutions  arc  sult>c(Hicnt  to  that  year.  In  tlK-c 
older  States  the  power  of  the  j-xccutivc  is  Kcncrally  urcatcr.  The 
judKcs  arc  frcciucntly  nanie<l  l>y  the  Rovernor,  and  not  elc<te«l 
by  the  people.  The  electoral  districts  arc  not  always  c<iual. 
The  coastitutions  are  not  s(»  minute,  and  therefore  the  need  of 
recurriuK  to  the  people  to  chaiiKe  them  arises  less  frcriucntly. 

Taking  the  newer,  and  especially  the  Western  and  Southern 
Constitutions,  and  rcnieniheriiiK  that  each  is  tlie  work  i^f  an 
al)solutely  independent  Ixnly,   which    (subject   to  the   Fderal 
Constitution)  can  organize  its  Kove-nnient  and  shape  i;s  law 
in  any  way  it  plea-scs,  so  as  to  suit  its  jM-culiar  conditions  and 
reflect  the  character  of  its  population,  one  is  surprised  to  find 
how  similar  these   newer   instruments   are.     There   is  endless 
variety  in  th-tails,  hut  a  singular  ..Kreement  in  essentials.     The 
influences   at    work,    the   tendencies    which    the    con.stituti<ms 
framed  since    IStir)  reveal,   are  evidently  the    same    over  the 
whole  Union.     What  are  th<'  chi<'f  of  those  tendencies?     One 
is  for  the  eoiLstitutions  to  ^row  longer.     This  is  an  absolutely 
universal  rule.     Virginia,  for  instance,  put  her  first  constitu- 
tion, that  of  177(>,  into  four  closely  printed  tjuarto  papes.  that 
is    into  about  three  thousand  two  hundred  words.      In  IS-'iO, 
she  need(>d  seven  pages  ;  in  1K7(),  twenty-two  pages,  or  seventeen 
thousandw.,rds;  her  latest  has  (1<K)2)  thirty-five  thou.sand  words. 
Texa-s  has  doubh-d  the  length  of  her  constituti<.n  from  sixteen 
„uarto  pages  in  mr>  to  thirty-four  in  1S70.     Pennsylvania  w'as 
content  in  177«1    wth  a  document    of    eight    pages,  which  for 
th.)s.'  times  was  a  long  one;    she  now  re(,uires  twenty-three. 
The  constitution  of  Illinois  filled  ten  pages  m  ISIS  ;    in  lS/()  it 
ha.l  swollen  \o  1weuty-fiv<>.     Thes(>  are  fair  .-xamples,  but  th(> 
.-xtremes  are  marked  by  the  constitution  of    New  Hiunpshire 
of  177(i  which  was  of  about   six  hundred  words  (not  reckoning 
the  preamble),  and  the  constitutions  of  Missouri  of  iS<.)  and 
of  S<.uth  Dakota  of  1SS<»,  which  hav  each  more  than  twenty- 
six  thou.sand  wonls.      lOven  these  w.-re  surpassed  by  ( )klHhoma 
whose    constitution    of    1907    exceede<l    thirty-three    thousaml 
words,  and  bv  Louisiana,  whose  constitution  of  1898  has  forty- 
five  thou-'ind      The   new   constitutions   are   longer,  not    only 
because  new  t..pics  are  taken  up  and  dealt  with    but  because 
the  old  topics  are  handle.1  in  far  greater  detail.     >uch  mat- 
ters as  eilucation,  ordinary  private  law,  railroads,  State  and 


pi 


SI 


TIIK  STATK  (iOVKUNMKNTS 


I'AMT    II 


t 

I. 


■J   , 


i\ 


4M 

muni.ipul  in.lol.t.Hln.ss.  wort-  iM\wr  untou.hnl  <.r  liRhtly 
touclH-a  iu  thi«  ourli.T  instruments.  The  pn.visu.ns  n'Run  i»K 
tho  jiuli.iiirv  un*l  the  l.-Kislutun>.  p.irtinilurly  tluis.-  restru-  iiiK 
the  iK.wor  of  tlH<  hitt.T.  Imv.'  nn.wn  fur  more  mm.it..  of  Int.- 
veurs,  as  uhusis  ..f  powi-r  iKrunu'  niorr  fnM,urnt,  hiuI  tli.'  n- 
;,MH-t  for  U'gishitiv  uutlu.rity  less.  As  the  |m.w.ts  .,f  a  Mute 
u'lrislature  are  ,>nma  fnriv  unlinute.1.  thes.-  luHhes  ran  Im-  re- 
straine.1  onlv  l.y  enun.eratinn  the  matters  withdrawn  from 
their  a.mpet.-n.e.  an.l  the  list  jjrows  always  lunpler.  I  ho 
time  might  almost  s..em  t..  have  eome  f..r  prescnlung  that, 
like  Concress,  thev  slu)i.l.l  he  entitle.1  to  lenislate  on  eertuin 
enumerated  sul.jeets  only,  an.l  be  always  re<,uir(Hl  to  establish 
affirmatively  their  e..mpet.Mu-e  to  d.'al  with  any  given  t..pie. 

I  have  al'readv  refi«rn.l  to  the  pn.gress  which  th.'  n.-wer  eon-  • 
stituti.>ns  show'towanls  more  demoeratie  arranRC'inents.      Tho 
suffrage  is  now  in  almost   every  State  enjoy.>d  l.y  all  adult 
males  and  in  ten  hv  adult  femal<-s  als...     Citizenship  is  (puekly 
and  easilv  aeeonU>d  to  immigrants.     .\nd,  most  sigmfinini  of 
all   the  sviperior  judges,  who  were  formerly  named  l.y  the  gov- 
ernor, or  chosen  by  the  legislature,  and  who  h.>ld  ofhce  during 
gixMl  behaviour,  are  lu.w  in  most  States  elected  l.y  the  pi-oplo 
for  fixiHl  t-rms  of  vears.     I  do  not  ignore  the  strongly-markec 
democratic  character  of  even  the  first  set  of  constitutions,  fonnc. 
at  and  just  after  the  Revolution  :  but  that  character  manifested 
itself  chieflv  in  negative  provisions,  i.e.  in  f<.rbi.ldmg  exercises 
of  power  bv  the  executive,  i    securing  full  civil  e(iuality  and  tlio 
primordiar rights  of  the  citizen.     The  n»w  democratic  spirit  is 
positive  as  well  as  negative.     It  refers  everj-thing  to  the  direct 
arbitrament   of  tho  pe..ple.     It   calls  their  will  into  constant 
activity,  som(>times  bv  the  ( nactment  of  laws  on  various  subjects 
in  the  Constitution,  sometimes  by  prescribing  t(.  the  legislatun^ 
the  pun>oses  whi.'h  legislation  is  to  aim  at.     Even  the  tendency 
to  support  the  executive  against  th(>  legislature  is  eviderce  not 
so  much  of  respect  for  authority  as  of  the  confidence  of  the 
people  tliat  the  exe:  utive  will  be  the  servant  of  popular  opm- 
ion,  prepared  at  its  bidding  to  restrain  that  other  servant  - 
tho  Ipmshiture  —  who  is  less  trusted,  because  harder  to  hx  wth 
responsibility  for  misdoing.     On  the  whole,   therefore,   there 
can  be  no  doubt  that  the  democratic  spirit  is  now  more  ener- 
getic and  pervasiv(>  than  it  was  in  the  first  generation     It  is 
a  diiTerent  kind  of  spirit.     It  is  more  practical,  more  disposed 
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to  rxlcnd  the  splicri'  of  (i;«»v<Tium'Uttil  .iitcrfcnucc,  l<s.s  cori- 
tciit  to  nly  oil  KciKTiil  |>riiui|il<s.  One  disrovtrs  in  Die  wonl- 
iiiK  of  tlic  most  rrn-iit  const;' ut ions  ii  thrliiic  of  that  toncliinn 
fuitJi  in  tlif  rfliciuy  «>f  I'rotid  (Itcliinitions  of  uhstrutt  luiinan 
rinhts  wliicli  niiirkVd  the  .lisciplcs  of  .IrflVrs.ui.  liut  if  wr 
coniimrc  the  |)n's('nt  witli  the  scct»n<l  or  .huksoniaii  an<',  it  may 
he  said  that  there  has  l»een  in  progress  for  some  while  past 
a  certain  reaction,  not  against  democracy  l)Ut  towards  a  U-tier 
scheme  of  democracy,  a  reaction  as  yet  more  discernil.le  in 
feeliiiK  than  in  tannine  results,  fainter  than  the  levellinK  move- 
ment of  1H2()  "»(),  and  not  lik«'ly  t(»  restore  the  state  t)f  things 
thut  exist(Hl  l)ef<»re  that  m<tvement,  y<'t  nt)ticeal)le  us  show- 
iiiK  that  the  people  do  learn  hy  <'xi)erieiic( ,  and  are  not  indis- 
pow-il  to  reverse  their  action  and  net  clear  of  the  res^ilts  of 
past  mis.akes.  The  common  sayinR  that  on  the  road  W)  de- 
mocracy   there  are  wsliyin   nulla  retrorxum    is  not   imiversally 

tru<'  in  America. 

That  there  are  strong  conservativ(>  tendencies  in  the  United 
Stat<'s  is  a  doctrine  whoso  truth  will  he  illustrated  later  on. 
Meanwhile  it  is  worth  while  to  ask  how  far  the  history  of  State 
"onstitutions    confinns   the    current    notion    that    (h-mocracies 
arc  fond    of    chanRe.     The  answer  is  instructive,   because  it 
shows  liow   flimsy   are  the   Keneralizations  which   men   often 
indulge  in  when  discussing  fonus  of  government,  as  if  all  eom- 
munities  with   shnilar   forms  of  government    behaved   in   the 
same  way.     All  thi-  States  of  the  Tnion  an>  dem()craci(«s,  and 
democracies  of  n(>arly  the  s;une  tyi)e.     Yet  while  scnne  change 
their  constitutions  fre(|U«'ntly,  others  cliang<'  theirs  scarcely  at 
all.     I^'t  me  recall  the  reaihTs  mind  to  the  distinction  already 
drawii  »)etween  the  older  or  New  ICngland  type  and  the  iiewer 
tyi)e,  which  we  find   in   the  Soulliern  us  w(  11    as    the  Western 
States.     Ii    is   among   the   latter   that    changes   are    freciuent. 
IxHiisiana,  for  instance,  whose  State  life  I'egan  in   ISI'J,  has 
had  seven  complete  new  constitutions,  without  counting  the  so- 
called  Sec(>ssi(»n  Constitution  of  IStil.     Nirginia,  (ieorgia,  and 
South  Carolina  (l)(»th  original  States)  have  had  six  each.     Kan- 
sas, which  began  in  1855,  has  had  four.     Among  th(>  Northern 
States,  Ponnsvlvania  (an  original  State)  lias  had  four  ;  Illinois, 
dating   from  "18I8,  three  ;    New  York,  five  ;    Delaware,  four  ; 
whereas  Connecticut  and  Rh(Ml(>  Island  (i)oth  original  States) 
and  Maine  (dating  from  1820)  hav(>  had  only  one  each,  Vermont 
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and  New  Hampshire  throe  each.  Massachusetts  still  lives  under 
her  Constitution  of  1780,  which  has  indeed  been  amended  at 
various  dates,  yet  not  to  such  an  extent  as  to  efface  its  original 
features.  Of  the  causes  of  these  differences  I  will  now  touch 
on  two  only.  One  is  the  attachment  which  in  an  old  and  his- 
toric, a  civilized  and  well-educated  community,  binds  the  people 
to  their  accustomed  usages  and  forms  of  government.  It  is 
the  newer  States,  without  a  past  to  revere,  with  a  population 
undisciplined  or  fluctuating,  that  are  prone  to  change.  In 
well-settled  commonwealths  the  longer  a  constitution  has  stood 
untouched,  the  longer  it  is  likely  to  stand,  because  the  force 
of  habit  is  on  its  side,  because  an  i'ltelligent  people  learns  to 
value  the  stability  of  its  institutions,  and  to  love  that  which 
it  is  proud  of  having  long  ago  created. 

The  other  cause  is  the  difference  between  the  swiftness  with 
which  economic  and  social  changes  move  in  different  parts  of 
the  country.  They  are  the  most  constant  sources  of  political 
change,  and  find  their  natural  expression  in  alterations  of  the 
Constitution  Such  changes  have  been  lea-st  swift  and  least 
sudden  in  the  New  England  and  Middle  States,  though  in  some 
of  the  latter  the  growth  of  great  cities,  such  as  New  York  and 
Philadelphia,  ha.s  induced  them,  and  induced  therewith  a  ten- 
dency to  amend  the  constitutions  so  as  to  meet  new  conditions 
and  check  new  evils.  They  have  been  most  marked  in  regions 
where  population  and  wealth  have  grown  \vith  unexampled 
speed,  and  in  those  where  the  extinction  of  slavery  ha.s  changed 
the  industrial  basis  of  society.  Here  lies  the  explanation  of  the 
otherwise  singular  fact  that  several  of  the  original  States,  such 
as  Virginia  and  Georgia,  have  run  through  many  con.stitutions. 
These  whilom  Slave  States  have  not  only  changed  greatly  but 
changed  suddenly  :  society,  as  well  as  jiolitical  lif(>,  was  dislocated 
by  the  Civil  War,  and  has  had  to  make  more  than  one  effort  to 
set  itself  right. 

The  total  number  of  di.stinct  constitutions  adoi)ted  in  1776 
or  enacted  in  the  several  States  from  that  year  down  till  1909 
—  the  States  being  in  the  former  year  13  and  in  the  latter  4G 
in  number  —  is  127  ;  and  to  these  constitutions  a  vast  number  of 
amendments  have  been  at  different  times  adopted. ^    The  period 

'  OwiuR  to  the  a))8pncp  of  any  Konoral  official  rrrord.  it  is  hard  to  asorrtain 
the  cxapt  numbrr,  hut  in  the  ten  yoars  »)otwoon  lS<t4  and  l".l()4  it  would  appear 
that  381  were  voted  on,  of  which  217  were  adopted  and  104  rejected  (Dealey, 
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since  1860  shows  a  somewhat  greater  frecjuency  of  change  than 
the  eighty-four  years  preceding  ;  but  that  may  he  accounted  for 
by  the  effects  of  the  war  on  the  Southern  States.  The  average 
duration  of  a  constitution  has  been  estimated  at  thirty  years, 
and  there  are  now  seven  which  have  lasted  more  than  sixty 
years.  Both  whole  constitutions  and  particular  amendments  are 
frequently  rejected  by  the  people  when  submitted  to  them  at  the 
polls.  This  befel  six  draft  constitutions  and  more  than  twenty- 
eight  amendments  between  1877  and  1887. 

Putting  all  these  facts  together,  and  bearing  in  mind  to  how 
large  an  extent  the  constitutions  now,  whether  wisely  or  fool- 
ishly, embody  ordinary  private  and  administrative  law  and 
therefore  invite  amendment,  the  American  democracy  seems 
less  inclined  to  changefulness  anil  inconstancy  than  either 
abstract  considerations  or  tlie  descriptions  of  previous  writers, 
.such  as  Tocqueville,  would  have  l(>d  us  to  expect.  The  respect 
for  these  fundamental  instruments  would  no  tloubt  be  greater 
if  the  changes  in  them  were  even  fewer,  and  the  changes  would  be 
fewer  if  the  respect  were  greater  ;  but  I  see  little  reason  to  think 
that  the  evil  is  increasing. 

A  few  more  observations  on  what  the  Constitutions  disclose 
are  needed  to  complete  this  brief  sketch  of  the  most  instructive 
sources  for  the  history  of  popular  government  which  the  nine- 
teenth century  produced  —  documents  whose  clauses,  while 
they  attempt  to  solve  the  latest  problems  of  democratic  common- 
wealths, often  recall  the  earliest  efforts  of  our  English  fore- 
fathers to  restrain  th;>  excesses  of  mediu'val  tyranny. 

The  Constitutions  witness  to  a  singular  distrust  by  the  people 
of  its  own  agents  and  officers,  not  only  of  the  legislatures  but  also 
of  local  authorities,  as  well  rural  a.s  urban,  whose  powers  of 
borrowing  or  undertaking  public  works  are  strictly  limited. 
Even  the  judges  are  in  some  States  restrained  in  their  authority 
to  commit  for  contempt  of  court,  and  three  recent  constitutions 
contain  severe  provisions  against  al)use  of  his  veto  and  appoint- 
ing [Kjvver  l)y  the  governor,  and  against  bribery  offered  to  or  by 
him.' 

They  witness  also  to  a  jealousy  of  the  Federal  government. 

Our  SItili  ConstHulioriH,  p.  13).  lictwecn  1S02  iitid  1000  Californiu  adopted  47 
aniciidniciit.s,  (icoruia  and  Minnesota  II  each,  Florida,  Ort'non,  and  North 
Dakota   10  racli.  and  some  States  none  at  all. 

'  Constitutions  of  North  Dakota,  South  Dakota,  and    WyoniinK,  all  of   lh,S9. 
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By  most  constitutions  a  Fedoral  official  is  made  incapable,  not 
only  of  State  office,  but  of  being  a  member  of  a  State  leRislaturc 
These  prohibitions  ar(>  almost  tlie  only  references  to  the  ^atlonal 
government  to  l)e  found  in  the  State  constitutions,  which  so  far 
•i.  their  terms  go  might  belong  to  independent  communities. 
They  usually  talk  of  corporations  belonging  to  other  States  as 
"foreign  "  and  sometimes  try  to  impos>  special  burdens  on  them 
They  show  a  wholesome  anxiety  vo  protect  and  safeguar(l 
private  property  in  every  way.     The  people's  consciousness  of 
sovereignty  ha.s  not  us(>d  the  oi)portunity  which  the  enact- 
ment of  a  constitution  gives  to  override  private  rights  :    there 
is  rather  a  desire  to  secure  such  rights  from  any  encroach- 
ment by  the  legislature  :  witness  the  frequent  provisions  agamst 
the  taking  of  property  without  due  compensation,  and  against 
the  passing  of  private  or  personal  statutes  which  could  unfairly 
affect  individuals.     The  only  exceptions  to  this  rule  are  to  be 
found  in  the  case  of  anything  approaching  a  monopoly,  and  in  the 
case  of  wealthy  corporations.     But  the  "  monopolist    is  regarded 
a.s  the  enemy  of  the  ordinary  citizen,  whom  he  oppresses ;  and 
the  corporation  —  it  is  usually  corporations  that  are  monopo- 
lists —  is  deemed  not  a  private  person  at  all,  but  a  sort  of  irre- 
sponsible tyrant  whose  resources  enable  him  to  overreach  the 
law      Corporations  are  singl(>d  out  for  special  taxation  and  are 
evidently  the  objects  of    growing  suspicion  and  hostility,  for 
the  newer  constitutions  multiply  provisions  for  holchng  them  in 
check  and  keeping  t  hem  under  close  supervision.     Michigan  and 
Mis.sissippi  limit   tlieir  duration.     Oklahoma  denies  them  the 
rights  of  ordinary  citizens  before  the  Courts  ;  some  States  forbid 
trustees  to   invest   in   corporate   s(Turities.     Labour  laws   are 
enacted  to  apply  to  them  only.     A  remarka])le  instance  of  this 
<lread  of  monopolies  is  to  be  found  in  the  Constitution  of  Ilhnois 
of  1870,  with  its  provisions  anent  grain  elevators,  warehouses, 
an.l    railroads.'     The    newer    constitutions    of    other    Western 
States,  such  as  California  and  Texas,  are  not  less  instructive 
in  this  respc't.     Nor  is  it  surprising  that  efforts  should  be  made 
in  some  of  tlie  more  recent  instruments  to  strike  at  the  combi- 
nations called  "trusts." 

The  ."Xteiision  of  the  sphere  of  State  ii.lerfer.noe,  with  the 
corresponding  dei)arture  from  the  doctrine  of  /«/.s.st'Z  faire,  is  a 

1  '^,.,.  thr  fnuirkahlr  u'roup  ..f  (■;.*■«  Ix-i-'iiiniiiL'  with  Munn  v.  IlUnois  (com- 
monly .ull.'.J  the  (iraii«.T  Casrs)  i»  '.»!  U.  S.  R.-ports,  p.  113. 
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qiu<stion  so  largo  and  so  intorcsting  as  to  require  a  chapter  to 
itself  in  my  s-cond  volume.  Here  it  may  suffiee  to  remark, 
that  some  departments  of  governmental  action,  which  on  the 
continent  of  Kurope  have  long  been  handled  hy  the  Stat(<,  are 
in  America  still  left  to  private  enterprise.  For  instance,  the 
States  neither  own  nor  manage  railways,  or  telegraphs,  or 
mines,  or  forests,  and  they  sell  their  jMiMic  lands  instead  of 
working  them.  There  is,  nevertheless,  visil.le  in  recent  con- 
stitutions a  strong  tendency  to  extend  the  scope  of  public 
administrative  activity.  Most  of  the  newer  instruments  estab- 
lish not  only  railroad  commissions,  intended  to  control  the 
roads  in  the  interest  of  the  public,  but  also  bureaux  of  agrici:!- 
ture,  labour  offices,  mining  commissioners,  land  registration 
offices,  dairy  conunissioners,  insurance  conmiissioners,  and  agri- 
cultural or  mining  colleges.  And  a  reference  to  the  statutes 
passed  within  the  la>;t  f<'W  years  in  the  Western  States  will  show- 
that  more  is  being  done  in  this  direction  by  the  legislatures,  as 
exponents  of  popular  senti.nent,  than  could  be  gathered  from  the 
older  among  the  Western  constitutions. 

A  spirit  of  humanity  and  tenderness  for  sufTering,  v(Ty  charac- 
teristic of  the  American  people,  appears  in  the  directi(ms  which 
many  constitutions  contain  for  the  establishment  of  charita})le 
and  reformatory  institutions,  and  for  h'gi.lation  to  protect 
children. *  Som(>times  the  legislature  is  enjoined  to  provide 
that  the  prisons  are  made  comfortable  ;  or  directions  ar(>  given 
that  homes  or  farms  be  provide<l  as  asylums  for  the  aged  and 
unfortimate.-  On  the  r)ther  liand,  this  tenderness  is  qualified 
by  the  judicious  s(>verity  which  in  most  States  debars  persons 
convicted  of  crime  from  the  electoral  franchise.  Lotteries  are 
stringently  prohibited  by  some  of  the  rcc('nt  constitutions. 

In  the  older  Northern  constitutions,  and  in  nearly  all  the  more 
recent  constitutions  of  all  the  States,  amjile  |)rovision  is  made 
for  the  creation  and  maintenance  of  schools.  Fven  universities 
an>  the  object  of  pojjular  zeal,  though  a  z(^ai  not  alway;.  accord- 
ing to  knowledge.  Most  Western  constitutions  direct  their 
establishment  and  support  from  public  funds  or  land  grants.'' 

'So  Ki'r<tU''ky  (Const,  of  ISOl.  §  LM.'?)  !Uk1  N'orth  Dakota  (Const,  of  1S89, 
§  Jtlll)  prohibit  till'  lal)our  of  cliilclrcii  uniliT  twoivi-.  Wyoiiunn  IoiJikU  tin-  eiii- 
lilovriii'iit  of  trirls  or  women  in  mines. 

■^So  Mississippi  (Const.  .)f  IsOO.  §  u'flJ). 

^Mississippi  scc-ms  to  srck  tln'  political  clmation  of  tho  li'irislator  by  re- 
(luiring  him  to  swear  to  read  the  Constitution  or  have  it  read  to  him. 
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Some  of  llio  later  »H»nstitufw)n.s  (•(ti\tiiiii  siniiilicaiit  provisions 
intcnthvl     .»    propitialr    lulutur.     Tims    WyoiuiiiK,    Ciilifornia, 
Utah,  an.l  Idaho  .K'<-lan«  that  cinht  hours  shall  he  a  lawful  day's 
work  tin  all  Statv  and  municipal  works,  Wyoming  addiiiK  "in 
all  nunt's."     Many  prohil)i1  the  letting  out  of  convict  lal)our  ; 
and  several  prohibit  contracts  hy  which  cmplt)ycrs  may  attempt 
to   oseajio    froui    liahility    for   accidents   to   their    workiM>ople. 
Mississippi  abolishes  (\\i\)()),  so  far  jus  concerns  railroads,  the 
established   legal   doctrine   of   an   employer's   non-liability    for 
accidents  oaustnl  to  a  workman  by  the  fault  of  a  fellow-workman. 
Although  a  (Constitution  is  the  fundamentui  and  supreme*  law 
of  the  State,  one  must  not  conclude  that  its  provisions  ar(>  any 
better  observed  and  enforced  than  those  of  an  ordinary  statute. 
\\lien  an  offence  is  thought  worthy  of  being  specially  mentione<l 
in  a  constitution,  this  may  happ(>u  because  it  is  specially  fre- 
quent, and  because  men  fear  that  the  legislature  may  shrink 
from  applying  due  severity  to  n>pn>ss  it,  or  the  i)ublic  pro.s«'cut- 
ing  authorities  may  wink  at  it.'    ('ertain  it  is  that  in  many  in- 
stances the  penalties-    ''^eatened  by  constitutions  fail  to  attain 
their  object.     For  i.    t'  ice,  the  constitutions  of  most  of  the 
Southern  States  have  for  many  years  pa.st  declared  duellists, 
and  even  {X'rsons  who  abet  a  duel  by  carrying  a  challenge, 
incapable  of  office,  or  of  sitting  in  the  legislature.     This  may  have* 
cheeked  the  formal  duel  by  ehallt>nge,  which  is  now  rarely  heard 
of.  but  the  practice  of  private  warfare  do(\s  not  s(>em  to  have 
declined  in  Mississippi,  Texas,  or  .\rkaasa.s,  where  these  provi- 
sions exist.     Virginia  had  such  a  provision  in  her  constitution  of 
1830.      She   repeated   it   in  her  constitution  of   1S,')(),  adding, 
however,  that  the  disqualification  shouKl  not  attach  to  tho-se 
who  had  ofTt  nded  previously  — /.f.  in  ^  '  '  .tion  of  the  (consti- 
tution of  1830.'-    Shooting  at  sight,  not .  anon  in  some  parts, 

>  This  is  siiid  to  have  happoiipd  in  .some  States  as  respects  lotteries. 

-•The  Cleneral  Assi-mWy  may  provide  that  no  pjTson  shall  be  capable  of 
hoidinc  or  iK'ing  electee!  to  any  iM)st  of  profit,  trust,  or  emolument,  civil  or 
milit-iry.  le(fislativc,  executive,  or  judicial,  under  the  Kovernnient  of  this  com- 
monwealth who  shall  hereafter  fight  a  duel,  or  send  or  accept  a  challenRe  to 
fight  a  .luel,  the  probable  issue  of  which  may  lie  the  death  of  the  challenKer  or 
challenged,  or  who  shall  Ix-  second  to  either  party,  or  shall  in  any  manner  aid 
or  assist  in  .such  duel,  or  .shall  U^  knowingly  the  Iwarer  of  such  challenge  or 
acceptan'c  ;  but  no  person  shall  Ix-  so  dis<iuallHed  by  rea.son  of  his  having 
heretofore  fought  such  duel  or  .sent  or  accepted  such  challenge,  or  been  second 
in  such  duel,  or  iK'arer  of  .such  challenge  or  acceptance"  (Constitution  of 
IMO.  .\rt.  iii.  i  1-'.  repeated  in  Constitution  of  1S,W,  -Vrt.  iv.  §  17).  In  her 
Constitution  of   IhTO  Virginia,  not  content  with  suggesting  to  the  legislature 
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is   neither  morally  nor  Kocially  an  iniprovcmt-nt  on  ducIlinK, 
thoiiKh  apr)arfntly  cxfrnpt  from  ihcsc  constitutional  prnaltics. 

Si-w   York  lia.s  \Kin  so  rniifh  rxfrr-iscd  on  the  subject  of 
hrilif-ry  and  rornif)tion,  !i.s  to  declare  Cameiidrnents  of  1H74), 
not  fjnly  that  every  member  of  the  legislature  and  every  (»fficer 
shall  take  an  fjath  that  he  has  Kiven  nothing  as  a  consideration 
for  any  vote  received  for  him,  and  that  the  legislature  shall  pass 
laws  excluding  from  the  siifTraKe  all  persons  convicted  of  bribery 
or  of  any  infamous  crime,  but  also  that  the  Kivin^  or  off«-nnK  to  or 
receiving  by  an  officer  of  any  bribe  shall  be  a  felony.     These 
provisions  are    further  strenKthene<l    in    h«;r    Constitution    of 
1894.     The  recent  constitutions  of  North   Dakota,   Montana, 
anfl     Wyoming    fleclare    log-rollinK    t(j    be    bril>ery.       South 
Dakota    requires    her    le(?islators    and    officers    to    swear    that 
they  have  not  receivefl  and  will  not  rr-ceive  a  free  pa.sH  ov<t  a 
railroad  for  any  vote  or  influence  they  rnay  give,  while  Kentucky 
fleprives  of  office   dpno  fndo)   any  lej^islati  /e   public  officer  or 
judge   who   accepts  such   a  favour.     And   lobbying,   which   is 
ofH-nly  practise<l  in  every  building  where  a  legislature  meets,  is 
declared  by  California  to  be  a  felony,  and   by  Ceorgia  to  be  a 
crime. 

to  rlby,ualify  'I'l'Uint-.  .ii,l  thin  .lir-tlv  \,y  .\rt.  iii.  ?  .{.  Many  r„MHtitiitioi.n 
now  rl.-rlar-  di'llMt-,  .liv,ual.fi.'l  for  'Mr'-,  .iwl  oth-ri  .I'l.l  .i  .li*iiiiili(i.iition 
for  thf  franohi-'-.  N'-firlv  ^ill  .r-  So.ith.rn  .iml  W-it.rf,  Stat.-i.  K.i.tiirk.v 
(•f'on-t  of  1V»1  rwiuir.-t  all  offi'-'Ti.  rri'-rnl^'r^  of  th<'  < i-wm]  As,H.riil.lv.  iiii'l 
p«rv,r.H  h/-in«  vlr(,irr.-,l  fo  th.-  t.ar  to  tak.-  an  o;it[i  tlifif.  tli.y  liav  not  foimlit 
a  'hi>:i  3iii<:e  th>-  i.loprion  of  th.-  ronititiit.ion,  nor  awl'-'l  any  ii<r*.n  in  f.  r.fT.-n.liiiK. 
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The  tliffii-ultic's  and  defects  iiiluTent  in  <lie  method  of  logis- 
hitinn  by  a  Constitution  are  t)l)vious  entuiKli-  Iniisnmeli  jw 
tlie  people  eannot  be  expected  to  distinguish  carefully  between 
what  is  and  what  is  not  proiMT  for  a  fumlanientiil  instrument, 
there  arises  an  inconve  ueiit  as  well  jus  unscientific  mixture 
and  confusion  of  private  law  and  administrative  regulation 
with  tlie  frame  of  government  and  the  general  doctrines  of 
])ublic  law.  This  mixture,  and  the  practice  of  placing  in  the 
Constitution  directions  to  the  legislature  to  legislate  in  a  cer- 
tain sense,  or  for  certain  purposes,  embarnuss  a  legislature  in 
its  working  by  raising  at  every  turn  questions  of  its  com|M'- 
teiRH'  to  legislate,  and  of  the  agreement  between  its  acts  ami 
the  directions  contained  in  the  Constitution.  And  as  the  legis- 
lature is  seldom  either  careful  or  well-advised,  there  follows  in 
due  course  an  al)undant  croj)  of  questions  as  to  the  ccmstitu- 
tionality  of  statutes,  alleged  by  those  whom  tliey  affect  preju- 
dicially in  any  particular  instance  to  be  either  in  substance 
inconsistent  witli  the  Constitution,  or  such  jus  the  h-gislature 
w:is  expressly  forJjidden  by  it  to  pa>  ■.  Th(>se  inconveniences 
are  no  doubt  slighter  in  .Vim-rica  tiiaii  they  would  be  in  Europe, 
Itecause  the  lawyers  :uid  the  judges  have  had  so  much  expi'ri- 
ciice  in  dealing  with  (|uesti(>ns  of  const  it  utionjU  conHict  imd 
iiltm  rlns  legisliition  tiiat  they  now  handle  them  with  amjiz- 
ing  dexterity.  Still,  tliev  luc  serious,  and  such  lus  a  well-ordered 
goveriiment  ought  to  avoid.  The  luibit  of  j)utting  into  the 
Constitution  n\atters  proper  ♦"'t  an  ordinjiry  .stjitute  luus  the 
further  disadvjuitage  that  it  Heightens  the  difficulty  of  correct- 
ing Ji  mistake  or  supplying  an  omi.ssion.  The  |)rocess  of  amend- 
ing a  constitution  even  in  one  specific  point  is  a  slow  one,  to 
which  neither  the  legislature,  as  ihe  jjroposing  authority,  nor 
the  jjeople,  as  the  sanctioning  authority,  willingly  resort.     Hence 
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])lctni.sli('s  n-main  and  arc  tol.ratcd,  wliich  a  country  posscrtsiiiK, 
like  KiiKlaiiil,  a  sovcrcisn  IcKislaturc  would  correct  in  the  next 
session  of  Parliament  without  troul)lc  or  delay. 

It  is  soin<  times  diflicult  to  induce  I'c  peoph-  to  take  a  proper 
interest  in  the  amendment  of  the  Constitution.  In  those 
States  where  a  majority  of  all  the  (lualified  voters,  and  not 
HK-rely  of  those  voting,  is  refjuired  to  affirm  an  amendment,  it 
often 'hai)pens  that  tiie  retiuisite  tnajority  cannot  be  ohtamed 
owiuK  to  the  small  number  who  vote.'  This  has  its  Rood  si.li', 
for  it  is  a  check  (iii  ha.sty  or  fre(iuent  change.  Hut  it  adds  greatly 
to  the  difficultv  of  workiiiK  a  rif!;id  or  supreme  ('(mstitution, 
that  you  may  find  an  admitted,  even  if  not  very  grave  evil,  to  b.- 
practicallv  irremovable,  becaus.-  the  mass  of  the  peoph'  eannot 
be  induced  to  care  enougli  about  the  matter  to  conie  to  the  polls, 
and  there  deliver  their  judgment  upon  it. 

These  defects  are  so  obvious  that  we  may  expect  to  hnd  cor- 
rcsfMUKlinglv  strong  grouiuls  for  the  maintenance,  an<l  in<h'ed 
the  steadv  J'.xteiision,  of  the  plan  of  legislating  by  and  through 
a  Constitution.  What  are  these  grounds?  Why  does  Ameri- 
can practice  tend  more  and  mon-  to  remove  legislation  from 
the  legislature  and  entrust  it  to  the  peoi)U'? 

One  coul.l  iiuite  well  imagine  the  several  State  governments 
working    without    fundamental    instruments   to   control  them 
In  a   Federal   government    which   rests  on,   or  at   least   which 
began  from,  a  compact  between  a  numlnT  of  originally  sepa- 
rate communities,  the  advantages  of  having  the  relations  of 
these  communiti.s  to  one  another  an<l  to  the  <-entral  authority 
defiiuMl  bv  an  instrument  i)laced  beyond  the  reach  of  theordi- 
narv  legislature,  and  not  susceptible  of  easy  chang.-,  an-  clear 
ami  strong.     Such  an  in.-trument  secures  for  the  rights  of  each 
member  a  guarantee  placed   above  tlu-  impulses  of  a  chance 
majoritv.     The  case  is  (luite  diiferent  when  we  c<.me  to  a  single 
homogeneous  coinmunitv.     Ka<-h  .American  State  might  n..w,  il 
it  so  ph-as<.d.  conduct  its  <.wn  business,  an.l  govern  its  citi/ens 
as  a  commonwealth    'at  .■ommon  law."  with  a  sovereign  legis- 
lature  wh..sc  statute-  formed  the  high.-M  expression  of  po|)iihir 
will       Nor  need  it  -lo  so  upon  the  cabinet  system  of  the  Hntish 
,t,!(:'ii<-       It  liii'dit  retain  the  sejjaration  from  the  h-gislature  ol 
th.-   executive   g.,vernor,  ele.ted   by    lh.-   peoiih-.  and   exercising 
his  veto  on  their  b.-half.  and  yet  di<|).nse  altogether  With  a  rigid 

iThi.  lui|,|>.  t,-.l  luur.-  ihnu  on.-  ..f  luf  y.  :.r«  in  K-ntu-ky  an.l  I  ).li.w,ir.-. 
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fuiidamoHtul  constitution.  lu'iiiK  ••oiitcnt  to  vest  in  its  rcprc- 
MMjtatiws  and  novt-rnor  tlu'  plrnitud.'  of  its  own  i)(»\\cis. 
Thi^  lioWi'V.T,  IH)  AnuTiciin  Stntr  .Iocs,  or  hits  ever  <ioiic, 
or  w  likdv  to  <lo.  And  the  (lurstion  why  it  docs  not 
sufJKcsts   :iiM)int    of    intcr.«st    f».r    Kiiro|M«ans  as    well    as    for 

AnuTicans.  ...  *  *• 

In  the  republics  of  the  ancient  world,  where  representative 
as^eniMics   were   unknown,  legislative   i)ower   rested   with   the 
citizens   mcetinp  in  wliat  we  slunild  now  call  priimiry  ass(>in- 
l.lies  such  as  the  K.-clcsia  of  Syracuse  or  the  Coniitia  of  Home. 
Tlio  same  plan  prevailc.l  in  the  early  TiUitonic  tril.es,  where  the 
lusseinblv  of  the  freemen  exiTcised  all  such  pow»>rs  a.s  did  notbe- 
lonp  to  the  kinp.     The  laws  of  the  kiii^s  of  the  Angles  and  Saxons, 
the  capitularies  of  CMiarlemapm>,  were  promulgated  in  assemblies 
of  the  nation,  and  mavbe  said,  though cmanatinK  from  tlie  prince, 
to  have  been  enacteij  by  the  people.     Durinji  the  Middle  Ages, 
the  ancient  tuisemblies  died  out,  and  the  right  of  i-aking  laws 
piussed  either  to  the  sovereign  or  to  a  body  of  magnates  and 
representatives  surrounding  the  sovenngn,  such  jus  the  English 
Parliament,  the  older  scht>me  surviving  only  in  such  primitive 
communities  lus  som(>  of  the  Swiss  cantons.     The  first  reappear- 
ance in  modern  Europe  of  the  method  (.f  direct  legislation  by 
the  people  is.  so  far  :u<  I  know,  the  provision  of  the  French 
Constitution  framed  bv  the  National  Convention  in  1793.  which 
directs  that  anv  law  proposed  by  the  legislative  body  shall  be 
published  and  sent  to  all  the  communes  of  the  Republic,  whose 
primary  assemblies  shall  be  convoked  to  vote  upon  it,  in  case 
objections  to  it  have  been  raised  by  one-tenth  of  these  primary 
assemblies  in  a  majority  of  the  department.s.     In  recent  times 
the  plan  has  become  familiar  by  its  introduction,  not  only  into 
most  of  the  cantons  of  Switzerlan.l.  but  into  tli(>  Swiss  Ft>deral 
Republic,  which  constantly  applies  it,  umkr  the  name  of  Refer- 
endum, by  submitting  to  the  vote  of  the  people  for  approval  or 
rejection  "laws  passed  by  the  Federal  legislature.' 

■  Th.-  Swiss  F.-.l.ral  (•.,i.>titution  provid-  tliat  a.i.v  F.-.l.ral  h  .  un.i  Fr.l.ril 
n.s-,lution  of  «.n..rul  .,.pli.ut..,M  a,.l  not  of  an  uru-nt  .•l.ara-t.r,  n.ust  on  th.- 

,], ,..,)  ,j  ,.i„V,t  ,..j,,:t..,.<  ,,r  ,,f  :!(».(HKI  vi>t.r>  1).-  siil-niitto.1  to  l^opular  vote  lor 

ac'eptan.-e  Jr"  nj.-.t.on.  Tlu^  vot-  i.  fr-qu-ntly  '■'  tl"-'"''''"\'\.  •"'■"•  7;^^^ 
F.mAi  C-on.titution.  Art.  V*  :  un-1  th.  r^tnarks  of  Kx-!'r-.M.lcnt  Nunm  Dro^ 
in  hL-  I„.^trwti.,n  r;n'iw.  5  17.'.  In  nin-  .antons  th.^  sul.nn«.sion  of  laws  to 
^,pular  vot-  wa.  .n  l',...r  .otnpuUory  an-i  in  -i^ht  /,..«//.,/-  ,  A  n-f-r.-mium 
.xist.  in  .v..rv  'anton  -x.  -  pt  FnlK,ur>^.  Valais  an.l  th.  four  whi.h  r.tu.n  a  L..n- 
d..sgem.-ind<-.     .StH-  S.   D.ploii?..,  Lt   /{tferenUum  wi  .«>a««ie,   BrUB».-i».   IWi.     lu 


fllAI*.    XXXIX 


DIKKCT   M;<:ISI.ATI(>N    by  TIIK   PKOPLK      Hi7 


III  Britiiin  tin-  iiifluciic-i-  o 


f  till'  siuiic  i(lc:i  may  !«'  discovered 
One  is  the  [miposa'  fre 


ill  two  pliciioriMiia  of  leccnf   years.     Hue 

(jueiitly  iiuuie  1o  refer  tr)  the  direct  v<»te  of  the  iiihal>itaiits  of 
a  town  or  other  local  area  the  enactment  of  some  ordiiiunee 
alTectitiK  that  district  :  as,  for  instance,  one  determiniiiK  whether 
a  rate  shall  l»e  levied  for  a  free  library,  or  whether  licences  shall 
!)(■  (;r:inte«l  f<»r  tlie  >ale,  within  the  district,  of  intoxicatiiiK 
lifiuors.  This  method  of  tlecidinn  an  issui-,  commonly  known 
as  I»eal  <)|)tion,  is  a  s|»ecies  of  referendum.  It  ditTers  from 
the  Swiss  form,  not  niereiy  in  LeiiiK  locally  restricted,  l)Ut  rather 
in  the  fact  that  it  is  put  to  the  people,  not  for  the  sake  ».f  confirm- 
iiiK  an  Act  of  the  leni^jatiire,  hut  of  <le<MdinK  whether  a  certain 
general  Act  shall  or  >liall  not  l-e  o|)erative  in  a  ^iveii  area.  Hut 
the  princii)le  is  the  same;  it  is  a  transference  of  h'^isiative 
authority  from  a  representative  l.ody,  whetiier  the  parliament 
of  the  nation  or  the  i)ari>h  vestry  or  municipal  council  of  the 
town  ^a.-  the  case  may  t>«),  to  the  voters  at  the  polls. 

Till-  other  Kn^lish  iihi-lration  may  seem  far  fetched,  but  on 
examination  will  l.e  seen  to  involve  the  same  idea.     It  isnowhe- 
RinninK  toKe  maintained  as  a  const  it  u1  ional  floctrine,  thai  when 
any  large  mea.-ure  of  c}ianti<'  is  carrie<l  tiirough  the  House  of 
Commons,  the  Hou^e  of  Lords  has  a  right  to  reject  it  for  the 
purpose  of  comjMliin^  a  disM.lution  of  I'arliament,  thai  is,  an 
apixal  to  the  voters.     The  doctrine  is  as  warmly  denied  as  it  is 
as.serted:    hut  th<-  material  f)oint  is  that  many  e<lueated  men 
contend  that  the  House  of  Commons  is  not  morally,  though  of 
course  it  is  legally,  entitled  to  pass  a  hill  serioudy  changing  the 
Constitution,   which   was  not  suhmittcd  to  the  electors  at  th(r 
preceding   gemral   election.     A    general   election,    although    m 
form  a  choice  of  particular  per-oiis  :t-  meml)ers,  hits  now  prac- 
tically hecome  an  expre>sir,M  of  [)opular  opinion  on  the  two  or 
thre<"  lea<ling  mea.«ures  then  f)ropoundr-d  and  discussed  hy  the; 
party  |eader<.  a.-  well  as  a  vote  of  confidence  or  no  confidence  in 
the  Ministry  of  the  day.     It  i>  in  suhstaiice  a  vote  upon  those 
measures:  "although,   of  cour-e.   a   vote  only  on   their  general 
principles,  and  n(it.  likr-  the  Swi-s  Referendum,  ui)on  the  statute; 
which  the  legislature  has  pa.--ed.     i:vrn  therefore  in  a  country 
which  clings  lo  and  founds  it-.-  If  uijoii  tiic  a!--<t!ut»'  supremacy  of 

IkQI  th"  FMl'-ral  r'on.^fitiiti'.n  wh-  >im<iA<<\  l.v  iritn,.lii<iiiK  th.'  |,roviMi.,ri  riillni 
thp  Initiativ.-.  -.vhirh  <naU's  .V>,'J<XJ  voKrh  f,  .l.in.m'l  ih.:  «ul.ri,ih«i.,ii  of  .i  pr<.|«,«l- 
tiou  to  popiilar  voto. 
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its  n.,m-s....tativr  v\mmhvr,  tlu<  .u.ti.m  of  a  dinM-t  apiMMil  t..  (lu- 

'  h  ,  r,nt.Ml  sLtrs.  whirl.  1  ..v.l  har.llv  say  Ik.s  m  lln.  .natt.T 

,,,.     nowis.  affrrt...!   I.y    Kru.uT  or  Svit/,..rlau.l  or     M.Klan.  . 
;     ,    .l.«vrlop,..l  on  its  own  liiu-s.  tlu>  .•o.wrpt.on  tha   th.«  pc-opl<« 
.-    i1i..n's  at  larpO  an-  an.l  ou«l.t  of  ri.l.t  I0  l.r  tin-  supn-u.. 
islators  lM>gan  l.v  l>opul=ir  aHion  in  tl..-  lorn,  ot  t  ..•  ....artn.r  .1 
r  w  .Lon^^  a -('...stitntio...     Inst.a.l  of.  lik.  th.  Sw,..s  sn  .- 
i      .K  mlinarv  laws  to  tht-  vot.-rs  aft.-r  th. y  Lav  piussr.    tl... 
S     n."     -  Anu-ri.-ans  tak.  snl>io..ts  wl.i.l.  lu  o..,  to  ...lumry 
I  >B  station  out  of  tho  .atr.ory  .)f  statntrs.  pla<-..  t hrn.  n.    h.  (    m- 
stitntio,u  a.ui  thon  handle  then.  :us  parts  ..    th.s  f,n..la,n..nta 
nst        Mit.     Tlu«v  are  not  c-allr.l  laws  ;  l.nt  laws  they  un-   <.  all 
^  ^         :m  I   purp,>ses.  clilTeri...  fron.   statut,<s   only   m   IxMn^ 
!„.  . to  I  bv  an  authority  which  is  not  a  constant  l.ut  an  .K-.-a- 
slonal  iHxly.  ealUM  into  aetio.^  o..ly  when  a  Convention  or  a 
loci^ature  lavs  propositions  before  it.  .       ,  ,,  .         . 

'  I     V  alrea.lv  explai.unl  the  histori,-al  ori^.n  of  tins  system, 
lu>w  it  sprang  from  the  faet  that  ihe  ('onst.t..t,o..s  o    the  e,.lo- 
i  >    lavins  lM>en  given  to  th.MU  by  an  externa  authority  super.o 
o  the  colonial  legislature,  the  jn^ople  of  each  Statv.  seeing  that 
un  couKl  no  longer  obtain  changes  in  their  Constitution  fron. 
B  i  a  n    ussunuHl  to  then.sc-lves  the  right  an.l  <luty  of  renunlel  nig 
u  ting  the  cli  rtive  citizen.lom  ..f  the  Stat.>  into  the  p  ace 
of" the  British  (>own  :i.s  s..vereign.     Th.<  bus,m>ss  ..f  creating 
or  renuMlelling  an  in.lepen.lent  c.m.nionwealth  wi.s  to  ^  '<•";/ ^J""^- 
ing  too  great  a  matter  to  be  l.-ft  to  the  ..nlinary  organs  ..f  Mate 
life      This  filing,  which  ha.l  U-gun  t..  gr.,w  fmn.  1 . .«)  onwanls, 
;;;.:  nmch  strengthen.>.l  by  the  manner  in  which  the  I'-  -al     on- 
.titution  was  enact.Ml  in  17SS  by  State  conventums.     It  seen  ul 
t    Irn-e  thus  re,-(MV.Hl  a  sp<><-ially  soh.i.n  ratihcatum  ;   an.   even 
he   F.xl.Tal  Legislature,   which   h..nc.-forth  was  the   .-entre  ..f 
national  p.)liti.-s,  was  place.l  far  beneath  the  ,b.-uiii.>nt  which 
cxpresse.1  the  will  of  the  peoi^le  as  a  whole. 

.Much  in„K.nanre    ha.   n.m-  t-.  \>o  attache.!  i.i  Endand  to  oas.ial    parlm- 

;;r;T..s.r:::t.»r- "».,™  f..'.™.  .,....„„ .  ,h.  ■■..,- 

duui  as  a  iii.th.yl  Uj  1^  appli«--i  to  <<rtain  <.las.s.'S  of  Acts. 
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Ah  tin-  n-|MiMir  w.iit  on  working  out  holli  in  llxory  iiixl  n 
pnictif*-  fliosr   ronci/ion^  of  .Icinorrary   iin.l    |  .>|.iil!ir  sov.-r- 
ciKiity  whicli  liii.l    l."n  only  vanu.ly  iippn-h.-iul-d  wli.n  .•min- 
.•iat<-(l  ut,  tlK'  |{.-voliition,  tli.-  faith  of  tlic  av-.-ra^r  iikui  in  himself 
l«-cain«-  strorwr.   l.i^   lov  of  ..inality   urcat.r,    his  .Irsirr.   lu.t 
onlv  to  rulf    hut  to  ruh'  <lin  ctly  in  lii-  own  j)io|.(r  |..tsoii.  morr 
••on^tant.  Th.sc  s.-ntini.i.t.  vsouM  have  toLI  .-till  further  upon 
Stat.-  Kovrrnmi'iits  ha<l  th.ynot  fr.un<l  larjiis.opc  in  local  liov- 
.•rnin.iit        How.v.r,  .v.n  i,i  State  alTairs  th.y   nia.lr  it  (in  the 
noith.-rn  States;  an  article  of  faith  that  no  Constitution  n.ul.l 
|«.  etiafted  save   I.V  the   .liiect    Vote   of    the  <iti/.ens;    ail'l    t  hey 
i,„.li„e.|  the  eiti/ens  to  sei/..-  Mi.h  ehaiiee^  as  oecurre.l  ol    mak- 
ing laws  for  theiiiMlv.s  in  their  own  way.     (  on.urrently  with 
th7-  urowlh  of  the^e  len.leiieies  there  ha-l  heen  a  .leeline  in  the 
riuaiitv  <,f   the  State  le^i-latures,  an. I   of   the    lenislution    which 
thev  turneil  out.      Tl.ev  were  HKanle-l  with  le^s   respe.-t  ;    they 
inspire.1   le-s   confi<len.e.       Hence   vhe   people   l.a.i   the  further 
excuse  for  Mi|Hrse.lii.K  the  iejri-iature,  that  they  inmht   niuson- 
ahly  fear  it  uoul'l  n.  «lecl,  or  -poii  the-  work  they  .lesird  to  .s.e 

Ir.steaa  of  heint  -tirnulat.-d  l.y  thi.  .intru.^t  to  n.en.l  ilieir 
wa%-s  an.l  recover  their  former  F,ow-.r-,  the  State  L.^islatures 
felf  in  with  tt.e  terwlenrv.  aii'l  promote.1  their  own  su|.er.srs- 
^ion       The  chief  inter-t  of  th.  ir  i:,eml,.  r-,  a.-  will  he  explaine. 

later,  i-  in  the  p:i.-in^  .;t  -F'<  •  i"'  •"•  I"'-'  ■^'••'-  ""'  "''  >^' ■''■''''' 
puhlic  lesri«larion.  They  are  extremely  timi.l,  ea-ily  sway.l  h.v 
.,„v  active  -e.-tirm  of  opini'.ii.  .■uel  afnti.j  to  -tir  wfiei,  place.I 
U.i.veenth.op|K,-ir.fir.-  of  two  -uch  -ectio.,-.  M-  !oi  in-tanc.-. 
l.,.tH>-..n  th-  IVohii.itioni-f-  .•in. I  the  r.<,u'.r-eli.r-.  Hence  Uiey 
Wel,-oriie.[T!,e.lire.t   i„ter  Ve.,t  ioi,  oM  he  ,  .-.  ,|,le  ;i.-   rcjic  v,nK  t  hem 

of  emharra-.int:  r.rohlc.s.  Thev  U-ai,  to  rd.  r  to  the  .lec-ioi. 
of  a  [K.piil.ur  vote  rn;.tter-  <  I'-ariy  vi!),H,  their  own  pro|HT 
conirM-r.Ti'e.  -uch  a-  the  que-tion  of  h^iuof  tri-ffic,  or  the  crea- 
tion of  a  -v-tem  of  trratuitou-  "h'xA-.  'i  hi-  happend  as 
far  ha.-k  a.-"  IS-V)  ^i<).       iV-er.tlv  they    U«an    to    wash    their 

han.i-  hy  the  -alf.e  -levice  of  ttie  trouhJe-ome  ari'l  J.-aioU.-y- 
r.roVok-in2  nuestion   where  the  capital  of    the   State,  ,,r  it-    |ea.|- 

,r,iii.i  [k-  ■■  located.     '       Fn   New   "ifr.rk, 


ine  public  in-titutioris, 

'■  Tni-  i.j  w,*-  'he  iif-rii-T-il 
that  fhi,..ijh  I  '.■■■r'-  .■•ri:ii'irif, 
jKaIi   !<•■,    I  .'ii.ii'-nv-     it   '».,-r 


■  r,.'»ieifi»,riJ       U' Khiricf'.n    (.r'.vl'l'< 


.r.N  -h. 


M'iif 


t     i,<    stilt- 

'  I.  ir.i"     it 
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the  U'Rislaturo  havinj?  Imh'U  long  distractt'd  and  iMTplcx.'d  by 
tho  ciucstion  wln'thcr  articles  mad.'  l>y  convifts  in  tlu"  Statt' 
prisons  should  l)0  allowed  to  Im-  sold,  and  so  to  coiuiM'tc  with 
articles  mad*'  by  [irivate  nmnutacturers,  recently  resolvei  to 
invito  tho  opinion  of  the  multitude,  and  accordingly  pii.sso(  an 
Act  under  which  the  (luestion  was  voted  on  ovir  the  whole 
State  They  could  not  (except  of  course  by  proposing  a  con- 
stitutional amendment)  enable  the  jM-oplo  to  IcRislate  on  the 
i)oint  •  for  it  has  Ikhmi  often  held  by  American  coun«  that  tlie 
l..gislature,  having  received  a  ch-logated  i)ower  of  law-inakmg. 
cannot  delegate  that  power  to  any  other  p<'rson  or  iKxly.  Hut 
thoy  could  ask  tho  jM-oplo  to  advise  them  how  they  shouhl  legis- 
late ;  and  having  obtained  its  view  in  this  manner,  could  pass 
a  statute  in  conformity  with  its  wishes. 

The  methods  by  which  legislative  power  is  directly  vested  in 
tho  American  voters  are  four.  Tho  first  is  tho  enactment  or 
amendment  by  them  of  a  (  onstitution.  Hero  tho  likeness  to 
the  Swiss  Referendum  is  close,  lx«causo  tho  particular  provision 
to  1m'  enacted  is  first  drafted  and  passed  by  the  Convention  or 
l«>gislaturo  (as  the  case  may  Im-)  and  then  submitted  to  the  people. 
How  wide  tho  scoiw  of  this  method  is  vvill  be  realized  by  one 
who  has  ft)llowed  the  account  already  given  of  the  number 
and  variety  of  the  topics  tleult  with  by  State  Constitutions. 

•  \rror(linK  to  th.>  i.mxini  Dihyul"  ;w^«<«.s  non  d,l,vntur.  a  muxini  which 
woul'.J  not  apply  iti  Ki.Klu...l.  Lo-'iiuse  th.-rf  Purliuni.-nt  hu.s  un  oiiKiiuil  and  not 
a  <lclt'K:itt'<l  authority.  ..   ..       i  i       :    .1. .» 

Iiidu.-  Cool.'y  sav.s  :  •Oi.f  of  the  H.-ttl.'(l  muxin.s  of  coiistltutionu  aw  is  tl  .it 
th..  pow.T  .•..uf"..rr.-.l  .H«)i.  th.-  I.-Kishiturc  to  inak.-  laws  .•aii.iot  U-  .LlrKat.-.!  l.y 
that  a.-partn..-nt  to  any  oth.-r  Inxly  or  authority.  Wh..r..  thr  sov..r,..Kn  ,K.w,.r 
of  the  Stutr  hu.s  loratr.l  th..  authority,  th.r.'  it  nu.st  rm.uu.  ;  an.l  ..v  th.-  ron- 
.tituti,.nul  auth..rity  alon-  th.-  hiws  nu.st  U-  n.a.l.-  unt.l  th.-  <".":'.'*"'";"  '.-^ 
is  .•hauK.'d.  Th.'  power  to  whos.-  ju.lKnunt,  w.s<ion.,  and  patriotism,  Ins  IukU 
pHToKutiv..  ha8  iM.M,  ..ntrusfd  .annot  r.-li..v..  its..|f  ..f  th..  r..s,«.ns.l..  ity  .V 
..hoosiuK  <.th,r  a«.u.i..s  upon  whi.-h  tuo  ,mw.T  shall  '"■  ''-v'-lv';'  *' ""^ ''^ 
Limit  p  Hi).  \\i'  .luot.'s  from  Lock.-  (Cird  (,„v,rHim„l.  i  14-)  tl  r.  mark 
that  "'Th.-  li-Kislatun-  n.ith.T  must  nor  ..aii  tran.sf.T  th.'  power  of  niiikniK  laws  t.. 
unylKjdy  else,  or  pla.'.'  it  anywh.T.'  l.ut  wh.'n-  th.'  p.'oph'  hav.'."  This  is  .)!..'  of 
Lock.-'s  ••iH.un.ls  s.'t  to  th..  l.'Kislativ.'  powr  of  .'v.ry  .•omnj<.nw.'alth  in  ..very 
form  of  Kov..rnm..nt":  Imt  it  has  not  pr...'luded  th.-  British  Parhani.'.jt  frcjm 
delegatn.K  law,  an.i  in  many  eases  ti.ily  iegi.slative,  pnu.-M  to  r,nTiu-<mT 
p..r8ons  or  authoriti.'s,  sueh  as  th.-  (  rown  in  Coun.il.  or  th.-  (  ouneil  of  .ludK.>s. 

There  has  Ix'cn  nuieh  diffen-n.'.-  ..f  .>pinioii  amoiiB  Am.riean  eourts  as  to  tli. 
extent  to  whieh  a  l.'uislature  may  r.-fer  th.'  operation  ..f  a  (."'neral  law  to  popu- 
lar vot..  in  a  locality,  l.ut  "the  clear  w.'iKht  of  authority  is  m  support  of  l.Kis- 
latioii  of  th.'  i.atur..  commonly  known  as  local  option  laws.  —  (  ooley,  ut  nupra, 
p.  l.VJ  ;    anil  see  the  cases  coUect.'d  in  his  notes. 
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It    is    not    unt'<>iiin«)n 


for    pr<)i)<)suls    sul)mittr»l    hy    tli 


IcKiHlaturr  in  the  form  of  t«)n«titutionttl  unicndnuiits  to  Im- 
rrjcctiMl  l)y  the  iM'oplc,  Thus  in  Imliuna.  NrWriiska.  (twice 
11)  Ohio,  und  Oi  Ron,  the  l.'Kisluturf  sulmiittrd  unicmlnunts 
.  trndinn  tlic  suffruRc  1«»  woimii,  and  th«'  ix'oph"  in  all  f(»ur 
States  nfuscii  tiic  ('xtcnsion.  So  West  Virginia  »)y  h(>r  consti- 
tution of  IH72,  and  South  Dakota  l.y  hers  of  I HH«>,  submitted 
proiMJsals  for  proportional  representation,  which  failed  of  ac- 
ceptance'.' 

The  si'cond  method  is  the  suhmission  to  jjopular  vote,  pursu- 
ant to  the  provisi(ms  of  the  Constitution,  of  a  proiwsal  or  pro- 
tM)sals   therein   specified.     If   su<'h   a   pn)|>osal    has  Un-n   first 
passed  by  the  leRislature,  w««  have  here  also  a  ca.H<«  reswinhlinK 
the  Swiss  Heferemhim.     If.  however,  the  legislature  have  not 
given  their  decision  on  the  pro|)osd,  hut  the  iM)pular  vote  at 
th(>  polls  takes  place  in  olx-dienc.        u  direction  in  that  »)ehalf 
(•(mtained  in  the  Constitution,  this  i    not  strictly  a  Kt^ferendum, 
but  a  case  of  legislation  by  the  people  alone,  is  if  the  voters  of 
the  State  w(Te  all  gathered  in  one  a.ssembly.     Examples  ot 
this  method,  in  both  its  forms,  abound  in  the  more  recent 
Const  it  utirms.     So  far  back  as  1K4H  we  find  Wisconsin  refer- 
ring it  to  the  voters  to  decide  whether  or  no  banks  shall  be 
chartered.-     Minnesota  declares  that  a  certain  class  of  railway 
laws  shall  not  take  effect  unless  submitt(>d  to  and  ratifie(i  by  a 
majority  of  the  ehn-tors.     And  sh(>  provides,  by  a  later  amend- 
ment to  her  ('(mstitution,  that  "the  moneys  belonging  to  the 
internal  improv(>nu'nt  land  fund  shall  never  be  appropriated 
for  any  purpose  till  the  enuctnuMit  for  that  puriM)se  shall  nave 
been  approved  by  a  majority  of  the  electors  of  the  State,  voting 
at   th(>  annual  general  eh>ction  f«)ll()wing  the  passage  of  the 
Act."  •■'     In  this  last  instance  the  referendum  g(M's  the  length  of 
constituting  the  voters  the  ultimate  financial  authority  for  th(« 
State,  withdrawing  from  the  legislature  what  might  seem  the 
old(>st  und  most  essential  of  its  functions.     So  in  not  a  few  States 
no  debts  beyond  a  certain  specified  amount  may  be  contracted 

■  An.emlmei.ts  to  tho  Cdiistitution  aro  now  fn<iu<-nUy  made-  l)y  the  Initiative 
in  States  whifh  hav.- ;t*lortr-l  th;it  iis-^tifiitiou.  ,.•„,„„„       i,;» 

«  Con.stitution  of  1H4H.  .\rt.  xi.  5  .'i.  -  This  provision  ^,t..o<l  till  190..,  when  it 
was  repeale.!  by  an  an.en.lincnt  whi.h  Kav  thr  lo^islature  pow.T  to  r>KUlate 
by  Reneral  hiw.s  the  ereation  and  rules  of  banks.  Sec  also  the  Constitutions 
of  Iowa,  MichJKan,  Illinois,  Kansas,  Ohio,  an<l  Mi.ssoun. 

»  Amendments  of  1871  and  1674  to  the  Constitution  of  lb37. 
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except  inTursuance  of  a  vote  of  the  people  :  ami  in  others  the 
rate  of  t^ation  is  linute.1  by  fixing  it  at  a  certain  ra  lo  to 
Jhe  total  vah.ation  of  the  State,  subject  to  a  power  to  m- 
t^L  sanie  by  ,x>pular  vote.  An.l  in  ^  ahforn-  "O  ^j^^ 
changing   the  seat   of  the  State  government  is  vahd  unless 

^'^^^S^^^^^  are  more  recent  than  e^her  of 
the  precHling;  an<l  mark  a  further  lo.ig  step  in  the  (extension 
o    lirc'ct  ,x,pSkr  action.     One  is  the  true  Svv,;s  Kcforenduin  ^  c 
the  subn  is.  ion  to  the  ,x.o,>le  for  their  approval  or  rejection  of 
o   Una  V  iav's  T,assed  by  the  State  U>gislature  ;  the  other  the 
S^     nitiative,  ^.''.  a  ix.wer  for  a  certain  proportion  of  vote^ 
to  p.op,ise  either  ordinary  laws  or  amendments  to  the  State 
(ViStion.     The  State  which  has  gone  farthest  in  this  path 
is  l^khoma,  admitte,l  to  the  Union  in  1907.     In  her  (  onst^i- 
tution  (^52),  "the  people  reserve  to  themselves  the  power  to 
fopose  lawi  and  amendments  to  the  (Constitution  and  to  enact 
or  re^«ct  the  same  at  the  polls  indc  pendent  of  the  Legislature 
and  also  res(>rve  power  at  their  own  option  to  approve  or  reject 
a     he  no  Is  a,;  Zi  of  the  Legislature  (§  53).     The  first  power 
terved  b-     So  pc.,ple  is  the  Initiative,  an.l  eight  per  centum 
of  the  legal  voters  shall  have  the  right  t,,  ,,ropos(>  any  legislative 
mea  u-'.  and  fiftcuMi  wv  centum  of  the  legal  voters  shall  have 
r     gh     to    propose    aniendm..nt.     to    the   Constitution    by 
Hition    .  .  .     The  s,>cond  ,>ower  is  the   Referendum,  and  it 
nay  be  ordered  (except  as  to  laws  necessary  ^-^  -";!;->-  « 
nniervation  of  the  public  jieace,  health,  or  saf.>t.v)  either  by 
ii  1^  signed  by  five  per  .-entum  of  the  legal  voters  or  by    ne 
gislatur,  as  other  hills  an>  enacted. "     The  veto  p(,wer  of  the 
('overnor  is  not  to  .-xtend  to  measures  voted  on  by  the  people 
The  referendum  may  b<>  demanded  against  items  or  jnir  s  ., 
a  bill.      Montana.  Oregon.  N.>v.-ula,  South  Dakota,  and   I  tah 
have  also  referen<hi'n  i)rovisi(ms  generally  similar. 

In  regon.  the  rstate  whi.  1.  has  ma.le  most  use  of  these  new 
meUiods,  sine-  th<-  Initiativr  and  U.t.renduin  wenMntro.luced 
hi,  he  p..ople  had  down  to  tl>e  end  of  im2  vo  ed  upon  .. 
Ini  ativ.'  proposals,  of  which  'X\  ^^wv  carru'd  and  U  rejcM-tel , 
also  upon'  I  Hete.n...duin  proposals  submitted  either  on  de- 
mand of  five  per  cent  of  the  voters  or  referre.l  to  the  vo^^^^  b 
the  legislature.     Of  th<>se  5  were  .-arru-d  and  b  rejected.      In 

.  1  tHko  thos,.  fi«..r.-.s  fn.n.  tb-  v.t.v  ins.vu.tiv..  h..ok  ..f  I'n.i.iout  Lowdl, 
Public  Opinion  (ind  Fotmhr  (lunriinuiU. 


fHAP.  XX XIX 


DIRECT    LKdlSLATION   BY   THE   PEOl'LE     47:J 


has  no  veto  on  popular  vote 
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Orrgon  the  Governor  ,     ■       , 

nicnts  prepared  for  and  against  proposals  so  sul)nntt('d  may  ho 
prepared  and  printed  by  the  i)roposers  and  opponents,  the  cost 
of  posting  a  eopy  to  every  voter  being  paid  by  the  State. 

The  same  prineiple  of  popular  vote  has  be(>n  wi<lely  applied 
to  local  as  well  as  to  State  governnu^nt.  Oklahoma  applies 
it  to  evorv  eountv  and  district,  and  to  every  municipaiitj. 
Many  recent  Constitutions  provide  that  the  approval  of  the 
people  at  the  polls  shall  be  needed  in  ord(>r  to  validate  a  de- 
rision of  the  citv,  or  county,  or  school  distri.t,  or  to\Mislup 
authority  regarding  borrowing,  or  taxing,  or  hndmg  public 
funds  to  some  enteri)rise  it  may  be  desinnl  to  assist.  Licens- 
ing questions  are  usually  left  to  popular  dciterminat  ion  alone, 
with  no  interference  by  th(!  local  representative  authority: 
while  as  respects  municipal  governm(>nt,  California  took  the 
novel  course  of  allowing  cities  of  more  than  1(),()()0  inhabi- 
tants to  make  their  own  charters,  by  a  drafting  board  of  ht- 
teen  freeholders  and  a  ratifying  vote  of  th(>  people,  the  State 
legislature  having  only  a  v(<to  on  the  charter  en  bloc'  Other 
states  have  followed. 

The  application  of  th(>  same  principle  to  smaller  areas  has 
the  advantage  of  defi^ating  many  jobs  which  local  councils 
might  desire  to  put  through,  but  may  impose"  on  the  average 
voter  a  heavier  burden  than  his  knowledge  and  capacity  fit 
him  to  bear.  For  instance  at  a  municipal  .'lection  in  the  city 
of  Portland,  Oregon,  in  June,  19(M),  the  elector  had  to  decide  not 
oniv  between  25  camlidates  for  six  offi<-(>s,  but  also  to  vote  on 
3")  distinct  and  separate  legislative  iiropositions,  some  of  them 
relating  to  matters  of  small  administrative  detail." 

Thus  the  ancient  scheme  of  vesting  ordinary  legislative  power, 
as  well  as  eonstitution-making  power,  in  the  whol.>  body  of 
eitizens  has  been  now  (1<)1:<)  a<l()pt.»l  by  17  Stat<>s  and  s.>ems 
likely  to  in  other  states  also,  for  it  finds  favour  as  a  legitimate 
development  of  the  princii)le  of  i)()i)ular  sovereignty.  It  is 
advocated  with  special  zeal  by  many  of  the  leaders  of  th<>  Labour 

•  Amcndniont  of  1SS7  to  thr  Constitution  of  (■aliforni;i.  Wushintjton  ((W. 
of  1SH<».  Art.  xi.  §  12),  in  .i.loi.tinc  a  sin.ila:  provision,  r.'stn.'ts  .t  to  .iti.s  wit  h  a 
I)opu!:;tiun  of  ■><^.m^  or  nv.r.  hut  drops  th-  r.M,uir..nu.nt  of  ui.provM  l.y  th<| 
Stivt..  L.>Kisl«ture.  .Sro.  for  sp.-<in..'ns  of  popular  vote  provisions  for  lo.al 
areas.  Constitution  of  Oklahoma,  p.  "Mil,  /><«'.  „        ,        .-.i  j  -ri, 

«  I  quoto  this  from  an  intonsting  pamphkt  l,y  I'rofissor  Beard,  entitled  Thi 
Bntliil's  liunUn. 
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pjirty   «»r   Ihoso   wlu)   proniDtc   siith   Icnisliition  :is  tliat    |):irty 

(losiiTS. 

What.  :in>  tlu-  pnicticil  advaiitiincs  of  I  lie  plan  <)l  «lircct  Ick- 
islation  l)y  tlu-  p(«oplf  in  its  various  lonns"  Its  dcnuMits  an; 
obvious.  "  r.»-si.li's  tliost-  i  havi'  alirady  statctl,  it  luinht  !«•  rx- 
IXH'tod  to  lower llu>  authority  and  sense  of  respoiisil)ility  ni  th<' 
legislature;  and  it  refers  matters  needing  inueii  elueidation  l.y 
.lebate  to  the  determination  of  those  who  cannot,  on  account 
ot  their  numbers,  meet  top'ther  for  discussion,  and  n\any  of 
whom  mav  have  never  thou^dlt  about  the  matter.  These  con- 
siderations will  to  many  lairopeaMs  appear  decisive  af^amst.  it. 
The  proper  course,  they  will  say,  is  to  imi)rov(  *he  lejiislatur(>.s. 
The  less  you  trust  tluMU,  the  worse  they  will  be.  They  may  be 
ignorant  ;   vet  not  so  ignorant  as  the  mas-ses. 

But  the"  improvement  of  th(>  legislatures  is  just  what  the 
Americans  dosjiair  of,  or,  as  they  prefer  to  say,  hav(>  not  time 
to  attend  to.     Hence  they  fall  back  on  tiie  direct  popular  vote 
as  the  best  course  available  under  the  circumstances  of  the  case, 
and  in  such  a  world  iis  the  jiresent.     Though  some  claim  that  it 
has  an  eilucative  efYect  on  tlu'  people,  this  is  iu)t  tlie  argument 
chiefly  employed  to  advocate  it.      Th(>  ground  taken  is  rather 
this,  that  the^na.>*s  of  th(<  people  are  (Mjual  in  intelligenc(>  and 
character  to  the  average  State  legislator,  and  are  exposed  to 
fewer  temptations.      The  legislator  can  l)e  "got  at,"  the  people 
cannot.     The  personal  int(Test  of  the  individual  legislat  >r  in 
passing  a  meiusure  for  chartering  banks  or  spending  the  internal 
impro\ement  fund  may  be  greater  than  his  interest  as  one  of  the 
comnnmitv  in  preventing  bad  laws.     It  will  be  otheiwis(>  with 
the  bulk  of  the  citizens.     The  legislator  may  be  subjected  by  the 
advocates  of  women's  suffrag(>or  ii(iuor  i)rohibiiion  to  a  pre.s.sure 
irresistil)le  ])V  ordinary  mortals  :  but  the  citiz(>ns  are  too  numer- 
ous to  be  ali  whei'dled  or  threatened.     Hence  they  can  and  do 
reject   proposals  which  the  legislature  has  assented  to.     Nor 
«l  ould  it  be  forgotten  that  in  a  country  where  law  depends  for 
its  force  on  the  consent  of  the  governed,  it  is  eminently  tle.sirablo 
that  law  shouM  not  outrun  i)opular  sentiment,  but  have  the  whole 
weight  of  the  peoi)le"s  deliverance  behind  it.' 

>  In  thf  ra«-  of  lo.al  option  thoro  is  the  further  arpinicnt  that  to  commit 
th.-  ou'-tir,n  of  li.fncs  to  a  lo.al  r.pr.'s-.ntativf  i«  virtually  to  niako  thi-  ••Ic- 

tion  of  that  authority  turn  ui.on  this  sin^l-  .I'M'stios,  that  th.-rc  is  an  a.l- 

vantag.'  lu  niakiug  a  n.'stratwu  ou  the  frecdoiii  of  thu  mdividual  issue  directly 
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A  hrilliant,  thouKh  severe,  critic  of  Ciinudiun  institutions  '  has 
deplored  the  want  of  some  siinihir  arrangement  in  the  several 
Provinces  of  the  Dominion.  Having  remarked  that  the  veto 
of  the  lieutenant-governor  on  the  Acts  of  a  Provincial  legis- 
lature is  in  i)ra(;tice  a  nullity,  and  that  the  central  government 
never  vetoes  such  .\cts  except  where  they  are  held  to  exceed 
the  con.slitutional  competence  of  the  1  legislature,  he  urges  that 
what  is  nee<led  to  cure  the  faults  of  Provincial  h  gislation  is 
to  horrow  the  American  i)lan  of  submitting  con.stitutional 
iunendments  (uid,  it  may  lunv  he  atlded,  laws  also)  to  popular 
vote.  "  The  peo|)le  cannot  l)e  lohhied,  wheedled,  or  hull-dozed  ; 
the  people  is  "■  t  in  fear  of  its  re-election  if  it  throws  out  some- 
thing suppori.  d  by  the-  Irish,  the  Prohihitionist,  the  Catholic, 
or  th(!  .\Iethodist  vote." 

If  the  practice  of  recasting  or  amending  State  Constitutions 
were  to  grow  ctjtmnon,  and  if  the  Imtiiitive  and  Referendum 
were  to  be  methods  in  frc(iuent   use,  one  of  the  advantages  of 
direct  legislation  by  the  i)eople  would  disappear,  for  the  sense  of 
permanence  would  be  gone,  and  while  the  same  mutability  which 
is  now  possible  in  ordinary  statutes  wouhl  become  possible  in 
the  i)rovisions  of  the  fimdamental   law,   the  habit  of  passing 
ordinary  laws    under    momentary    iminilse   might    prove  mis- 
chievous,    liut  this  fault  of  small  democracies.'  especially  vhen 
ruled  by  primary  assemblies,  is   perhaps  less  likely  to  recur  in 
large  democracies,  such  as  most  States  have  now  become,  nor 
does  it  seem  to  be  on  the  increase  among  Hu>m.     Referenc*'  to 
the  i)eo|)le  may  act  as  a  conservative-  force  :  that  is  to  say.  there 
may  be  occasions  when  a  measure  which  a  legislature  would  pass, 
either  at  the  bidding  of  a  heated  party  majority  or  to  gam  the 
sui)port  of  a  group  of  persons  hol<ling  the  balance  of  votmg 
power,  or  under  the  covert   iiitlueiice  of  those-  who  seek  some 
private  advantage,  will  be  rejected  by  tlu-  whole  l)Oely  of  the 
citizens  because  their  minds  are  ••..oler  or  their  view  of   the 
general  interest  less  biassed  by  special  predilections  or  interests. 


from  the  vote  <>f  tho  pcopl...  who  may  ivA  tlKMnsi'lvcs  doul.ly  bouml  to  .niforoo 
wlitit  tlii'V  liavc  (lirrctly  <iiai't>'il. 

'Mr.  (loMwin. Smith.  ...  , ,.  ,  ,V     I.   '^ '•'•- 

-So  tmnu'iit  a  .-haw  awaiiiM   11m-  (.i.,K  r.  i-ui.hr.s  aii-.i  t!i<-  !t:,.>....  .- , 

of  the  Middle  .Vges.  as  Dalit.-  says,  apostroplilziim  Florence  — 


Th' 


I'zzo  Novemlire, 


Nou  giuuge  iiuel  (he  tu  d'  <  )ttoljre 


fill.' 
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In  Knghuul.  luul  iiuloiMl  in  most  iMiropcan  countrioH,  n>pn- 
sontiitivi'  novominont    hiis  been    liitluTfo  an   institution   with 
nuirkcillv  conservative'  clcnuMits.  Iwcausc  tlu>  legislating  repre- 
sentatives have  generally  belongc^l  to  the  wealthy  or  well-l)orn 
and  educated  ehusses,  who.  having  something  to  lose  l.y  change, 
are  disinclined  to  it.  who  have  been  looked  up  to  by  the  miusses, 
and  who  have  been  imperfectly  n'sponsive  to  p«>pular  impulses. 
American  legislatures  have  none  of  the.se  features.     The  men 
•ire  not  superior  to  the  multitude,  partly  because  the  multitude 
is  tolerablv  educate.!  and  tolerably  well  oiT.     The  multitude 
does  not  defer  to  tlu>m.     They  are  horribly  afraid  oi  it,  and 
indetvl  ( f  anv  noisy  s(>ction  in  it.     They  live  in  the  bri-ath  of  its 
fav«)ur  :  they  hasten  to  fulfil  its  lu-hests  almost  before  tlu-y  are 
uttered.     Accordingly  an  impulse  or  piussion  dominant  among 
the  citizens  may  tellat  once  on  the  legislature,  and  find  expres- 
sion in  a  law.  the  checks  Ining.  not  the  caution  of  that  body 
and  its  willingness  to  debate  at  length.  l)ut  the  power  of  somo 
l>owerful  group  to  stop  a  measure  it  dislikes,  or  possibly,  the 
wisdom  of  a  strong  governor  who  may  veto  a  bill  which  he  thinks 
the  pvop\c  t)ught  to  have  more  time  to  consider.     It  niay  also 
happen  that  the  legislature  proves  incapable  of  embodying  in  a 
liractical  form  the  wislu-s  manifested  by  the  people.    Hence  in  the 
Anv    ican  States  representative  government  ha.s  not  necessarily 
that  conservative  (juality  which  Europeans  ascribe  to  it,  wh(>reius 
the  diri'ct  vote  of  tlie  "iHV)ple  is  the  vote  of  men  who  are  gen- 
erally better  in>tructed  than  the   European  nuusses,  mor(>  ex- 
IMTienced   in   i)olitics.   more   sensible   of  their   interest   in   the 
stability  of  the  country.    In  its  effect  ui)on  the  State  legislature, 
the  Referendum  may  therefore,  in  some  States  at  letust,  be  rather 
a  bit  and  bridle  than  a  spur.     But  in  the  new  communities  of 
the  West   it    is  more  likely  to  be  used  as  a  means  of  etTeeting 
changes  which  they  do  not  expect  to  get  so  speedily  from  the 
legislature  in  the  dra-stic  form  and  willi  the  ])romj)titude  which 
they  desire. 

This  method  of  legislation  by  means  of  a  Constitution  or 
amendments  thereto,  arising  from  sentiments  and  under  condi- 
tiuiis  in  many  respects  similar  to  those  which  have  j)roduced  the 
rtferendum  in  Switzerland,  is  an  interesting  illustration  of  the 
tendencv  of  institutions,  like  streams,  to  wear  their  channels 
deeper.  A  hi.-torical  accident,  so  to  speak,  suggested  to  the 
.\iii.riiaiis  the  .-abjection  of  their  legislatures  to  a  fundamental 
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Itiw  :   and  after  a  whilf  the  invention  came  to  l)o  used  for  other 
pur|)oseH  more  extensively  than  its  creators  foresaw.     U  l)ecarnc, 
moreover,  servieea!)le  in  a  way  which  those  who  first  used  it  did 
not  conteinphite,  though  they   are  well  plea;;:-d  with  the  result. 
It  acts  as  a  restraint  not  only  on  the  faults  and  follies  of  lejris- 
lators,  hut  on  the  people  them.selves.     Havinp;  solemnly  hound 
themselves  by  their  Con-stitution  to  C(  itain  rules  and  principles, 
the  iM'ople  com<^  to  respect  those  principles.     They  have  parted 
with  powers  which  they  miftht  be  tempted  in  a  moment  (jf  excite- 
ment, or  under  the  pressure  of  suffering,  to  abuse  through  their 
too    pliant    representatives ;    and    although    they   can'  resume 
these  powers  by  enacting  a  new  Constitution  or  amending  the 
old  one,  the  process  of  resumption  requires  time,  and  involves 
steps  which  secure  care  and  deliberation,  while  allowing  pa^^sion 
M  cool,  and  the  prospect  of  a  natural  relief  from  economic  evils 
to  appear.     Thus  the  completeness  and  consistency  with  which 
the  principle  of  direct  sovereignty  of  the  whole  peoi)le  is  carriei! 
out  in  America  has  tended  to  check  revolutionary  tendencies. 
by  pointing  out  a  peaceful    and  legal  method  for  the  effict- 
ing  of  political  or  economical  changes.     So  much  may  be  saiil 
as  to  the  States  that  have  remained  content  wtii  tlie  proc-ess 
of  legislation  by  amendments  in  Constitutions.     But  now  some 
of  the  more  experimentally  minded  States  have  gone  further. 
They  have  simplified  the  process  of  di'-ect  popular  legislation 
by  getting  rid  of  the  machinery  of  a  Convention  and  of  legis- 
latively drafted  amendments,  and  they  empow<r    the   people 
to  vote  directly  on  whatever  proposal  a  percentage  of  the  citi- 
zens may  propose  or  whatevir  law  an  eviMi  smaller  percentage 
may  require  to  have  sutmiitted  for  the  expression  of  xhc  jxople's 
will.    The  Initiative  and  Referendum  are  natural  developments 
of  the  process  which  began  with  the  intntchiction  into  CouMi- 
tutions  of  what  were  really  ordinary  laws,  and  no  one  can  tell 
how  far  the  new  movement  may  sjjread. 

State  Constitutions,  considered  as  laws  drafted  by  a  <^"on- 
vention  and  enacted  by  the  people  at  large,  are  ]>vXXvr  both  in 
form  and  substance  than  laws  made  by  the  legislature,  because 
they  ar-  the  work  of  abler,  or  at  any  rate  of  lionester,  men, 
acting  under  a  special  commisrion  which  ininose>;  ^pefial  re- 
sponsibilities on  them.  The  appointment  oi  a  Constitutional 
Convention  excites  general  interest  in  a  State.  Its  functions 
are  weighty,  far  transcending  those  of  the  regular  legi-lature. 
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ll.MUV  sonu<  (.f  (!u>  lH<st   HUM,  in  llu«  Stat.-  <l.'s.rr  a  srui  ...    i, 

n,  how\nu..h  it  will  ufT.rt  th.  law  tlu-y  pn«-i.s,..     It  .s  t^  ,..- 
foro  a  ho.lv  suMorior  in  .-oinposition  tc»  o.thrr  th..  S.«natj.  or  ih. 
noUM>  of  "a  Slat..     Its  procvnliuRs   arr  followed  w.  h  .-loser 
attontion  :  an.l  it  is  rxnnpt  from  thr  truM.tat.ons  w.  h  whu-h 
,ho  powrr  of  .lisposiuR  of  public  fun.ls  or  pul.l.r  ut.ht.rs  hr- 
'trows  tho  path  of  onlinary  legislators;  its  .l.l.atr.  arc  more 
instructive  :  its  ,.oiu-h.sio,is  an-  more  carefully  weighec  .  because 
thev  cann<4  he  rea.lily  revers...l  '     Or  if    the  work  of   alter  ng 
the  constitution  is  carricl  out  by  a  s..nes  of  amen,  n.ents.  t1 . 
Hre  lik.qv  to  be  nu.re  fv.lly  c.Hisi.l..n..l  by  tlu>  l.>pslatur..  than 
onlinary  statv,t..s  woul.l  be.  an.l  to  be  franunl  wiUi  more  reganl 
to  dearn.'ss  and  pr.vis>on. 

In  the  interval  b.>tw.H«n  the  s.>ttl.>ment  by  the  c.,nyeiit...n  .jf 
its  draft  constitution,  or  by  the  Legislature  ..f  its  .Ira ft  anu«n.l- 
nuMits.  and  the  putting  .>f  the  matter  to  the  vote  .)    th.>  p.'ople, 
Xrc  is  copious  .liscussi.>n  in  th.«  pr.  ss  an.l  at  publu-  nuvtmgs, 
.o  that  the  citizens  .>ften  g..  w.>ll  jirepannl  t.)  the  jm) Us.     An 
all-mTva.ling  press  .lo.-s  th.>  work  which  spee.-h.>s  <l..l  in  th., 
amlnt  repiU> lies,  an.l  the  fa.-,  that  e.mst.tut.ons  and  amen. l- 
n  ents  so  s;.bmitt.xl  are  fr.Hiuently  nucct.Ml.  slmws  that  the  ih>o- 
plo  wheth.-r  thev  act  ^^-iscly  or  n.)t.  .lo  n.,t  at  any  rate  surrender 
themsehvs  blin.lly  t..  the  judgnu;nt  .>f  a  convention,  or  obedi- 
ent Iv  a.lopt  the  jiroposals  of  a  legislature. 

These  m.>rits  are  in.lee.lnot  always  claimable  for  conventmns, 

or.  in  particular,  for  the  nu>re  recent  constitutums  they  him^ 

fram.^.l.  much  l.>ss  for  in.livi.h.al  am.-mlments.     The  (  onstitu- 

tion  of  California  ..t  1879  ^wh.-re.,f  more  in  a  later  chapter)  is 

an  instance  to  th.-  contrary  :  nor  have  the  -^^  >^':<1";''\^; ""J^*; "■ 

tions  oven  oi  su.-h  old  Stat.'s  as  I^.uisuma  ami  Kentucky  sh.nMi 

all  th.>  ju.lgm.>nt  that  th.>  problems  before  tlu-m  rcqu.re.L     But 

■I  general  survev  of  this  branch  of  our  in.pury  leads  to  the  .-..n- 

elusion  that  th."-  p.-opl.'s  of  tl>.-  several  States,  in  the  exercise  of 

this  their  highest  function,  have  n.)t.  on  the  whole,  shown  much 

of  that  haste,  that  recklessness,  that  love  of  change  for  the  sal -^ 

of  cLauge.  uith  which  European  theorists^  both  ancient  and  moa- 

.  ■SN-here  it  «  dcsirM  not  to  romplioate  the  aropptanco  or  r'-Jf;'*"^"  "^  f  .J;"^!* 
..  Jt  Joa  with  thr.  ena.trr,.nt  -  "  <ome  P''«'-'- J^-^'^irt^^Tthe 
f«-r.arat^!y  sut.mitt.-fi  to  thf  FK-r;pie  ;    if  they  approve  it,  it  is  msertea  in 

cotistituTion. 
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rrti,  have  l)c<'n  wont  to  (credit  domocraey  ;  and  that  the  luctlujd 
of  direct  Icnislatiuii  l>y  the  citi/cns,  lial)lo  as  it  douhtlfs.s  is  to 
ahiisc,  causes,  in  the  present  con(htion  of  the  States,  fewer  evils 
than  it  [irevents. 

It  would  doultth'ss  he  bettei,  if  ^ood  lefjishilures  were  attain- 
able, to  leave  the  enacttnent  of  what  are  really  mere  statutes 
to  tli(!  legislature,  instead  of  putting  them  in  a  Constitution; 
and  the  Initiative  is  a  sui)ersession  of  the  lejjislature  whicli  tends 
even  more  to  reduce  its  authority.  But  if  koo<I  lesislatures  are 
unattainaltle,  if  it  is  impossil)h>  to  raise  the  Senate  an<l  tlie 
House  of  each  State  above  that  low  level  at  which  (x<  we  shall 
presently  see)  they  now  stand,  then  the  system  (if  direct  i>opular 
a<'tion  may  he  justifiecl  at  least  in  some  conununities  as  a  salu- 
tary elTort  of  the  forces  which  make  for  }iood  government. 
openiuK  for  themselves  a  new  channel. 

In  making  the  Referendum  and  Initiative  ])arts  of  the  regular 
machinery  of  government  instead  oi  ai)j)lying  the  jxijiular  vote 
only  to  the  a  nendment  of  ccjustitutions,  Oregon.  Oklalioma. 
and  the  other  Western  states  al)ove  referred  to.  have  taken  what 
may  prove  to  he  a  momentous  new  departure,  for  tlie  wiii  of  the 
sovereign  people  can  through  these  method>  exj)ress  it>elf  far 
more  promptly  and  etisily  than  heretofore.  Some  Aiij<riian  put>- 
licists  argue  that  to  empower  the  people  of  a  State  to  >et  a-^ide 
their  legislature  when  they  aresodi.-,)ose(l  is  virtually  to  aliandon 
that  "republican  form  of  government"  which  wa>  in  17s7  sup- 
posed to  he  iilentical  with  a  representative  form.  Thi^  conten- 
tion ceases  to  he  i)lausib!e  when  it  is  rememl)ere<l  that  tli*-  oldest 
republics  in  the  world,  and  many  of  the  most  famous,  were 
ruled  by  primary,  not  by  representative,  assemtJies.  A  more 
serious  (juestiou  lias  been  raised  by  those  who  doubt  tlie  wisdom 
of  arrangements  that  leave  so  much  io  the  vote  of  a  multitude 
which  may  act  ha.stily,  excited  by  the  prospe<'t  of  some  benefit 
to  be  obtained,  some  grievance  to  be  removed,  tlirough  a 
sweeping  and  perliaps  insufficiently  ilebate(l  change  in  the  law. 

The  risk  of  careless  and  even  reckless  measure.-  is  undeniabh  . 
But  they  may,  in  .some  States,  be  just  as  likely  to  jtroceed  from 
a  legislature  as  from  the  people  voting  at  the  jxills,  for  the  average 
of  knowlcHJge  and  judgment  is  not  substainiaily  lower  among 
the  voters  than  among  those  who  compose  the  legislatures: 
and  the  safeguards  provided  by  the  rules  restraining  legis- 
lative action  cannot  always  be  relied  upon. 
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Wo  must  wait  and  watch  for  some  time  before  venturing  o 
pronoun  a  judgment  upon  the  working  of  these  new  exped  - 
out  nor  does  the  experience  of  Switzerland  f^urmsh  much 
gulUn"  so  dissimilar  are  the  social  conditions  and  the  poht.cal 
habits  of  the  two  nations.' 

.  For  .  thoughtful  iu.Un...„t  upon  th.-  --^J^n,  H^-JJ;:^  ^ow^^ 

HdnuruLlo  N.ok  tilromly  rcf.-rro.!  to.     Lp  »"  ,f "' ' "  "^j  '  ^.j    ,,y  s.   Dakota 
H.(cr..ulun.Stat..wia..  .nth...op.rato^^^ 

sr  '^;\:::.^^:^^ulr  r:..^,:::io.  :;:i^:;:;:.  canfomiu.  N..hru«uu.  wa.hi,.- 

HainpHhir.'.  Virmont.  Delaware  aud  ladmaa. 


CHAPTER  XL 


STATE   GOVERNMENTS  :   THE   LEOISLATl'IlE 


The  similarity  of  the  frame  of  Kovcrnmcnt  in  the  forty-eiglit 
repul)lics  which  muivo  up  the  riiitcd  States,  a  simihirity  which 
appears  the  more  remarkal)h'  when  we  r(>meml)er  that  each  of 
these  repubHcs  is  independent  and  self-determined  as  res|)erts 
its  frame  of  government,  is  due  to  the  common  source  whence 
the  governments  flow.  They  are  all  copies,  some  innnediute, 
some  mediate,  of  ancient  English  institutions,  viz.  chartered  self- 
governing  corporations,  which,  under  the  influ(>nce  of  English 
habits,  and  with  the  precedent  of  the  English  parliamentary 
system  hefon*  their  eyes,  developed  into  governments  resem- 
l)ling  that  of  England  in  the  eighteenth  century.  The  thirteen 
colonies  had  up  to  177()  been  regulated  by  a  charter  from  the 
British  Crown,  which,  according  to  the  best  and  oldest  of  all 
English  traditions,  allowed  each  the  practical  management 
of  its  own  affairs.  The  charter  containei'  a  sort  of  skeleton 
constitution,  which  usage  had  clothed  with  nerves,  muscles,  and 
sinews,  till  it  became  a  complete  working  system  of  free  govern- 
ment. There  was  in  each  u  governor,  in  two  colonies  chosen 
by  the  people,'  in  the  rest  nominated  by  the  crown  or  the  "pro- 
prietor"; there  was  a  legislature:  there  were  executive  officers 
acting  under  the  governor's  commission  and  judges  nominated 
by  him  ;  there  were  local  self-governing  connnunities.  In  none, 
however,  did  there  exist  what  we  call  cabiiu't  government,  i.e. 
the  rule  of  the  legislature  through  a  committee  of  its  owi.  mem- 
bers, coupled  with  the  irresponsil)ility  of  the  permanent  nominal 
head  of  the  executive.  This  separation  of  the  executive  from 
the  legislature,  which  naturally  arose  from  the  fact  that  the 
governor  was  an  officer  dinrtly  r«'sponsii)le  to  anothiT  i)ower 
than  the  c(»lonial  legislature,  viz.  the  Hritish  Crown,  his  own 

'  However,  in  Rhodt-  l.-liiiid  the  (jDVcriior  was  (•lii)s<>ii.  imt  as  now  l).v  tlio 
pciipli'  lit  larnc,  Imt  l)y  tlif  Conipaiiy  a.-isctuhli'd  in  (H'nrral  court,  a  Ixxly  wliiili 
passed  into  the  legislature  of  tlie  e<ilony.  .See  Cliarter  of  Rhode  Island,  ICtkl. 
In  Coniieeti'ait  the  Kcneial  eourt  chose  if  tlie  people  failed  to  elect,  <ir  a.  sudden 
vaeaney  occurred. 

2 1  481 


IMIK  STATK  CiOVKllN'MKNTS 


PAKT    II 


Km 


IV 


[kr-' 


!i: 


n 


I  i 


The  latter  are  ^-1>»'    "  /^      ";;2,i  j,,  tlu-  tinst  l.alf  of  the 

^^^^IrL  U^rteon  ^■olo.ue.  1.c.n.  ^^^^^^^  -  ^^j; 

Revelation,  they  P"'^^''-^'^  *  ^^["    ' J  one  appointed  by  the 
tviting  a  governor  cho.sen   .    th    Sta     fo   ^i      U^^^  ^^^^^  ^.^.^ 

Crown.     As  the  new  States  »*  »"  J**     \"  V    ^,,  ^,^,.1^  admission 

^=„T\ttf  llrirl:.  of  .„oa,o^  or  Oov.™- 

ments  as  follows  :  -  f'nmnanv   a  self-govern  in  K 

f:-.,+      Tli<i  Knirlish  incorporated  «^ompany,  a  r^m  js 

M)f  .-our*-  i.1  th.-    »"»•'<''   «'''f-«''^'""fi'"nSuu.d  within  narrow  liinit. 

spon.'.i.K-  to  th--  ^,.V'^''  ■,   '•*    :,':,t':rJt,,  th.'  .■.,l..n.ul  l.-Kishitur.-  and  l.y  M.,-  ^^..l. 
l,y  the  rospousibihty  nf  hi."  nuniMfrs  u> 

council  surroundinn  hini. 
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inR  of  rpprospntativcs  chosi'n  by  tlu-  eitizi'iw  and  meeting  in 
one  or  two  chuinlxTs. 

Thirdly.  The  State  ( lovenunent,  which  is  nothing  hut  the 
colonial  governnient  develoj>ed  and  somewhat  deniorratized, 
with  a  governor  chosen  originally  l)y  the  legislature,  now  always 
hy  the  people  at  large,  ancl  now  in  all  eases  with  a  legislature 
of  two  ehambers.  From  the  original  thirteen  States  this  form 
has  spread  over  the  Union  and  prevails  in  every  State. 

Lastly.  The  Federal  (lovernment,  nuxlelled  after  the  State 
Governments,  with  its  President  ehosen,  through  electors,  by 
the  people,  its  two-chambered  legislature,  its  j udges  named  by 
the  President.' 

Out  of  .such  small  lM>ginniiiga  have  great  things  grown. 

It  would  be  endless  to  describe  the  minor  differences  in  the 
systems  of  the  several  States.  I  will  sketch  the  outlines  only, 
which,  as  already  observed,  are  in  the  main  the  same  every>\'here. 

Every  State  has  — 

An  executive  elective  head,  the  governor. 
A  number  of  other  administrative  officers. 
A  legislature  of  two  houses. 
A  system  of  courts  of  justice. 

Vai  >us  subordinate  local  self-governing  communities,  coun- 
ties, cities,  to^vnships,  villages,  school  districts. 

The  governor  and  the  other  chief  officials  are  not  now  chosen 
by  the  legislature,  as  was  the  case  under  most  of  the  older 
State  Constitutions,  but  by  the  people.  They  arv  as  far  as 
possible  disjoined  from  the  l(>gislature.  Neither  the  governor 
i.or  any  other  State  official  can  sit  in  a  State  legislature.-  He 
cannot  lead  it.  It  cannot,  except  of  course  by  passing  statutes, 
restrain  him.  There  can  therefore  be  no  quc'stion  of  any  gov- 
ernment by  ministers  who  link  the  executive  to  the  legislature 
according  to  the  system  of  the  free  countries  of  modern  Europe 
and  of  the  British  colonies. 

'  Ono  iniRht  add  annthfr  (ronoration  at  the  hpttinninK  of  this  KPnpaloK>-  by 
deriving  thp  English  corporate  oonipatiy  from  the  Roman  mlleuin.  and  a  grn- 
rration  at  the  end  l)y  ol)a(>r\-inK  how  nuich  the  oonstitution  of  niodorn  Switzer- 
land owes  to  that  t,f  th"  Unitr-i  Stat'-- 

2  In  Rhode  Island,  however,  the  Hputenant-Rovernor  i9  a  member  of  the 
Senate,  the  governor  presiding,  but  with  only  a  easting  vote.  When  the  gov- 
prnor  is  absent,  thp  liputenr.nt-govprnor  presides,  and  has  a  easting  vote  besides 
his  own  vote  as  senator,  in  some  States  the  lieutenant-governor  presides  over 
the  Senate. 
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Of  tl^-v..ral  inrnvrH  it  is  lK>st  to  h^fn  »>y  .Im'ribing  tho 
l,Ji"l.   un<  iKvaus,.  it  is  th..  stn.nK.-st  un<l  nu.st  pronunrnt. 

'\  .'.rintn  Stat.  l.-Kisluturr  always  n.nsistH  o    tw.,  h..us. 

tl„      imllr  .alLHl   thr  Smatr.   th.«  largcT  usual  y   rall.H    th. 
l,usTTH..pr.«s..ntativ.s.  th..u«h  in  six  Stat. -s  't   '«;'»♦'    •<,! 
tC    Wn.lv"   an.l   in   thr.-.-  "Th."   H..us..  ..f   I).'l.'Kat rs. 
Th' oHk"  ^   his  v..rv  int..n-stinK  f.<atur..  is  t..  »«•  s<,uKht  ra  h.'r 
i     h     o        iVm  \n  th.-ry.     It  is  dur  partly  t..  th.-    a.-i  tha 
'  m.;    ..  . nl.-s  th..r.-  ha.l  .-xist...!  a  small  «-'«->- n.un.Ml 
al.liti.)n   t..   th.'   iM.puliir   r.<pr.«s.«ntativo   l..Kly.   party   to 
"  nla   aisp..siti,.n\.;  imitat..  th..  nu.th.T  -""t/y^^h  .  s 
1.     s  all  (\.n,nu.ns,   a  <lis,M,siti..n   whi.'h  ina.uf..st.>a   .ts..lf 
;u!  in';lnuHl  .lays  an.l  wh.;n  th.;  -oltin«  Stat.,  w.-ro  Rw 
inir  th.>ms.-lv..s  n..w('..nstituti..ns,  f..r  up  to  17/()  some  ol  in., 
S>  1^'     IK  I  f^nn..  .m  ^^'ith  a  l.-Rislatur..  ..f  ..m-  hj.usc.  only 
N    V  h..w.«v.T  th..  n...Hl  f..r  tw..  ..hmnh..rs  is  .U.m..d  an  axiom 
of     ,'.1   ic^U  sc.i..n.....  iH-iuK  bas...l  ..n  th..  l...lic.f  that    h..  mnatc 
t  .ml.. m-v  ..f  an  ass,.ml.lv  to  l....-..m..  htvsty,  U     n^u-a ,  an.l  .-..r- 
u^    n.H..  s  to  1..-  .•h...-k...l  by  th..  ...M.xist..n..o  o    an. >th<.r  house 
o '.'.',m     auh..ritv.     Th..  Am..ri..ans  n.strain  th..jr    ..Rislaturos 

;  <ii:;iin«  th..n{.  just  as  .»>vv'""'"r'"'Tho  inivsta":; 

tivr  bv  substituting  tw.)  .'onsuls  f..r  .mo  king.     The  ^»^^y^^^^^^ 
hat  ov..r  tri...l  t..  .lo  «-ith  a  singl..  h.,us.;  wor..  ^r'^f^'^^^ 
C,Zm  an.l  N'..rm..nt,  all  ..f  whom  Rav."  it  up  :   th..  first  a  to 
f  m    v.ars-  ..Np..ri..nco.  th..  so...m.l  aft..r  tw..lvo  X^-ars.  the  la^ 
X  fiflv  y..ars.>     It  is  with  these  trifling  exceptions  the  quod 

.  rp..n  .his  ....ict  of  ,h.-  div^on  of  ;^^^-^f^:r\Zi^:^>!^^^. 

....„„M  l».a,v  .all       th     I.v    u.n  ■       ^^^„„,,,,       ^„„,   „f   „,,„.,„.tra  H.K 

""'•'"  ?r  h     hill  .■       'xt  \«-.sion  of  tho  l..„islature.     In   17S9    Goowa 

Nomothetir  "/.  ■\','"  "'•/,'"/;;,,^,,  „„,,  thrir  oxpcution,  and  of  suwestmR  amend- 
of  rxamininK  thr  laws  ot  tno  ^t.iK  aim  iin  n  >  »  lostcd  on  in 

tional  historians. 
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Hemper,  (punl  iihitfue,  quixl  ah  omnibus  of  ."I'lU'ricuii  constitutional 
<l<M'trii»«'.' 

lioth  houscH  arc  d»os<>ii  l).v  populttr  vot.',  ncncrally -  in  ((lual 
rloctorttl  districts,  and  hy  tlic  same  voters,  altliouuli  in  a  few 
Stati's  then*  an*  minor  variations  as  to  modes  of  elioiee.'  Illi- 
nois hy  her  Constitution  of  1H7()  created  a  system  of  propor- 
tional reprcsi'iitation  hy  means  of  the  cumulalive  vote;  i.e. 
the  eh'ctor  may  cast  as  many  votes  for  any  one  candidate  as 
there  are  representatives  to  he  elected  in  tin-  district,  or  n>ay 
distrihute  his  votes  amon^  the  candidates.  The  ])lan  was 
sunRfHtetl  to  th«' peojjle  of  Illinois,  hy  the  fact  that  the  northern 
counties  (called  Canaan)  had  usually  liad  a  Hepul»lican,  the 
southern  (called  EfO'Pt)  J'  Democratic,  majority,  s«»  that  there 
were  special  rea.sons  for  hreakiiiK  the  party  solidity  of  each 
8Pction.  So  far  as  I  have  heen  ahle  to  matlier,  e.\i)erience  has 
not  conuncndcd  the  .sch»'me,  and  it  has  not  improved  tJu'  (jual- 
ity  of  the  legislature. 


1 


•  It  ouKht  to  Ik-  nottnl  iw  iin  illustmtioii  of  tho  diviTKriicrs  Ix  twcin  cuun- 
trit«  lx)th  hiwhly  <lfin<MT!itir  thiit  in  thr  laiilniis  uf  .Switzirliiiul  th(  l«LM>latunrt 
ciiiiHiMt  of  olif  chiinilHT  only.  In  thrw  canton.'*  thrrr  is.  to  lie  sure,  a  n/ininliim 
unci  Kcncnilly  ii  wniall  cxfcutivc  comicil.  .VnotluT  rrmarkalili'  dlvirK'ncc  is 
that  whcri'uw  in  .\iniTicn.  au'l  t>|»-  iall.v  in  tlii'  \\. -t.  tlic  t'li'lifi.v  i-  towanli 
"rotation"  in  officf,  in  Switzrrlanil  an  otliiial  ai;i!  :i  iinil.ii  :  .  Ici/i.-latiirc 
i.s  nsuully  continuiil  in  hin  .xi.it  from  one  term  to  aiiolliiT.  in  fart  i>  -ililoni 
ilispluctKl  cxri'pt  for  mtuir  |xinitivf  fault.  .\t  oni'  tinw  odiiials  win-  -t<ailil.\ 
ri'-i'lcrtcd  in  ('onni-ftirut. 

'In  CoiUK'cticut.  l>y  a  provision  of  a  constitutional  anicnclnnnt  ;iiliii)tiil  in 
1S74.  every  town  wliicli  then  contained,  or  .should  then  after  lontaiii.  a  [popula- 
tion of  rjtxin,  return.s  two  memlMTs  to  the  .VsseniMy.  and  every  other  town  r.tains 
tlie  representation  it  liad  in  that  year.  The  Seiiali-.  howiver.  i-  elected  on  a 
|H)pulution  hasis.  A  ureal  many  small  places  ha\c  cacli  two  miniUrs.  The 
."^tate  is  virtually  Roverned  liy  the  icprescntati\  cs  of  rotten  iK.roiiiilis."  and 
as  they  form  tlie  majority,  they  have  hitherto  refused  to  sulmiit  to  the  people 
a  constitutional  amendment  for  a  re  listrilmtion  of  .~eats  in  the  Assenil.lv .  on 
the  liasis  of  eipial  |>opulation.  Some  troiihles  that  ociurred  in  the  Slate  were 
partly  <iue  to  this  exces.sive  difficulty  in  reforniinii  an  antiiiuated  ( 'on~litulion. 
In  .some  State.s  there  has  U-en  audacious  nirrv  iiiaiiderifiL'.  The  Supreme 
court  of  Wisconsin  oni'c  declared  inconsistcnl  with  the  Constitution  a  redistn.l- 
int!  of  the  State  which  had  neglected  counl.x  liounilarie-.  and  created  \ery  un- 
e<iual  <listrii'ts. 

'  P'or  instance,  in  l{h(Mie  Island  evi-ry  lowti  or  lity.  !«•  it  l'H  at  or  small. 
returns  one  wnutor  ;  and  thus  it  at  one  time  hefcll  that  a  population  of  .'.'.li.lHKI 
in  i;i  cities  and  towns  had  Vi  senators,  while  Ji  towns  witli  ju.iNni  people  .-.eni 
Si  senators.  In  the  House  of  77  nicmlM  is  each  city  or  town  had  at  lca«t  one 
nieniU'r.  and  tlie  oity  of  Providenc*-,  with  a  population  nearly  half  that  of  the 
State,  only  12.  .\ii  amendment  to  increa.se  the  House,  to  KKI  nn  miIm  rs  and  to 
give  Providence  'J'y  was  carried  in  I'.MKI.  In  lllinoi.s.  cviTy  district  returns  one 
senator  and  three  representativeB. 
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The  following  differ(>ucos  bi'twot-n  the  rules  governing  the 

two  Houses  are  general  :  —  „  .,„nv, 

1  The  senatorial  electoral  districts  are  always  larger,  usually 
twice  or  thrice  as  large  as  the  House-  districts,  and  the  number 
of  senators  is.  of  course,  in  the  same  proportion  smaller  than 
that  of  repre;  'n* stives. 

2  \  senator  is  usually  chosen  for  a  loi'.^er  term  than  a  repre- 
s-iitat-'e.  In  twentv-nim-  States  he  :its  for  four  years,  m 
>  c  (New  Jersey)  for  three,  in  thirteen  for  two,  m  two  (Massa- 
,  ;.asetts  and  Rhode  Island)  for  one  year  only  ;  th(>  usual  term 
.i  ;,  representative  being  two  years.  ,     .    ,     n     f 

3  In  most  cases  the  Senate,  instead  of  being  elected  all  at 
once  like  the  House,  is  only  partially  renewed,  half  its  members 
going  out  when  their  two,  or  four,  years  have  been  completc'cl, 
and  a  new  half  coming  in.  This  gives  it  a  sense  of  continuity 
which  the  House  wants.  . 

4  In  some  States  the  age  at  which  a  man  is  eligible  for  the 
Senate  is  fix.'d  higher  than  that  for  the  Hous.>  of  llepres<>nta- 
tives  •  Other  r(>strictions  on  eligibility,  such  as  the  exclusion 
of  clergymen  (which  still  exists  in  a  few  States  and  is  of  old 
standing),  that  of  salaried  public  officials  (which  exists  ever>^ 
where),  that  of  United  States  officials  and  memluTs  of  t  oign  s,s, 
and  that  of  p.Tsons  not  res"  lent  in  the  elee-toral  d.s  net  (fre- 
nuen  oy  law  and  practi<-ally  .miv(Tsal  l>y  custom),  apply  to  both 
Houses.  In  some  Stat.-s  this  last  restriction  goes  so  far  that 
a  member  ceasing  to  reside  in  the  .listrict  for  which  he  was 
elected  loses  his  seat  Ipso  facto.  ,,r,^x  ^i 

I  have  <lwelt   in  an  earlier  .hapter   (Chap.    \I\  )   on  the 
stn-ngth  of  this  local  feeling  as  regards  congressional  elections, 
and  on   the  n>sults,   to   a   Kuro])ean   .-y  unfortunate    which 
it    pn,du<-es.     It    is    .-.Ttainly    no   weaker    in    State    elections. 
Nobodv  <lre.  ..IS  of  otT.-ring  himself  as  a  candidate  for  a  placi 
in  whic-h  he  do.-s  lu.t  r.>si<l,>,  ev.M>  in  new  States,  where  it  might 
be  thought  that  there  had  not  been  tun.'  for  local   feeling  to 
spring  up.     Hence  the  educat.>d  and  leisured  resid.Mits  of  the 
greater  cities  hav(>  no  chan<-e  of  entering  the  State  legislature 
excei>t  for  the  citv  district  wherein  they  .Iwell ;    and  as  these 
city  districts  ar."  thosc>  most  likely  to  be  in  the  hands  ot  some 
noxious  and  selfish  ring  of  professional  politicians,  the  prospect 

.  I„  «<.n.o  Stat,  s  a  sonat-.r  must   l.av.-  attuin.-.l  thirty  yaM  of  u^o,  in  .s..n.e 
a  iri.r.-s.'ututivo  must  huv  atlaiii.'<i  tw.Mity-tiv.-. 
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for  such  ail  aspirant  is  a  dark  one.  NothiiiK  more  contrihutcs 
to  make  reform  difficult  than  the  ••wctcratc  habit  of  clioosinf: 
residents  only  as  members.  ;'..j;, :'».-,  ,;!i  al)l<>  and  pul)lic- 
spirited  man  desiring  to  ente:  tiic  .\s><'!i)!)iy  or  the  Senate  of 
his  State  and  shame  the  offen  i  r  wlio  are  ('.egradinK  or  plun- 
dering it.  He  may  l)e  wholly  kiiu'I.'  1<i  find  ;>  ;.i'ai,  !><'cause  in 
his  place  of  residence  tlie  i)arty  ()])po.-<;"t  i>;  his  own  may  hol<l 
a  permanent  majority,  and  he  \\'ill  not  be  even  considered  else- 
where. Suppose  a  group  of  earnest  men  who,  knowing  how 
little  one  man  can  effect,  d(>sire  to  enter  the  legislature  at  tlie 
siune  time  and  work  together.  Such  a  group  can  hardly  aris(> 
except  in  or  near  a  great  city.  It  cannot  effect  an  entrance, 
!)ecaus(>  the  city  has  at  best  very  few  s'>ats  to  be  seiztnl,  and 
the  city  men  cannot  offer  themselves  in  any  other  part  of  the 
State.  That  the  restriction  often  rests  on  custom,  not  on  law, 
makes  the  case  more  serious.  .^  law  can  be  repealed,  but  cus- 
tom has  to  l)e  imlearned  ;  the  one  may  l)e  done  in  a  moment 
of  ha]>py  impulse,  the  othi^r  ne(Hls  the  teaching  of  long  experi- 
ence applied  to  receptive  minds. 

The  fact  is,  that  the  Americans  have  ignored  in  all  tlieir 
legislative  as  in  many  of  their  administrative  arrangements, 
the  diffen^nces  of  capacity  l)etween  man  and  man.  They 
underrate  the  difficulties  of  government  and  overrate  the  ca- 
pacities of  the  man  of  common  sense.  (Ireat  are  the  Ijless- 
ings  of  equ"'ity  ;    but  wliat  follies  are  conmiitted  in  its  name  ! 

The  unfortimate  results  of  tl)is  local  sentiment  liave  been 
aggravated  by  the  t(>ndency  to  narrow  the  election  areas,  allot- 
ting one  senator  or  representative  to  each  district.  I'nder  the 
older  Constitution  of  Connecticut,  for  instance*,  the  twelve 
senators  were  elected  out  of  the  wh()l(>  State  by  a  popular 
vote.  Now  the  thirty-five  senators  are  chosen  by  dislricfs, 
and  the  Senate  is  to-day  an  inferior  body,  because  tlien  the 
best  men  of  the  whole  State  might  lie  chosen,  now  it  is  j)ossible 
only  to  get  the  leading  men  of  the  districts.  In  Ma.ssachusetts, 
under  the  Constitution  of  1780,  tlie  seiuitors  were  chosen  by 
districts,  but  a  district  might  n^turn  as  many  as  six  senators  : 
the  Assembly  men  were  chosen  by  towns,'  each  corporate  town 

'  A  fown  or  tiiwi'ship  iiicaiis  in  Xcw  Knuliitiil,  mikI  iiidi'cd  generally  in  tlio 
I'nited  States,  a  rural  area,  as  opposecl  to  a  eity.  It  is  a  I'oiuniUBity  wtiieli  has 
not   received   representative   munieipal   government.  —  Si'e   Chapter   .\LVIH. 
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h-iviiiK  at  l.-ust  ..ur  n'prcsrntutiv.N  uu.l  ni<.n>  in  proportion  to 
s  n  pu^<i<'"-  <»'"  proportion  bcin^  at  tin-  rat.  of  ono  udc.t.onal 
;  C  .  '.rv  275 VatabU-  P<.lls.     In  IS:«>  th.  seal,  of  pop..- 

m  to  n.prc-s.:ntativ.>s  was  rais.-.l,  a.ul  a  i>lan  pn-sc-nln.!  (  oo 
:        H   itc.    to  lH>  hon.  sot  forth)  un.lor  wlm-h  towns  ho  ow  tl.o 
3'    i  n  .'ntitlins  tl>on.  to  ono  roprosontativo,  should  havo 
;:^;;'o:tativo  a,:;iu.  a  oorta.  numbor  of  J^-sou^c^  ^ 
t.>..  vo-u-s    th»>  consus  l)oinK  takon  dooonnially.     Thus  a  suull 
1; ;;;;,;.  sond  a  n...U.  t.>  tho  Assombly  f- ^vo  yo:u-s  ou 
of  ovory  ton.  c-ho.>.inK  altoniato  yoars,  ^^J  \^'^.^^\;  "^^j* 
I-ist  fivo    as  it  ])loasod.     Now,  howovvr  (Anults   o    A.i.    IH.,7) 
tho  StWo  has  boon  divido.l  into  forty  Sonatonal  d.s  ru-ts   oaoh 
Vh  oh  roturns  ono  sonator  o.ily,  and  in  175  AssonU,ly  .hstnots, 
rot     n  nR  o,u>,  two.  or.  in  a  fow  oa.sos.  throo  roprosontat.vos  oa  h 
T  loli^osit  on  of  tho  loRislaturo  has  doc-linocovor  since  th.s 
olr  uKo  was  mado.     Tho  aroa  of  ohoioo  boiuR  sniallor,  mfenor  men 
a  0    ho  on  :   and  in  tho  oaso  of  tlio  Asson^bly  distncs  which  re- 
Uirn?^^e  inombor.  but  an^  oom^x,sod  of  sovoral  small  towns  the 
"  tioo  has  grown  up  of  J^iving  each  town  its  turn  so  that  not 
von    1  0  leading  man  of  the  <Ustrict,  but  t'  .-  loachng  man  of 
the  plixlinilar  ^nall  ooimnunity  whose  turn  ha.  come  round, 
is  olioson  to  sit  in  the  assembly. 

Universal  manhood  sutTrage,  subject  to  certain  disqualifica- 
tions  for  crime   (including  bribery  and   polygamy)   and   the 
ro.vipt  of  p.H,r  law  relief,  which  prevail  in  many  ^J^tes  -  m 
nine  States  no  paup.T  can  vote    -  is  th,^  rule  in  nearly  all  the 
s'  ,tos     Ten  slates  (Wyoming,  Utah,  Idaho,  ('«•  orado,  \\ash- 
higton'    Kansas.  Arizona,  ("alifornia.  ()n>gon,  and  Illinois)  give 
t  u        Vrago  to  women.     A  propc^rty  ciualifi.-ation  xv-as  formerly 
lui  od  in  many.  an<l  lasted  till  ISSS  in  Rhode  Island,  where 
.possession  of  real  estate  vahunl  at  SKU,  or  the  payment  of  a 
fix  of  at  least  SI  was  re(,uiro<l  from  all  c'itizons  not  natives  of  the 
I  nitod  States.'     Ten  other  Stat(>s  n-ciuire  tlu>  voter  to  have  paid 
ome  State  or  county  tax  (some  call  it  a  poll  tax) ;  but  i   he  does 
n  "  pav  it,  his  pur,  v  usually  pay  it  for  him,  so  the  restriction  is  of 
it  iJpraciical  importance.     Massachusetts  also  reqaires  tha   he 
,  .^},  \,,.  ^,,1,.  to  vv,A  tlio  State  Constitution  in  Lnglish,  and  to 
^v^tte  his  name  (Amdt.  of  1S.57)  ;   Connc.-ticut,  that  he  shall  be 

,  in     I     l.l.,,„l    lu.wcv.T    retains  a  q<mlifi<-ati<m  for  the  i»>rpo«.-s  of  votiiiK 

f.;,;^^:;!;;;^;;  ('i.y  r:;:,:;.:  a  «oo.i  .na„y  .-onatituti..,.  forbia  th.-  nn,.o«.- 

tion  of  any  property  (pialihi  ation. 
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able  to  rrad  any  i-cction  of  the  ('onstitiition  or  of  t'"  statutt's, 
and  shall  sustain  a  Kood  moral  character  (Anults.  o.  18.').")  and 
1845).  This  educational  test  is  of  no  great  conse(iuence,  i)artly, 
no  doubt,  because  illiteracy  is  not  h\fih  in  either  State  ;  and  t lie 
ballot  laws  have  reduce<l  tlie  need  for  it.  In  Massachuscitts  it  is 
now  enforced,  but  for  a  whih;  the;  party  manajicrs  on  both  sides 
apreed  not  to  troubh-  vot.Ms  about  it.  Mississippi  prescribes 
that  the  person  aiiplying  to  be  registered  "shall  b(;  able  to  read 
any  section  of  the  Constitution  or  be  able  to  inid(  rstaP<l  the 
same  when  read  to  him,  or  iiwr-  a  reasonable  interpretation 
thereof"  (Const,  of  18*,)()).'  Certain  lerms  of  resich-nce  withi- 
the  United  States,  in  the  i)articular  State,  and  in  the  voting  <lis- 
tricts,  are  also  recniired :  these  vary  greatly  from  State  to 
State,  but  are  usually  short. 

The  sulTrape  is  generally  the  same  for  other  purposes  as  for 
that  of  elections  to  the  legislature,  and  is  in  most  States  <on- 
finod  to  male  inhabitants.  In  many  States  women  are  i)ermitt(id 
to  vote  at  school  district  elections  and  on  matters  affectin}:, 
libraries:  and  some  confer  a  (lirect  ixipular  vote  or  referendum 
on  women  taxpayers  where  a  (luestion  is  submitted  to  the 
people.  Nowhere  is  any  disability  inii)osed  upon  married 
women  as  such  ;  nor  has  it  been  attempt(>d,  in  the  various  con- 
stitutional amendments  framed  to  give  political  suffrage  to 
women,  accepted  in  some  States,  and  rejected  by  the  people  in 
others,  to  draw  such  a  distinction,  which  would  indeed  be  ab- 
horrent to  the  g(>nius  of  American  law. 

It  is  important  to  remember  that,  by  the  Constitution  of  he 
United  States,  the  right  of  suffrage  in  Federal  or  national  elec- 
tions {i.e.  for  presidential  electors  and  members  of  Congress) 
is  in  each  State  that  which  the  Stat(>  confers  on  tho.se  who  vote 

'  Tho  "  rraa<m:it)lc  interpretation"  of  this  rcinarkiil.l.'  provision  secnis  to  1h> 
that  it  is  inten.l.ti  to  furnish  a  peaceful  niethoil  of  exehidinn  more  or  less  ilht- 
erate  necroes  aii<l  in.lu.linK  ilhteraf  whit.'S  :  a  lesuit  whi-h  has  In-en  :n  faet 
alaino.1,  and  which,  thoimh  it  may  appear  at  variance  with  the  spirit  of  th.' 
fifteenth  amendment  to  th<-  Fe.l.-ral  Constitution,  is  u.i<ler  the  circuinstan.'<-9 
of  Mississippi  possiMv  not  the  worst  solution  of  a  ditfi.'ult  prol.lcm.  As  to  the 
provisions  of  r<-cent  .Southern  ronstitutions  affectiim  the  votiim  of  iicKroes.  see 
Chaps.  XCIII.  an<t  \(IV.  post. 

The  Constitution  of  Colorado,  lH7t).  allowe.j  the  h'Kishiture  to  presenlH^  an 
e<iucationat  ciuatiiicatiun  for  i  iertors.  m>  sm!:  Vm\  to  thk"  "fTc.-t  jirior  to  a.d. 
IH'H)  Fh)ri(hi  1>V  its  Constitution  of  IHC.S  dir.'cted  its  h'Kishiture  to  preserihe 
8urh  qualifications,  which,  however,  wre  n,.t  to  apply  till  after  ISHO,  nor  to 
any  per.son  who  miKht  then  he  already  a  voter.  (In  the  Constitution  of  1886 
I  find  no  such  provision.) 
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at  tho  (>l(Tfi(»u  of  its  inon*  mmu'ious  House.  That  the  dilTiT- 
i<n('<'s  wliifh  miglit  (>xist  lM>t\v('cn  one  State  and  atiotln'i-  in  the 
width  of  the  Federal  fraiicliise  tliiis  granted,  are  at  i)r(>sent  (ex- 
eejit  in  the  Sontli)  insignitieant  is  (hie.  chiefly  to  the  prevah'iiee 
of  demoeratie  the«,ries  of  e(iuaiity  over  the  whole  Union,  i)artly 
|M>rhaps  also  to  the  provision  of  the  fourteenth  iunenchiient  to 
the  Federal  Constitution,  which  provides  that  the  repres(>nlation 
of  a  State  ii\  the  Federal  House  of  Representatives,  and 
therewith  also  its  veight  in  a  presidential  election,  may  he  re- 
duced in  proportion  to  the  nuniluT  of  adult  male  citizens  dis- 
qualified in  that  State.  .\s  a  Stat(>  desires  to  have  its  full 
weight  in  national  ])olitics.  it  has  liad  a  motive  for  the  widest, 
possible  enlargement  of  its  Federal  franchise,  and  this  inipli»'s 
a  corresponding  width  in  its  domestic  francliise. 

The  number  of  meml)ers  of  th(  legislature  varies  greatly  from 
State  to  State.  Delaware,  with  seventeen  senators,  has  the 
smallest  Senate,  Minn«^sota,  with  si.xty-tlinn'.  tlie  largest.  Dela- 
ware has  also  the  small(>st  House  of  Rei)resentativ(>s,  con- 
sisting of  thirty-five  members  ;  while  New  Hami)shire,  a  very 
small  State,  has  the  largest  with  ;?S«).  The  New  York  hous«-s 
number  ol  antl  1">0  respect iv(>ly,  thos(>  of  Pennsylvania  50  and 
201.  those  of  Massachusetts  40  and  210.  In  the  Western  and 
Southern  States  the  numln  r  of  representatives  rarely  exceeds 

120.1 

As  there  is  a  reason  for  everything  in  the  world,  if  one  could 
but  find  it  oiit,  so  for  this  difference  between  the  old  New 
England  States  and  those  newer  States  which  in  many  other 
points  have  followed  their  ])recedents.  In  the  New  England 
States  local  feeling  was  and  is  intensely  strong,  and  ev(>ry  little 
town  wanted  to  have  its  memlier.  In  the  West  and  South, 
local  divisions  have  had  less  natural  life;  in  fact,  th(>y  are 
.artificial  divisions  rather  than  genuine  connnunities  that  arose 
spontaneously.  Hence  the  same  reason  did  not  exist  in  the 
West  and  South  for  having  a  large  Assembly  ;  while  the  dis- 
trust of  rei)resentatives.  the  desire  to  have  as  few  of  tliem  as 
possible  and  pay  them  as  little  as  possible,  have  been  specially 
strong  motives  in  the  West  and  South,  as  also  in  New  York 
and  Pennsylvania,  and  liave  caused  a  restriction  of  numbers. 

I  North  Dakota,  howoviT,  i>rovi<lps  that  its  Sciiato  may  havo  as  many  as 
5<),  its  House  as  many  at*  14(1,  nifnilxTH, 

There  are  about  acven  thousand  State  legislators  in  all  in  the  United  States. 
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In  ull  States  tlic  iiicinhcrs  of  both  Houses  receive  the  sarno 
sjihiry.  In  some  cases  it  is  fixed  at  an  annual  sum  of  from 
$\r){)  (Maine)  to  $\m)  (New  York),  tlie  average  beinf?  SoOO. 
More  freciuentiy,  however,  it  is  calculated  at  so  much  for 
every  day  during  which  the  session  lasts,  varying  from  SI  (in 
Hhode  Island)  to  $H  (in  California  and  Nevada)  per  d  y  ($5 
seems  to  he  the  average),  besides  a  small  allowance,  called  mile- 
age, for  travelling  exjM'nses.  These  sums,  althougli  unrenninera- 
tive  to  a  man  who  leaves  a  thriving  business  to  attend  in  the 
State  capital,  are  an  object  of  such  (h-sire  to  tnany  of  the  repre- 
sentatives of  the  pe()ple,  that  the  latter  have  thcjught  it  prudent 
to  restrict  the  length  of  the  legislative  sessions,  which  now 
generally  stand  limited  to  a  fixed  number  of  days,  varying  from 
forty  days  in  (leorgia,  Nel)raska,  and  Oregon,  to  I'M  days  in 
Pennsylvania.  The  States  which  i)ay  by  the  day  are  also  those 
which  limit  the  session.  Some  States  secure  themselves  against 
prolonged  sessions  by  providing  that  the  daily  pay  shall  di- 
minish, or  shall  .-ib.solutely  ceas<>  and  determine,  at  the  expiry  of 
a  certain  number  of  days,  hoping  thereby  to  expedite  business 
and  check  inordinate  zeal  for  legislation.' 

It  was  formerly  usual  for  tin-  legislature  to  meet  annually, 
but  the  exi)erienc(>  of  bad  legislation  and  over  legislation  has 
led  to  fewer  as  well  as  shorter  sittings  ;  and  sessions  arc  now 
bieimial  in  all  States  except  two  (Alabama  and  Mi>sissii)pi)= 
where  they  are  (|uadreimial,  and  in  the  six  following  :  —  Massa- 
chusetts. Rhode  Island,  New  York,  New  Jersey.  South  Caro- 
lina, (leorgia,  all  of  them  old  States.  In  these  last  the  sessions 
are  aimual,  save  in  that  ochl  little  nook  liliode  Island,  which 
still  convokes  her  legislature  every  May  at  New])ort,  and  after- 
wards liolds  an  adjourned  session  at  Providence,  the  other  cliief 
city  of  the  conmionwealth.  There  is,  however,  in  nearly  all 
States  a  power  reserved  to  the  governor  to  summon  the  Houses 
in  extraordinary  session  should  a  pressing  occasion  arise,  but  the 
provisions  for  daily  pay  do  not  usually  apjily  to  these  extra 
sessions."' 

'  These  liniit.'itionn  on  payment  are  sonietinies,  where  statutory,  repealed  for 
the  orra.-iion.  In  the  .Swis.s  Feth  r:u  Asjeiiilil;,  a  inti::!t'-r  r~  Piv^r  y-Ay  il*>^ 
per  diem  I  only  for  tl)os«'  days  on  whieh  he  answers  to  his  name  on  the  roll  eall. 

»  Mis.  ssippi  provides  for  a  sliort  special  session  for  financial  hills  halfway 
thnjunh  the  term. 

■'  .Some  of  the  Mennially-nieetiug  legislatures  are  apt  to  hold  adiourneil 
sestiionii  in  the  off  years. 
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'  Bill8  may  originate  in  either  House,  save  that  in  most  States 
money  bilh  must  originate  in  the  House  of  Representatjves 
a  rule  for  which,  in  the  present  condition  of  thmgs,  when  i>oth 
Houses  are  equally  directly  repn'sentative  of  the  people  and 
chosen  by  the  same  electors,  no  sufficient  ground  appears,     it 
is  a  curious  instance  of  the  wish  which  animated  the  frame.^  of 
the  first  Constitutions  of  the  original  thirteen  States  to  reproduce 
those  details  of  the  English  Constitution  which  had  been  deemed 
bulwarks  of  liberty.     The  newer  States  borrowed  it  from  their 
elder  sisters,  aid  the  existc'nce  of  a  similar  provision  in  tie 
Federal  (Constitution  has  helped  to  perpetuate  it  in  all  the 
Statee.     But  there  is  a  reason  for  it  in  Congress   the  Federal 
Senate  not  being  directly  representative  of  equal  numbers  of 
citizens,  which  is  not  found  in  the  State  h>gis  atures :  it  is  m 
these  h-.t  a  mere  survival  of  no  present  functional  value     Money 
bills  may,  however,  be  amended  or  rejected  by  the  State  Sen- 
ates like  any  other  bills,  just  as  the  Federal  Senate  amends 
money  bills  brought  up  from  the  House.  ,    •       ,  , 

In  one  point  a  State  Senate  enjoys  a  special  power  obviously 
modelled  on  that  of  the  English  House  of  Lords  and  the  Federal 
Sei-ate.     It  sits  a.s  a  court  under  oath  for  the  trial  of  State 
officials  impeached  by  the  House.'     Like  the  Fe.leral  Senate, 
it  has  in  many  States  the  power  of  confirm- ng  or  rejecting  ap- 
pointments to  office  made  by  the  governor.     \V  lH>n  ,t  considers 
these  it  is  said  to  "go  into  executive  session.       The  power  is 
an  important  one  in  tho^o  States  which  allow  the  governor  to 
nominate  the  higher  judges.     In  other  respects  the  powers  and 
procedure  of  the  two  Houses  of  a  State  legislature  are  identical 
except  that,  wherea.sthe  lieutenant-governor  of  a  State  is  generally 
ex  officio  president  of  the  Senat(N  with  a  ca-sting  vote  therein, 
the  House  always  <-hooses  its  own  Speaker.     The  legal  quorum 
is  usually  fixed,  by  the  Constitution,  at  a  majority  of  the  whole 
number  of  members  elected,^'  though  a  smaller  number  may 

>  In  N.-w  York  imiKnuhmrnts  un-  tri.-c  l.y  tl..'  S.-nut.^  aiul  tin-  iudK<->.  "f  the 
Court  oT.rpp. Hi;  rtin«  to^ethor  :    in  NW.ra^ku  by  t.u-  ju.Ik-s  of  t.u-  >upr..n.e 

'" "1u..v  aiKi  thrrr  our  f.nd.  slisht  .liff.-r..n<..>s,  a.,  for  in«nu.oo,  in  Vormont  the 
Dow.r<leo.-nniaUv  to  propo«' a.n.nanu.nts  to  th.-  (V.nst.tut.on  In-lonp*  o  tU 
^uatV  though  th..  .•<m.v.rr..„,.o  of  th.  Hou.s.-  i«  nec.l.Hi.  I  owover  1  do  not 
at  n'Vt  i.  tW.  .unnnary  to  «ivo  ev.-ry  d.tail  of  '"v-y  C'on^t.tu  u.n  hut  only  a 
fair  KPiuTul  aorount  of  what  ••onunonly  pr.-va.b.  an.l  .8  of  ".«.«t  n.torest  to  the 

'^t'^:'::ZZS::t^:^.„ruru  at  two-third,  and  two  ^poHfy  a  number 
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adjourn  and  compel  tho  attendance  of  absent  members.  Both 
Houses  do  most  of  tli(>ir  work  by  committees,  much  after  tlie 
fashion  of  ConRress,'  and  the  conunittees  are  in  both  usually 
chosen  by  the  Speaker  (in  the  Senate  by  the  President  of  that 
body),  though  it  is  often  provided  that  the  House  (or  Senate) 
may  on  motion  vary  thei.  composition.'-'  Both  Houses  sit  with 
open  doors,  but  in  most  States  the  Constitution  empowers  them 
to  exclude  strangers  when  the  business  recpiires  secrecy. 

The  State  governor  hius  of  course  no  right  to  dis.solve  th(> 
legislature,  nor  even  to  adjourn  it  unless  the  Houses,  while 
agreeing  to  adjourn,  disagree  as  to  the  date.  Such  control  as 
the  legislature  can  exercise  over  the  State  officers  by  way  of 
inquiry  into  their  conduct  is  generally  exercised  by  commit- 
tees, and  it  is  in  conunitt(>es  that  tlie  form  of  bills  is  usually 
settled  and  their  fate  decided,  just  as  in  the  Federal  Congress, 
the  lobby  having  of  course  a  great  and  usually  a  pernicious 
influence".  The  proceedings  are  rarely  reported.  Sometimes 
when  a  committee  tak(>s  evidence  on  an  important  fiU(>stion  re- 
porters are  present,  and  the  j)roceedings  more  resemble  a  public 
me(>ting  than  a  legislative  s(>ssion.  In  souk^  States  when  a 
bill  is  referred  to  a  Connnittee  any  citi/en  of  the  State  may 
appear  and  give  evidence  for  or  against  it,  so  that  ample  security 
is  taken  for  the  ascertainment  of  public  sentiment  and  for 
enabling  all  private  interests  affected  to  state  their  case.  This 
liberty  IS  largely  used  in  ]\Ia.ssachusetts,  ami  with  excellent  results. 
It  need  scarcely  be  added  that  neither  House  s-i  arately,  nor 
both  Houses  acting  together,  can  control  an  ex> cutive  officer 
otherwise  than  either  by  passing  a  statute^  prescribing  a  certain 
course  of  action  for  him,  which  if  it  b»>  in  excess  of  their  powers 
will  be  held  unconstitutional  and  void,  or  l)y  withholding  the 
appropriations  necessary  to  en:ible  him  to  carry  out  tlu^  course 
of  action  he  proposes  to  adopt.  Tlie  latter  method,  where  ap- 
plicable, is  the  more  effective,  l)(>caus(>  it  can  be  used  l)y  a  bare 
majority  of  eitluT  House,  whereas  a  bill  passed  by  both  Houses 

'  See,  as  to  the  roniniittooa  of  rongrcss.  Chapter  XV.  nnlr.  Many  roiistitu- 
tions  provide  tliat  no  hill  sliall  pass  unless  it  has  Ix'rn  previously  referred  to 
an  1  considered  liy  a  connnittee. 

-  In  Ma.-s-iarhu.-5etts  there  were  in  1012  live  staiifiiriK  rommittrrs  nf  the  Senate, 
seven  of  the  House,  and  thirty  joint  standinu  coinniittees  of  both  Houses. 
In  North  Dakota  there  were  in  ISiU  thirty-three  standinec  eoniniittoes  of  the 
.Senate,  thirty-nine  of  the  House ,  and  six  joint  standinj!  eoniniitteea  of  House 
and  Senate.  In  New  York  there  were  in  llti;j  twenty-five  standing  conunittees 
of  the  Senate,  thirty-one  of  ihe  Assendjiy. 
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may  hv  votocd  by  the  governor,  a  point  so  important  a.s  to  ncod 

a  few  words.  .  ,  ,•  .1 

One  ^^tato  only,  North  Carolina,  still  vests  IcRislative  author- 
ity in  the  logislaturo  alone.  All  the  rest  now  rcMiuire  a  hill  to 
he  submitt(>d  to  the  governor,  and  permit  hnn  to  return  it  to 
the  l(>Kislature  with  his  objections.  If  he  so  returns  it,  it  ean 
onlv  l)e  again  iKis.sed  "over  the  v(-to"  by  something  more  than 
a  bare  majority.  So  to  pa.ss  a  bill  over  the  veto  there  is 
reciuired  — 

In  one  State  (Connecticut)  a  majority  in  each  House. 

In  eight  States  a  majority  in  each  House  of  all  the  members 
elected  to  that  House. 

In  three  States  a  majority  of  three-fifths  in  each  House  of  all 
the  members  elected. 

In  eight  States  a  majority  of  two-thirds  in  each  House  ot 
all  the  members  prescMit.  .•     n  .1 

In  twrnty-sev(!n  States  a  majority  of  two-thirds  ol  all  tlie 
membere  elected. 

In  one  State  (Massachusetts)  two-thirds  of  the  elected  mem- 
bers of  the  House  in  which  the  bill  originated,  and  two- 
thirds  of  the  members  present  in  the  other  House. 

In  one  State  (Virginia)  two-thirds  of  the  members  present 
and  a  majority  of  those  elected  in  each  House. 

Here,  therefore,  as  in  the  Federal  Constitution,  we  find  a 
useful  safeguard  against  the  unwisdom  or  misconfluct  of  a  leg- 
islature, and  a  method  provided  for  escaping,  in  extreme  cases, 
from  those  deadlocks  which  the  system  of  checks  and  balances 
tends  to  occasion.  .    . 

I  have  adverted  in  a  preceding  chapter  to  the  restrictions 
imposed  on  the  legislatures  of  the  States  by  their  respective 
Constitutions.  Thes(>  restrictions,  which  are  numerous,  elabo- 
rate, and  in.structive,  take  two  forms. 

I.  Exclusions  of  a  subject  from  legislative  competence,  i.e. 
prohibitions  to  the  legislature  to  pass  any  law  on  certain  enu- 
merated subject?.  The  most  important  classes  of  prohibitetl 
statutes  are  — 

Statutes    inconsistent    with    democratic    principles,    as,    for 
example,  granting   titles  of   nobility,  favouring   one  reli- 
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Rious  (lenoininatioii,  ('r<'atiiig  a  property  (jualification  for 
suffrage  ,)r  office. 

Statutes  against  p^iMic  policy,  r.<h  tolerating  lotteries,  im- 
pairing the  ol)ligati<  M  of  contracts,  incorporating  or  ikt- 
mitting  the  incorporation  of  hanks,  or  the  holding  by  a 
State  of  bank  stock.' 

Statutes  special  or  local  in  their  application,  a  very  large 
and  increasing  category,  the  fulness  and  minuteness  of 
which  in  many  Const  it  u1  ions  show  that  the  mischiefs 
arising  from  improvident  or  corruj)t  special  legislatioi- 
mast  have  become  alarming.  The  lists  of  prohibited  sub- 
jects in  the  Constitutions  of  Missouri  of  1875,  Montana 
and  North  Dakota  of  ISHl),  Mississip|)i  of  ISiK),  and  Okla- 
homa, 1907,  are  the  most  complete  I  have  found.'-'  Okla- 
homa enumerates  twenty-eight  topics,  sj)ecial  legislation 
on  which  is  fori)idden. 

Statutes  increasing  the  State  del)t  beyond  a  certain  limited 
amount,  or  iHTinitting  a  local  authority  to  increase  its  debt 
beyond  a  prescribed  amount,  the  amount  being  usually 
fixed  in  proportion  to  the  valuation  of  taxable  pro{)erty 
within  the  area  administered  by  the  local  authority.' 


i 


II.  Restrictions  on  the  procedure  of  the  legislature,  i.e. 
directions  as  to  the  particular  forms  to  be  observed  and  times 
to  be  allowed  in  pa-ssing  bills,  sometimes  all  bills,  sometimes 
bills  of  a  certain  sp<>cified  i,  ture.  Among  these  restrictions 
will  be  found  provisions  — 

As  to  the  majorities  necessary  to  pass  certain  bills,  especially 
appro j)riat ion  bills.  Sometimes  a  majority  of  the  whole 
number  of  members  elected  to  each  House  is  recpiired,  or 
a  majority  exceeding  a  bare  majority  of  those  pri'sent. 

As  to  the  method  of  taking  the  votes,  e.g.  by  calling  over  the 
roll  anil  rei^ording  the  vote  of  each  member. 


'  Sep,  for  iii>:i;!ii'f.  Constitution  of  Texas  of  1S70. 

'Similar  li.st:^  cicur  in  thi-  constitiitions  of  all  the  Western  and  Southern 
States  as  wdl  as  of  sonn    Kastern  States  ((.;/.   Pentisylvania  and    New  York) 
AiiioiiK  tlieni  tiie  pniiiiiitioii     t  >  Kraut  liivorci's  and  to  authorixe  tlie   adoption 
or  legitimation  of  children  are  fre(|uent. 

'.See  also  Chapter  XLIII.  on  .State  Finance.  Tlie  local  authorities  had  In-en 
usuiilly  forbidden  liy  statute  to  lK)rrow  or  tax  beyond  a  certain  amount,  but 
us  they  had  formed  the  habit  of  obtaining  dispensations  from  the  State  \egtA- 
lutures,  the  chejck  nieutioned  in  the  text  has  Iki'ii  impu.sed  on  the  latter. 
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As  to  allowing  certain  intervals  to  elapse  lH>tween  each  read- 
ing of  a  measur..,  and  for  preventing  the  hurried  passage 
of  hills,  esixrially  appropriation  hills,  at  the  eml  cf  the 

session.  ,       ,  ,,  .       .i 

As  to  reading  of  hills  puhlicly  and  at  full  ii'ngth. 
As  to  sending  all  hills  to  a  connnittee,  and  prest  ibmg  the 

mode  of  its  action. 
Against  secret  sessions  (Idaho). 

As  to  preventing  an  act  from  taking  effect  unt.l  a  certam 
time  e.g.  ninety  .lavs  after  the  a.ljoununent  of  the  ses.s.on. 
Against  changing  the  punK)se  of  a  hill  during  its  pa-ssage. 
As  to  including  in  a  hill  only  on.,  suhjc-t,  an.l  expre».sing 

that  suhject  in  the  title  of  the  l>ill. 
Against    re-ena.ting,    or    amrn.ling.    or    incorporating     any 
former  act  by  reference  to  its  title  merely,  without  setting 
out  its  contents.' 
The  last  two  clas.ses  of  laovisions  might  1h>  found  whole- 
some in  Englan.l,  wIut.-  mwU  of  the  .liffi.ulty omplaine.    .,f 
by  th.'  ju.lges  in  onstruing  th.'  law  aris.>s  from  th..  mo.  ern 
habit  of  incorporating  parts  of  former  statutes,  and  dealing 
with  them  by  reference.- 

Where  statut.'s  have  been  na.sse.1  by  a  Legislature  upon  a 
prohibited  subject,  or  where  the  prescribe.1  forms  have  l)een 
transgress...!  or  omitt.Hl,  the  statut..  will  be  held  voi.l  so  far  as 
inconsistent  with  the  Constitution. 

Even  these  multiform  n^strictions  on  the  State  legislatures 
have  not  b..en  found  suffici..nt.  Bitte.l  ami  bri.lled  as  they  are 
by  the  Constitutions,  th..y  contriv.',  as  will  appear  in  a  later 
chapter,  to  do  plenty  of  mischief  in  the  direction  of  private  or 
special  legislation. 

Although  State  legislatures  have  of  course  no  concern  what- 
ever with  foreign  affairs,  this  is  not  ileem(.d  a  reason  for  abstain- 

.  Iduho.  In.liana.  and  Or..«on  .liroot  ov.-ry  Art  to  »x>  plainly  «"f 'f'.^f  .\"« 
as  far  us  p„.-«il.l..  t.-hn'  1  t.-rnis.  an.l  I^.uisianti  (C  ...istitutu.n  ..f  IS.IK,  8  .«l) 
^yl  '•Th;.  (i..n..ral  As.h..„...1v  «hall  n.-v.T  a.l..,.t  any  «y.t..m  or  .•ocl.-  «^  '*w  /  y 
S.TU1  r.frn'n.-..  to  «url,  HyHfrn  or  ....l.-  of  laws,  l.ut  m  all  .■us.-h  shall  rente  at 
Iciicth  *he  -•■V'TmI  provisions  of  the  laws  it  may  enact. 

.Not  to"a.l.l  that  the  inclusion  in  one  statute  of  wholly  .hrter-nt  matter 
mav  ou.-rate  harshly  on  p.rsons  who  have  faiUnl  to  note  the  nunor  eonte  ts 
71  hm  whosi  principal  p'l^.r.H^se  does  not  atTeet  then..  The  <<'■""-';-;;' ^♦l^ 
New  Forest  in  Hampshire  wen-  .>n.e  surpriscM  to  awake  one  mornmK  ^^nJ  ""d 
thai  the  Crown  had  s„niK«le.l  through  I>arlian.ent.  in  an  Act  relating  to  fore- 
ghores  in  .Scotland,  a  clause  seriously  prejudicial  to  their  interests. 
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inn  from  passing  resolutions  on  that  subject.  The  passion  for 
what  is  calli'.'  'TcsolutiiiK*'  is  strong  rvcrywhcrc  in  Anu'rica. 
and  an  t-xpn'ssion  of  sympathy  with  an  oj)pnssc(i  foniKii 
nationality,  or  of  «ii.si)i«>asiirc  at  any  unfriendly  liehaviour  of 
a  foreign  jKJwer,  is  not  only  an  ohvious  way  of  relieving  the 
feelings  of  the  I'  -islators,  l>ut  often  an  electioneering  device, 
which  appeals  to  some  section  of  the  State  voters.  Accordingly 
such  resolutictns  us((|  to  he  common,  and  are,  though  of  course 
quite  irregular,  <iuit(!  innocuous. 

Debates  in  these  bodies  are  seldom  well  reported,  and  some- 
times not  reiMjrted  at  all.  One  result  is  that  the  conduct  of 
members  escajM's  the  scrutiny  of  their  constituents;  a  Ix-tter 
•  )ne  that  speeches  are  generally  sh(»rt  and  practical,  tlu'  motive 
for  rhetorical  displays  being  absent.  If  a  man  does  not  make 
a  reputation  for  oratory,  he  may  for  (luick  good  .sense  and  busi- 
ness habits.  However,  so  much  of  the  real  work  is  done  in 
committees  that  talent  for  intrigue  or  "management"  usually 
counts  for  more  than  debating  power. 
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The  exrrutivo  dcpurtinont  in  a  Stutc  consists  of  a  governor 
in  all  the  States),  a  lioutonant-^iovornor  (in  thirty-fiv«'),  and  of 
various  minor  officials.     The  governor,  who,  under  the  earlier 
Constitutions  of  most  of  the  oriKinal  thirteen  States,  was  diosen 
by  the  IcKislature,  is  now  always  elected  by  the  jK'ople,  and 
by  the  same  su'Trage,  practically  universal,  as  the  lej^islature. 
He  is  elected  d.irectly,  not,  as  under  the  Federal  Constitution, 
by  a  college  of  electors.     His  term  of  office  is,  in  twenty-three 
States,  four  years;  in  one  State  (New  Jersey),  three  years;  in 
twenty-two  States,  two  years  ;  and  in  twoStat«'s  (Massachusetts 
and  Hho<h'  Island),  one  year.      His  salary  varies  froi.  S12,(KK)  in 
New  York  and  Pennsylvania  to  S2:)(X)  in  Vermont  and   one 
other  State.     Some  States  limit  his  re-eliKibility  ;  but  in  those 
which  do  not  there  exists  no  tradition  forbidding  a  third  term  of 
office  similar  to  tiiat  which  prevails  in  the  Federal  (iovernment. 
The  earlier  Constitutions  of  the  original  States  (except  South 
Carolina)  a.ssociated  with  the  governor  an  executive  council' 
(calletl  in  Delaware   the   Privy  Council),  but    these  councils 
have  hmg  since  disappeared,  excei)t  in  Massachu.setts,  Maine, 
and  North  Carolina,  and  the  governor  remains  in  solitary  glory 
the  official  head  and  representative  of  the  majesty  of  the  State. 
His  i)()wers  in  the  latter  decades  of  the  last  century  had  come 

1  \n„th.T  ilhustratioi.  -f  tl.i^  tcn.l.'u.y  to  fpriKliic-  KnKlunii.  V-rnmnt  was 
still  .'i...l..r  th,.  iiinm.hc-  .,f  .„loi,i:il  ,,r.'.v.l<-nts  whet,  it  fn.nuHl  its  (  n.i.t.tvitions 
of  17S6  and  17!W,  Main.-  wa.-i  influcn.'od  hy  Massu.'hus.-tls.  Nonr  of  ihv  n.w.r 
Wistcrii  States  has  ever  tried  the  ex|)<Tinient  of  such  a  {•ouneil. 

\ew  York  had  oriBinatly  two  Councib,  a  "  Couneil  of  ApiM.inttnent      e.m- 

,;o.; f  the  Cnvernor  and  a  Senator  from  ea.'h  of  the  (ontfinally  four)   di8- 

triets'and  a  "( ■ouneil  of  K.'vimon,"  eonsistmK  of  the  l.overnor,  the  (  haneel  .,r. 
•mil  tiie  ju.lues  of  the  Supreme  ('..urt.  and  possessiuK  a  veto  on  statutes.  1  He 
Covernor  has  now.  sine.'  the  ..xtin.-tion  of  these  two  .-oMneils,  ol.tmn.Hl  some  of 
the  patronage  whieh  belonged  to  the  former  as  w.-ll  as  the  veto  whuh  h.-longod 
to  the  latter. 
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to  Im'  mon«  specious  thun  solid,  hut  in  the  |)n'H<Mit  century  they 
have  begun  to  revive.  One,  that  of  veto,  is  recognized  uh  of 
Rreat  pract;"al  vahie.  He  is  charged  with  the  duty  of  seeing 
that  the  la.vs  of  the  State  are  faithfully  administered  hy  all 
officials  and  the  judgments  of  the  courts  carried  out.  He  has, 
in  nearly  all  States,  the  power  of  reprieving  and  pardoning 
offcnilers,  hut  in  some  this  does  not  extend  to  treason  or  to  con- 
viction on  imiM'achmetit  (in  \'erniont  he  caiuiot  pardon  for 
murder),  and  in  some,  other  authorities  are  associated  with 
him  in  the  exercvse  of  this  prerogative.  Some  recent  (  onsti- 
tutions  impose  restrictions  which  witness  to  a  distrust  of  his 
action  ;  nor  can  it  he  denied  that  the  power  has  .sometimes 
been  used  to  relea.se  offenders  (t.i;.  against  the  election  laws) 
who  (leserv(<d  no  sympathy.  The  governor  is  also  comman- 
der-in-chief of  the  armed  forces  of  the  State,  can  embody  the 
militia,  rep<'l  invasion,  suppress  insurrection.  The  militia  are 
now  injpurtant  chiefly  as  the  force  which  may  he  used  to  sup- 
press riots,  latterly  ni»t  unfretiuent  in  connection  with  labour 
disputes.  \Ias.sachusetts  ha.s  al.so  created  a  small  State  i)olice 
forc(>  (called  tin-  District  Police),  placing  it  at  the  disposal  of 
the  governor  for  the  maintenance  of  order,  wherever  disturbed, 
and  for  the  enforcement  of  various  administrative  regulations. 
Penn.sylv.-iiiiu.  having  frequently  suffered  fron*  .strikes  accom- 
panied hv  violence  in  the  mining  regions,  has  also  a  State  police. 
.Michigan  lias  (and  Massachusetts  and  Rhode  Island  formerly 
had)  a  State  police  tor  the  enforcement  of  their  anti-li(iuor  legis-- 
lation,  and  Xew  Y.jrk  State  has  one  for  supervising  elections  in 
New  Yori.  'it',       Delawar,'  has  two  State  detectives. 

He  apfx  int-  -;<Mne  ^^w  officials,  hut  seldom  to  high  posts, 
and  in  niacr  Mia^^s  u-  nominations  require  the  approval  of 
tt,e  Stat,  -^siw  '  atronage.  in  which  th.  President  of  th(; 
J  nited  --RSt-  :i^u-  one  of  his  most  desinnl  and  most  disagree- 
ai)l^-  tuarwons.  -  a  rri-  cas"  ,f  a  State  governor  of  slight  value, 
hr-aui^-  TSif  Stssiif  .i6t-^~  are  not  miiiierous,  and  the  more  impor- 
tant aad  iacTaiiT-  tnje-  arf  filled  by  the  direct  election  of  the  peo- 
pk-.      ■WwTtte-**—    taiere    has   lately  appeared    a  teiulency  to 

rrammir  -a.-  nir^     —  a  »a>o^n  ...l...  ....«  \-^  h-]A  m-rL^^-il}       +1   -        ! 

—   -^  -  - -_  r —    -  ;:••  1  .iU  i.-e  hriu  renponsHju',  ilie  ^^^■k•c- 

tixm  »i  tt^asfte  rier;  for  some  of  the  posts  recently  created. 
H*^  has  Tae  radit  «f  ^"cjuiring  information  from  the  other  execu- 
ti-T  offirjiit;  ini  is  usuaiiy  fn)un(^  to  communicate  to  the  legis- 
iaEiarp  m>  '-jew*-  reasErding  the  condition  of  the  commonweftlth. 
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He  may  also  rrcommond  mcai^urrs,  but  is  not  expected  to 
frame  and  present  bills,  though  he  may  practically  do  this  by  hav- 
ing a  measure  introduced  which  embodies  his  recommemlatJons 
In  a  few  States  he  is  directed  to  present  estimates.  He  has  m  al 
the  States  but  one  (North  Carolina)  a  veto  upon  l)ills  passed 
bv  the  legislature.'  This  vito  may  be  overridden  m  manner 
already  indicated  (see  List  preceding  chapter),  but  generally 
kills  the  measure,  because  if  the  bill  is  a  bad  one,  it  calls  the 
attention  of  the  people  to  the  fact  and  frightens  the  legislature, 
wherea.s  if  the  bill  be  an  unobjectionable  one,  the  governor  s 
motive  fur  vetoing  it  is  probably  a  party  motive,  and  the  n>quisite 
overriding  majority  can  seldom  be  secured  in  favour  of  a  bill 
which  either  party  dislikes.  The  use  of  his  veto  is,  in  ordinary 
times,  a  governor's  most  serious  duty,  and  chiefly  by  his  discharge 

of  it  is  he  judged.  .     «*u      i 

Although  less  sought  after  and  prized  than  in     the  clays 
of  the   Fathers,"   when  a  State  governor  sometimes  refused 
to  yield  precedence  to  the  President  of  the  United  States,  the 
govTHiorship  is  still,  particularly  in  New  England,   and  the 
greater  States,  a  post  of  some  dignity,  and  affords  an  oppor- 
tunity for  the  display  of  character  and  talents.     It  was  in  his 
governorship  of  New  York  that  Mr.  Cleveland,  for  instance, 
commended  himself  to  his  party,  and  rose  to  be  Presi(k-nt  oi 
the  United  States.     Similarly  Mr.  Hayes  was  put  forward  for 
the  Presidency  in  1876  because  he  had  been  a  goo<l  governor  of 
Ohio.     During  the  Civil  War,  when  each  governor  was  respon- 
sible for  enrolling,  iniuipping,  officering,  and  sending  forward 
troops  from  his  State,^  and  when  it  rested  with  him  to  repress 
attempts  at  disorder,  much  depended  on  his  energy,  popularity, 
and  loyalty.     In  some  States  men  still  talk  of  the  "war  gov- 
ernors" of^hose  days  as  heroes  to  whom  the  North  owchI  deep 
gratitude.     And  since  the  Pennsylvanian  riots  of  1877  and  those 
which  have  sul)sequently  occurred   in  Cincinnati  and  Chicago 

1  It  .Icsorvrs  to  Im-  romark(xl  that  nrithrr  the  Constitution  of  llic  Swis.s  C'on- 
fr<1rration  nor  any  runtonal  constitution  vests  a  veto  in  any  officer.  Switzer- 
land seems  in  this  respeet  more  demorratio  than  the  Aineriean  States,  while  in 
the  amount  of  authority  whieh  the  Swiss  allow  to  the  executive  government 
over  the  eitizrn  (.as  witne««  the  ctise  of  the  Salvation  Army  troubles  in  Tanton 
Hern)  they  are  less  democratic.  .,,.,.  n  . 

'  Commissions  to  ofTicers  up  to  the  rank  of  colonel  inclusive  were  usually 
issued  bv  the  governor  of  the  State  :  the  regiment,  in  fa<t,  was  a  State  pnn\ur\, 
though  the  regular  1'e.leral  army  is  of  course  raised  and  managed  by  the  hederal 
Government  directly. 
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have  shoAvn  that  tumults  may  suddenly  grow  to  serious  propor- 
tions, it  has  in  many  States  become  important  to  h-,ve  a  man 
of  prompt  decision  and  fearlessness  in  the  office  which  issues 
orders  to  the  State  militia.' 

The  decline  already  noted  in  the  respect  and  confidence  felt 
for  and  in  the  legislatures  has  latterly,  in  some  States,  tended 
to  attach  more  influence  to  the  office  of  (lovernor,  antl  has  opened 
to  a  strong  and  upright  man,  the  opportunity  of  making  it  a 
post  of  effective  leailership.  The  people  are  coming  to  look 
upon  the  head  of  their  conmionwealth  as  the  person  responsible 
for  giving  them  a  firm  and  honest  administration.  When  they 
are  convinced  of  his  rectitude,  they  regard  him  as  the  represent- 
ative of  their  own  best  will  and  purpose,  and  have  in  some 
instances  shown  that  they  are  prepared  to  support  him  against 
the  legislature,  and  to  require  the  latter  to  take  the  path  he 
has  pointed  out. 

The  elective  Lieutenant-Governor  who,  in  most  States,  steps 
into  the  governor's  place  if  it  becomes  vacant,  is  usually  also 
ex  officio  President  of  the  Senate,^  as  the  Vice-President  of  the 
United  States  is  of  the  Federal  Senate.  Otherwise  he  is  an 
insignificant  personage,  though  sometimes  a  member  of  some 
of  the  executive  boards.' 


'  This  in  the  place  for  noticing  a  rcniarkiililc  novelty  in  the  relations  of  the 
States  and  their  resiM-ctive  executive  heads  to  the  Nation  and  i»s  head.  In 
1!H)S  the  President  of  the  United  States  invited  the  (Jovernors  of  all  the  States 
to  meet  him  and  some  persons  of  exceptional  knowledRe  and  experience  in  a 
•■onfereiice  at  VVashiiiKton  for  the  purpose  of  considerini?  a  matter  of  high  public 
c.)nse(|uence,  namely  the  Im'sI  method  of  conserviriK  and  turniiiK  to  full  account 
till'  natural  resources  of  the  country,  such  as  forests,  mines,  aiul  water  i)ower. 
The  ol.ject  was  to  enlist  the  interest  of  the  .><tates  in  the  adoption  of  a  national 
l-.'lii'y  uiMHi  this  (treat  national  matti'r,  and  if  ixis-silile  to  induce  them  to  le^is- 
lati-  each  for  itsi'lf  in  ai'cordance  with  some  Kcncral  principles  which  minht  also 
lie  recognized  and  carried  out  l>y  the  National  (lovernnicnt  in  its  own  sphere. 
The  Conference  met  in  the  winter  of  KKtS  and  attain  early  in  IIKKI.  Not  only 
did  its  (leliheralions  conunand  nuii'h  attention  from  the  people,  l>ut  the  .•scheme 
of  brinuinK  the  Slates  throuKh  their  (Icvirnors  into  couniil  with  the  National 
administration  in  a  way  not  provid'd  for  l.y.  hut  in  no  wise  inconsistent  with  the 
Fell  Tal  ("onstitution,  appeared  to  set  ,i  pri-ii>dent  la  pa  hie  of  iK'in)?  use<l  there- 
after, as  a  means  of  arousing  public  opinion  and  concentratiiiK  it  upon  some 
common  aim,  which  it  miKht  be  founil  difficult  to  attain  throuuh  the  action 
of  ConKress.  In  1!»1()  arrancements  wire  made  for  holding  conferences  of 
(lovernors  at  stated  times  in  the  future, 

'  In  Kh(Hle  Island  the  governor  presides  over  the  Senate,  an  interesting 
Burvivnl  of  Kuropean  arrauKcments. 

'  Where  there  is  no  lieutenant-governor,  the  I'resident  of  the  State  Senate 
or  the  .Secretary  of  Stati'  usually  succeeils  if  the  governor  dies  or  l)econiei> 
incapable  of  diiicharging  liia  functions. 
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The  names  and  duties  of  the  other  officers  vary  from  btate 
to  State     The  most  frequent  are  a  secretary  of  state  (m  all 
States),  a  treasurer  (in  all),  an  attorney-Keneral,  a  comptroller 
an  auditor,  a  superintendent  of  public  instruction.     Now  and 
then  we  find  a  State  engineer,  a  surveyor,  a  superintendent  ot 
prisons.     Some  States  have  also  various  Iwards  of  commission- 
ers e.g.  for  railroads,  for  canals,  for  prisons,  for  the  land  othi. , 
for'aRriculture.  for  lalnnir,  for  immiKration,  and  (ma few  State's) 
for  what   are  calUnl  "public  utilities."     Many  of  these  offi- 
cials are  (in  nearly  all  States)  <«lectcHi  by  the  people  at  the 
general   State  election.     Sometimes,  however,  they,  or  some  of 
them    are  either  chosen  by  the  legislature,  or  appointed    by 
the   governor,    whose   nomination    usually    requires   the    con- 
firmation of  the  Senate.     Their  salaries,  which  of  course  vary 
^^•ith  the  inn^rtance  of  the  office  anil  the  parsimony  of  the 
State,  seldom  excml  $5000  per  annum  and  are  usually  smaller. 
So  too.  the  length  of  the  term  of  office  varies.      It  is  often 
the  same  as   that   of  the  governor,  and  never  exceeds  four 
vear«*    except  that  in  New  Jersey,  a  conservative  State,  the 
'secretary   and  attorney-general   hold  for   five  years;    and  in 
Tennessee   the   attorney-general,   who,  oddly   enough    is   ap- 
Dointed  by  the  supreme  court  of  the  State,  holds  for  eight. 

It  has  already  been  observed  that  the  State  officials  are  in  no 
sense  a  ministry  or  cabinet  to  the  governor.  Holding  indepen- 
dentlv  of  him,  and  responsible  neither  to  him  nor  to  the  legis- 
lature, but  to  the  people,  they  do  not  take  generally  his  orders 
and  need  not  regard  his  advice.'     Each  has  his  own  department 

.  Floridi  l.v  her  Constitution  of  1H68.  Art.  vi.  17.  and  Art  viii..  or.'at<Hl  a 
...W  u"  o;ad,nini.trative  officer.  ••co„«=.tin«  of  ,-i«ht  offinjd..  ^VV^^ 
th,.  .governor  with  the  consent  of  the  .Senate,  to  hol.i  ofhoe  for  the- sanu  tin.o 
i  the  Kove  mTr  and  "a^-sist  the  governor  in  the  p..rfom.anee  o  h.s  dut.es 
HowvveT  in  e  Constitution  of  1S86  she  sin.ply  provides  that  -  he  gover  r 
sh  »  H  a^UcHl  l.v  administrative  offieen,."  viz.  s.-eretHry  of  state.  attorne>- 
tneral  ctn^.trolleV.  trea.surer.  superintendent  of  pubhe  .nstruet.on.  and  eom- 
Uintrai.  """'  ,  ,,  ,.i..pt„l  hv  the  peop  e  at  the  same  tune  with  the 

"'•"^n'^rnd  fo  thr^mte  enn  The  council  of  North  Carolina  (Const,  of 
?H^  con  Uts  o  five  official.,  who  are  to  -advise  the  governor  i..  the  execution 
IT  H?.t  ••  1  t  th..v  arc  elected  dircetlv  bv  the  people.  Their  position  may 
i'X  r'«l  wi'tVtl.^at-'of  ;l:;Vounci.  of  India  under  recent  EnglUh  «tatut.. 
towards  the  Secretary  of  State  for  India.  Massachusetts  has  ^  "=»  ^ J'^fj' 
•>^^utive  council-  .-onsisting  of  eight  persons  chosen  an.mally  by  the  people 
in  dTsS  They  -advise  the  governor  i.i  the  executive  part  of  the  govxrn- 
r^.n  ••  and  have  the  right  of  n-j.<ting  nomi.iations  to  office  nmde  by  hum 
S  ^  tri  find  a  sur\1val.  whiJh  might  seem  to  do  more  harm  than  good 
SulTit   lessens   the   governor's   responsibility.     However,  a  respected   and 
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to  administer,  and  as  there  is  little  or  nothing  political  in  tht 
work,  a  general  agreement  in  policy,  such  as  must  exist  between 
the  Federal  Presiclent  and  his  ministers,  is  not  required.  Policy 
r(>st.s  with  the  legislature,  whose  statutes,  prescribing  minutely 
the  action  to  be  taken  by  the  officials,  leave  little  room  for 
executive  di-scretion.  Europeans  may  realize  the  nature  of  the 
system  by  imagining  a  municipal  govenment  in  which 
the  mayor,  town  clerk,  health  officer,  and  city  architect  are 
all  chosen  dinn-tly  by  tlie  people,  instead  of  l)y  the  common 
council,  and  in  which  each  of  these  officials  is,  for  most 
purposes,  indei)en(hmt  not  only  of  the  mayor,  but  also  of 
the  common  council,  except  in  so  far  as  the  latter  has  the  right 
of  granting  money,  and  as  it  can  act  liy  general  ordinances 
—  that  is  to  say,  act  as  a  h^gislative  and  not  as  an  administra- 
tive body.' 

To  give  a  clearer  idea  of  the  staff  of  a  State  government  I 
will  take  the  great  State  of  Ohio,  and  give  the  functions  of  the 
officials  by  whom  it  is  admini.-itered. 

The  executive  officials  of  Ohio  were  in  1909  — 

A  Governor,  elected  by  the  people  for  two  years.  His  chief 
duties  are  to  execute  the  laws,  convene  the  legislature  on 
extraordinary  occasions,  command  the  State  forces,  ap- 
point staff  officers  and  aides-de-camp,  grant  pardons  and 
reprieves,  issue  commissions  to  State  and  county  officers, 
make  a  variety  of  appointments,  serve  on  certain  boards, 
and  remove,  with  the  assent  of  the  Senate,  any  official  ap- 
pointed by  him  and  it.     He  is  paid  810,000  a  year. 

A  Lieutenant-Governor,  elected  for  two  years,  salary  $1500  a 
year,  with  the  duty  of  succeeding  to  the  governor  (in 
caseof  death  or  disability),  and  of  presiding  in  the  Senate. 

A  Secretary  of  State,  elected  for  two  years  (along  with  the 
governor),  salary  $6500  a  year.  His  duties  are  to  take 
charge  of  laws  and  documents  of  the  State,  gather  and  report 
statistics,  distribute   instructions  to   certain   officers,  and 
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successful  recent  Governor  told  me  that  he  found  his  Council  helpful,  as  its 
members  frequently  took  up  and  dealt  with  particular  questions  on  which  he 
cnnaiilted  them.  They  heri\me  to  him  almnst  ;i  K»-.rt  ni  (^af-in-t  --f  administra- 
tive heads. 

'  In  the  Swifs  Confe<leration  the  Federal  Council  of  .'v'ven  consists  of  persons 
belonginK  to  different  parties,  who  sometimes  speak  against  one  another  in  the 
chamliers  (where  they  have  the  right  of  speech),  but  this  is  not  found  to  inter- 
fere with  their  harmonious  working  iis  an  administrative  body. 
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act  as  secretary  to  certain  Iwards,  to  serve  on  the  State 
printing  ami  State  lii)rary  Iwards,  to  make  an  al)stract 
of   tiie   votes   for   candidates  at  presidential   and   State 

elect  ions. 
A  State  Auditor,  electeti  for  four  years,  salary  WM).     Duties 
—  to  keep  accounts  of  all  moneys  in  the  State  treasury, 
aud  of  all  appropriations  anil  warrants,  to  giv(>  warri-nts 
for  all  payments   from  or  into   the   treasury,  to  conduct 
financial    conmumications    with    county   mithorities,   and 
direct   the  attorney-general  to  prosecute  revenue  claims, 
to  serve  on  various  financial  boards,  and  manage  various 
kinds  of  financial  business. 
A  State  Treasurer,  elected  for  two  years,  salary  $0500.     Uu- 
ties_to  keep  account   of  all  drafts,  paying   the   money 
into  the    treasury,  and   of   auditor's  warrants   for  drafts 
from  it,  and  generally  to  assist  and  check  the  auditor  in 
the  supervision  and  disbursement  of  Slate  revenues,  pub- 
lishing monthly  statements  of  balances. 
A  State  Attorney4ieneral,  elected  for  two  years,  salary  $boOO 
a  year      Duties  —  to  appear  for  the   State   in   civil    and 
criminal    cast>s,    advise    legally  the    governor   and  other 
State  officers  and  the  Assembly,  procecnl  against  offenders, 
enforce  performance  of  charitable  trusts,  submit  statistics 
of  crime,  iit  upon  various  boards. 
A   State  Coinmismmer  of  Common   Schools,  elected  for  two 
yc    s,  salary  .WOOD  a  year.     Duties  —  to  visit  and  advise 
teachers'  institutes,  l)oards  of  educ-ation,  and  teachers,  de- 
liver lectures  on  educational  topics,  see  that  educational 
funds  are  legally  distributed,  prepare  and  submit  annual 
reports  on  conditions   of  schools,  appoint  State  boaril  of 
examiners  of  teachers. 
Three  Members  of  Hoard  of  Public  Works,  electt>d  for  four 
years,  salary   $2900    a    year.     Duties  —  to    manage^  aiul 
repair   the  public  works  (including  canals)   of  the   State, 
appoint     and    sui)ervise    minor    officials,     let    contracts, 
present  annual  d(>tailed  report  to  the  governor. 
A  State  Dairy  and  Food  ComminsioncT.  elected  for  two  years, 
salary  $4000,  and  travelling  expenses. 

Besides  these,  the  people  of  the  State  elect  the  judges  and 
the  clerk  of  the  supreme  court.    Other  officials  are  either 
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elected  by  the  people     in  (Ustricts,  counties,  or  cities,  or  ap- 
pointed l)y  the  governor  or  legislature. 

Of  th(!  sul)ordinate  civil  ;service  of  a  State  there  is  little  to 
be  said.     Though  it  is  not  large,  for  the  sphere  of  administra- 
tive action  which  remains  to  the  State  between  the  Federal 
government  on  the  one  side,  and  the  county,  city,  and  town- 
ship govenunents  on  the  other,  is  not  wide,  it  increases  daily, 
owing  to  the  eagerness  of  the  people  (especially  in   the  West) 
to  have  State  aid  rendered  to  farmers,  to  miners,  to  stock-keep- 
ers, and  generally  in  the  material  development  of  the  country. 
Much  is  now  done  in  the  way  of  collecting  statistics  and  issu- 
ing   reports.     These    administrative    bureaux   are  not  always 
well  nuiiuied,    '.<r  State  legislatures  are  not  duly  alive  to  the 
necessity  of  securing  high  competence,  and  some  of  them  do  httle, 
by  salaries  or  otherwise,  to  induce  able  men  to  enter  their  ser- 
vice:     while  the  so-called  ''Spoils  System,"    which  has  been 
hitherto  applietl  to  State  no  less  than  to  Federal  offices,  too  often 
makes  places   the  reward  for  electioneering  and  wire-pulling. 
Efforts  are  moreov(>r  being  made,  and  have  in  some  States 
al.-eady  been  successful  {e.g.  New  York),  to  introduce  reforms 
similar  to  those  begun  in  the  Federal  administration,  whereby 
certain  walks  of  the  civil  service  shall  be  kept  out  of  politics, 
at  least  so  far  as  to  secure  competent  men  against  dismissal  on 
party  grounds.     Such  reforms  would  in  no  case  ajiply  to  the 
jiigher  officials  chosen  l)y  the  })eople,  for  they  are  alwa\s  elected 
for  short  terms  and  on  i)arty  lines.     In  New  York,  however, 
recent    legislation    has  created  efficient  administrative  Ixiards 
with  suitable  autl'.ority,  such  as  the  Public  Service  Commission, 
which   has  jurisdiction   over  railroads  and   over  corix)rations 
jirovitUng  gas,  electric  light  and  iK)\ver,  telegraph  and  telephone 
service. 

Every  State  provides  for  the  impeachment  of  executive 
officers  for  grave  ofTences.^  The  Stat(>  House  of  Representatives 
is  the  impeaching  body,  e.Kcept  in  Xcl)raska,  where  the  impeach- 
ment is  made  l)y  joint  resolution  of  l)oth  Houses  ;  and  in  all 
but  Nebraska  the  State  Senate  sits  as  the  tribunal,  a  two- 
thirds  majority  being  generally  refjuired  for  a  con  vie,  \.  Im- 
peachments are  rare  in  practice. 

'  OrcKDii  Wiis  loiiK  nil  exception  :  l)Ut  now  she  too  permits  impr.-irhmpnt 
mill  umimI  it  in  HMKt  ii(r;iiiist  two  offi<-iais.  otu"  of  wlioni  rt'si(jnc(i  rather  than  face 
till'  trial,  while  the  other  escaped  beeause  the  majority  for  convietion  fell  short 
of  two-thirds. 
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There  has  also  Imvii  in  many  States  a  power  of  removinR 
officials,  sometimes  by  the  vote  of  the  legislature,  sometimes  hy 
the  governor  on  the  aildress  of  Iwth  houses,  or  by  the  governor 
either  alone,  or  with  the  concurrence*  of  the  Senate.  Such 
removals  nmst  of  cour  *  made  in  resp(«ct  of  some  offenc(<, 
or  for  some  other  sufliciont  cause,  not  from  caprice  or  party 
motives;  and  when  the  case  does  not  seem  to  justify  imme- 
diate removal,  the  governor  is  freciuenily  empowond  to  sus- 
pend the  officer,  iK>nding  an  investigation  of  his  conduct. 

A  more  promptly  effective  method  of  dealing  with  officials 
to  whom  objection  is  taken  has  Ix^en  recently  introduced  in 
some  States.  This  is  the  Hecall.  A  prescrilnnl  number  of  voting 
citizens  may  demand  that  a  vote  shall  l)e  taken  on  the  question 
whether  a  certain  official  shall  or  shall  not  continue  in  office 
for  the  rest  of  his  term.  If  such  a  jxjpular  vote  when  taken 
shows  a  majority  against  the  official,  he  is  thereby  dismissed. 

Up  to  the  end  of  1913  seven  states  had  adopted  this  plan. 
They  were  Oregon,  California,  Arizona,  Colorado,  Nevada, 
Idaho,  Washington. 
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The  Judiciary  in  every  State  includes  three  sets  of  courts : 
—  A  Supreme  court  or  court  of  appeal ;  superior  courts  of 
record ;  local  courts ;  but  the  particular  names  and  relations 
of  these  several  tribunals  and  the  arrangements  for  criminal 
business  vary  greatly  from  State  to  State.  We  hear  of  courts 
of  common  pleas,  probate  courts,'  surrogate  courts,  prerogative 
courts,  courts  of  oyer  and  terminer,  orphans'  courts,  court  of 
general  sessions  of  the  peace  and  gaol  delivery,  quarter  ses- 
sions, hustings  courts,  county  courts,  etc.,  etc.  All  sorts  of 
old  English  institutions  have  been  transferred  Ixxlily,  and 
sometimes  look  as  odd  in  the  midst  of  their  new  surroundings 
as  the  quaint  gables  of  a  seventeenth-century  house  among 
the  terraces  of  a  growing  London  suburb.  As  respects  the 
distinction  which  Englishmen  u.sed  to  deem  fundsmiental,  that 
of  courts  of  common  law  and  courts  of  equity,  there  has  been 
great  diversity  of  practice.  Most  of  the  original  thirteen 
colonies  once  possessed  separate  courts  of  chancery,  and  these 
were  maintained  for  many  years  after  the  separation  from 
England,  and  were  imitated  in  a  few  of  the  earlier  among  the 
new  States,  such  as  Michigan,  Arkansas,  Mis.souri.  In  some 
of  the  old  States,  however,  the  hostility  to  etjuity  jurisdiction, 
which  marked  the  popular  party  in  England  in  the  seventeenth 
century,  had  tran.smitted  itself  to  America.  Chancery  courts 
were  regarded  with  suspicion,  because  thought  to  be  less  liound 
by  fixed  rules,  and  therefore  more  liable  to  be  abused  by  an 
ambitious  or  capricious  judiciary.^  Massachusetts,  for  instance, 
would  permit  no  such  court,  though  she  was  eventually  obliginl 
to  invest  her  ordinary  judges  with  equitable  powers,  and  to 

'  Admiralty  buainosa  is  within  the  oxclusivc  jurisdiction  of  the  Fi'drral  courts. 

'  Note  that  the  urossest  abuses  of  judicial  p<i\vt'r  by  .■Vnifricaii  judges,  such 
as  the  Erie  Railroad  injunctions  of  Juditc  Barnard  of  Now  York  in  ISO'J,  were 
perpetrated  in  the  exorcise  of  equitable  jurisdiction.  Kquity  in  granting  di»- 
cretion  opens  a  door  to  indiscretiun,  or  to  something  worse. 
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engraft  a  system  of  equity  on  her  common  law,  while  still 
keeping  the  two  systems  distinct.  Pennsylvania  held  out  still 
longer,  but  she  also  now  administers  equity,  as  indeed  every 
civihzed  State  must  do  in  substance,  dispensing  it,  however, 
through  the  same  judges  as  those  who  apply  the  common  law, 
and  having  more  or  less  worked  it  into  the  texture  of  the  older 
system.  Special  chancery  courts  were  abolished  in  New  York, 
where  they  had  flourished  and  enriched  American  jurispru- 
dence by  many  admirab'-  idgments,  by  the  democratizing 
constitution  of  1846 ;  and  they  now  exi.st  only  in  a  few  of  the 
States,  chiefly  older  Eastern  or  Southern  States,'  which,  m 
judicial  matters,  have  shown  themselves  more  conservative 
than  their  sisters  in  the  West.  In  seven  States  (Connecticut, 
New  York,  North  Carolina,  Georgia,  Ohio,  California,  and  Idaho) 
there  has  been  a  complete  fusion  of  law  and  e(iuity,  although 
there  are  several  others  which  have  provided  that  the  legisla- 
ture shall  abolish  the  distinction  between  the  two  kinds  of  pro- 
cedure. Many,  especially  of  the  newer  States,  provide  for  the 
estabUshment  of  tribunals  of  arbitration  and  conciliation. 

The  jurisdiction  of  the  State  courts,  both  civil  and  criminal, 
is  absolutely  unlimited,  i.e.  there  is  no  appeal  from  them  to 
the  Federal  courts,  except  in  certain  cases  specified  by  the 
Federal  C:;onstitution,  being  cases  in  which  some  jwint  of  Fed- 
eral law  arises.  Certain  classes  of  cas<'s  are,  of  course,  reserved 
for  the  Federal  courts  and  in  some  the  State  courts  enjoy  a 
concurrent  jurisdiction.-  All  crimes,  exce{)t  such  as  are  pun- 
ishable under  some  Federal  statut*',  are  justiciable  by  a  State 
court ;  and  it  is  wortli  rememl)ering  that  in  all,  or  nearly  all, 
States  there  e'ist  much  wider  facilities  for  setting  aside  the 
verdict  of  a  jui  finding  a  prisoner  guilty,  by  raising  all  sorts 
of  points  of  law,  than  are  pennitted  by  the  law  and  practice  of 
any  European  country.  Such  facilities  have  been  and  are 
abused,  to  the  great  detriment  of  the  conununity. 

One  or  two  other  jMjints  relating  to  law  and  justice  in  the 
States  require  notice.  Each  State  recognizes  the  judgments 
of  the  courts  of  a  sister  State,  gives  credit  to  its  i)ublic  acts 
and  records,  and  delivers  up  to  its  justice  any  fugitive  from  its 
jurisdiction,  permitting  him,  moreover,  to  be  (if  necessary) 
tried  for  some  other  offence  than  that  in  respect  of  which  his 

'  Delaware,  New  Jersey,  Vermont.  Tennessee,  Michigan,  Alabama,  Missiaaippi. 
«  See  Chapter  XXII.  ante. 
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oxt  radii  ion  was  ohtaitu-d.  Of  rourw^  tho  pourts  of  ono  State 
arc  not  l)oun«l  cithrr  by  law  or  usage  to  follow  the  rcportjnl 
decisions  of  those  of  anothiT  State.  They  use  such  decisions 
merely  for  their  owni  enlightenment,  and  as  some  evidence  of 
the  common  law,  just  as  they  use  the  English  law  reports. 
Most  of  the  States  have  within  the  last  half  century  made 
sweeping  changes,  not  only  in  tln'ir  judicial  system,  hut  in  the 
form  of  their  law.  They  have  revised  and  codified  their  stat- 
utes, a  corrected  edition  wh(>r(()f  is  issued  every  few  years. 
They  have  in  many  instances  adopted  codes  of  procedure,  and 
in  some  cases  have  even  enacte(l  codes  embodying  the  sub- 
stance of  the  conmion  law,  and  fusing  it  with  the  statutes. 
Such  cod(>s,  however,  have  been  generally  condemned  l)y  the 
judgment  of  the  abler  and  mor(>  learned  part  of  the  profession, 
as  rendering  the  law  more  uncertain  and  less  scientific'  But 
with  the  mas.scs  of  the  people  the  proposal  is  popular,  for  it 
holds  out  a  prospect,  unfortunately  belied  by  the  result  in 
States  which,  like  California,  have  tried  the  experiment,  of  a 
system  whose  simplicity  will  enal)le  the  layman  to  understand 
tile  law,  and  render  justice  cheaper  anil  more  speedy.  A 
really  good  code  might  have  these  happy  effects.  But  it  may 
be  douhted  whether  the  codifying  States  have  taken  the  steps 
requisite  to  secure  the  goodness  of  the  codes  they  enact.  And 
there  is  a  grave  objection  to  the  codification  of  State  law  which 
tloes  not  exist  in  a  country  like  England  or  France.  So  long  as 
the  law  of  a  State  remains  common  law,  i.e.  rests  upon  custom 
<>mbo(lied  in  decisions  given  by  the  judges,  the  law  of  each 
State  tends  to  keep  in  tolerable  harmony  with  that  of  other 
States,  because  each  s(<t  of  judges  is  enlightened  by  and  dis- 
posed to  !)(>  influenced  by  the  decisions  of  the  Federal  courts 
and  of  judg(>s  in  other  States.  But  when  the  whole  law  of  a 
State  has  been  enacted  in  the  form  of  a  code  all  existing  diver- 
gences between  one  State  and  another  are  sharpened  and 
perjietuatt'd,  while  new  divergences  may  probably  be  created. 
Hence  codification  increases  the  variations  of  the  law  between 
different  States,  and  these  variations  tend  to  impede  business 
and  disturb  the  ordinary  relations  of  life. 

'  This  is  perhaps  Ipss  truo  of  Louisiana,  where  tho  civil  law  of  Rome,  which 
may  he  said  to  have  been  the  common  law  of  tho  State,  offered  a  better  hatfia 
for  a  code  than  the  English  common  law  docs.  The  Louisiana  code  is  based  on 
the  Code  Napoleon. 
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Important  as  arc  the  functions  of  the  American  judiciary,  the 
powers  of  a  judge  are  limited  by  the  State  Constitutions  in  a 
manner  surprising  to  Europeans.  He  is  not  generally  allowed 
to  charge  the  jury  on  questions  of  fact,'  hut  only  to  state  the 
law.  He  is  sometimes  retiuired  to  put  his  charge  in  writing. 
His  power  of  committing  for  contempt  of  court  is  often  re- 
stricted. Express  rules  forbid  him  to  sit  in  causes  wherein  he 
can  have  any  family  or  pecuniary  interest.  In  one  Constitu- 
tion his  punctual  attendance  is  enforced  by  the  provision  that 
if  he  does  not  arrive  in  court  within  half  an  hour  of  the  time 
fixed  for  the  sitting,  the  attorneys  of  the  parties  may  agree  on 
some  person  to  act  as  judge,  and  proceed  forthwith  to  the  trial 
of  the  cause.  And  in  California  he  is  not  allowed  to  draw  his 
salary  till  he  has  matle  an  affidavit  that  no  cause  that  has 
been  submitted  for  decision  for  ninety  days  remains  undecided 

i"  '.lis  court.'' 

I  come  now  to  three  points,  which  are  not  only  important 
in  themselves,  but  instructive  as  illustrating  the  currents  of 
opinion  which  have  influenced  the  peoples  of  the  States.  These 
are  — 

The  method  of  appointing  the  judges. 
Their  tenure  of  office. 
Their  salaries. 

The  remarkable  changes  that  have  been  made  in  the  two 
former  matters,  and  the  strange  practice  which  now  prevails 
in  the  latter,  are  full  of  significance  for  the  student  of  mod- 
ern democracy,  full  of  warning  for  Europe  and  the  British 
colonies. 

In  colonial  days  the  superior  judges  were  appointed  l)y  the 
Governors,  except  in  Rhode  Island  and  Connecticut,  where  the 
legislature  elected  them.  When,  in  and  after  1776,  the  States 
formed  their  first  Constitutions,  four  States,''  besides  the  two 

'  A  frequent  form  is  that  in  the  Constitution  of  Tennessee  of  1870  (Art.  vi.  i  9) 
—  "Judges  shall  not  charRO  juries  with  respect  to  matters  of  fact,  but  may 
Btate  the  tesliinoiiy  aud  declare  the  law."  Woshiugtun  for!,ids  even  rommentf. 
CD  facts.     Some  Constitutions  are  silent  on  the  point. 

'  The  Californian  judges  are  said  to  have  contrived  to  evade  this.  Idaho  has 
a  similar  provision,  but  gives  the  judge  only  thirty  days.  Montana  provides 
that  any  judicial  officer  who  alwcnts  himself  more  than  sixty  consecutive  days 
from  the  State  shall  be  deemed  to  have  forfeited  his  office. 

» Virginia,  New  Jersey,  North  Carolina,  and  South  Carolina. 
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just  namt>d,  vpstod  the  apiwintmcnt  in  the  Icjpslaturc,  five  ' 
gave  it  to  the  Govrrnor  wth  tho  conHcnt  of  \\\v  council; 
Delawarcf  gavo  it  to  tho  IcgiHluturc  and  President  (  =  (lovornor) 
in  joint  l>allot,  while  (IcorRia  alon«'  entrusted  the  election  to 
the  people. 

In  the  period  l)ctween  1812  and  1800,  when  the  tide  of  democ- 
racy was  runniuR  strong,  the  function  of  apjwinting  was  in 
several  of  the  older  States  taken  from  the  (lovernor  or  legis- 
lature to  be  given  to  the  people  voting  at  the  jwlla ;  and  this 
became  the  practice  among  the  new  States  as  they  were  suc- 
cessively admitted  to  the  Union.  Mississippi,  in  18112,  made  all 
her  judges  elected  by  the  i)eople.  The  decisive  nature  of  the 
change  was  marked  by  the  great  State  of  New  York,  which,  in 
her  highly  democratic  Constitution  of  1846,  transferred  all 
judicial  appointments  to  the  citizens  at  the  polls. 

At  present  we  find  that  — 

In  four  States  ^  the  judges  are  elected  by  the  legislature. 

In  seven  States  '  they  are  apiwinted  by  the  ( Jov(>rnor,  subject 
however  to  confirmation  either  by  the  council,  or  by  the  legis- 
lature, or  by  one  House  thereof. 

In  all  the  other  States,  the  judges  are  elected  by  the 
people.  These  include  nearly  all  the  Western  and  South- 
western States,  besides  New  York,  Pennsylvania,  and  Ohio. 

It  will  be  observed  that  of  the  eleven  States  which  do  not 
appoint  the  judge  by  popular  election  all  (except  Maine  and 
Mississippi)  belong  to  the  original  thirteen  colonies.  It  is  these 
older  commonwealths  that  have  clung  to  the  less  democratic 
methods  of  choosing  judicial  officers  ;  while  the  new  democracies 
of  the  West,  together  with  the  most  populous  States  of  the  East, 
New  York  and  Pennsylvania,  States  thoroughly  democratized  by 
their  great  cities,  have  thrown  this  grave  and  delicate  function 
into  the  rude  hands  of  the  masses,  that  is  to  say,  of  the  wire- 
pullers. 

Originally,  the  superior  judges  were,  in  most  States,  like  those 
of  England  since  the  Revolution  of  1688,  appointed  for  life,  and 

'  Massachusetts,  New  Hampshire,  Pennsylvania,  Maryland,  New  York. 

'  Khode  Island,  Vermont,  VirKinia,  South  (arolina. 

'  Massachusetts,  Connecticut,  Nfw  Hampshire,  Delaware,  Maine,  Missis- 
sippi, New  Jers<'y.  In  Maine  and  (Connecticut  probate  judges  iire  popularly 
elected.  In  Florida,  though  the  three  justices  of  the  supreme  court  are  now 
(Constitution  of  ISSG)  elected  by  the  people,  the  seven  circuit  judses  are  ap- 
pointed by  the  go\-ernor. 
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held  office  durinK  good  l)ehaviour,  i.e.  were  removable  only 
when  oondemne<l  on  an  inipeaohment,  or  when  an  addre«8  re- 
que«tinK  their  reinovai  had  l)een  presented  by  both  houm«  of  the 
legislature.'  A  juilge  may  l)e  removed  ujwn  such  an  address  m 
nearly  all  States,  a  majority  of  two-thirds  in  cM.h  house  l)emg 
usually  required.  This  salutary  provision  of  the  British  Consti- 
tution against  capricious  removals  has  l)een  faithfully  adhered  to. 
But  the  wave  of  democracy  has  in  nearly  all  States  swept  away 
the  old  system  of  life-tenure.  Only  three  now  retain  it.'  In  the 
rest  a  judge  is  elected  or  appointed  for  a  term,  varying  froni  two 
yrars  in  Vermont  to  twenty-one  years  in  Penn.sylvania.  Liglit 
to  ten  years  is  the  average  term  prescriln-d  ;  but  a  judge  is  always 
re-eligible,  and  likely  to  l)e  ren'lected  if  he  Ik-  not  too  old,  if  ho 
has  given  satisfaction  to  the  l)ar,  and  if  he  has  not  offent  ed  the 
party  which  placed  him  on  the  bench. 

The  salaries  paid  to  State  judges  of  the  higher  courts  range 
from  $10,500  (chief-justice),  in  Pennsylvania,  and  $14,200  (chief- 
iustice)  in  New  York  (in  one  district  $17,500),  to  $2500  in  Ver- 
mont. $5000  to  $6000  (+  $500  to  the  chief  judge)  is  the  aver- 
age, a  sum  which,  especially  in  the  greater  States,  faiL  to  attract 
the  best  legal  talent.  To  the  rule  that  justices  of  the  inferior 
courts  receive  salaries  proportionately  lower,  there  are  exceptions 
in  large  cities,  where  judges  of  lower  tribunals,  being  more  "in 
politics"  can  sometimes  secure  salaries  quite  out  of  proportion 
to  their  status.'  In  general  the  new  Western  States  are  the  worst 
paymasters,  their  population  of  farmers  not  ix-rceiving  the  im- 
portance of  securing  high  ability  on  the  b-nch,  and  'l('<'"'ng 
$4000  a  larger  sum  than  a  quiet-living  man  can  need.  1  he  low- 
ness  of  the  scale  on  which  the  salaries  of  Federal  judges  are  fixed 
confirms  this  tendency. 

Any  one  of  the  thre«'  phenomena  I  have  described  —  popu- 
lar elections,  short  terms,  anil  small  salaries  —  would  Ix'  sufficient 
to  lower  the  character  of  the  judiciary.  Popular  elections  throw 
the  choice  into  the  hands  of  political  parties,  that  is  to  say,  of 
knots  of  wirepullers  inclined  to  use  every  office  u-s  a  means  of 
rewarding  political  services,  and  garrisoning  with  grateful  par- 

1  Tlip  powpr  of  iinixachmoiit  reniuins  Imt  is  not  often  xm-d. 
»  Mu«8athu«>tts.    KhtKlo   I.-il:in<l,    New    Han.p«hir.-.    all  of  them   among  tho 
original  thirt«-n.     In   Rh.Kle   Island   the  jiulges  are  in  theory  disn.isaible  by 

**"'  'I'Tth.M^ty  tnuKistratea  of  New  York  City  and  the  eireuit  judges  o(  Wayne 
County,  Michigan,  in  whiih  Detroit  stands. 
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lisans  posts  which  may  contt'ivahly  becorat'  of  i)olitifal  impor- 
tance.    In  Home  few  States,  judgeh  have  from  time  to  time 
lH!conie  acconiplic»'rt  in  election  frauds,  tools  in  the  hands  of 
unscrupulous  Ik)ss«'S.     Injunctions  urantetl  by  them  were  moves 
in  the  party  game.     Now,  short  terms,  though  they  afford  useful 
opportunities  of  getting  rid  of  u  man  who  has  proved  a  failure, 
yet  has  done  no  act  justifying  an  address  for  liis  removal,  sap 
the  conscience  of   the  judge,  for  they  ol)lige  hini  to  rcmem- 
ln;r  antl  kwp  on  goo<l  terms  with  those  who  have  made  him  what 
hi"  is,  and  in  whose  hands  his  fortunes  lie.     They  induce  timidity, 
they  discourage  independence.     And  small  sali>  .es  pn'Vent  able 
men  from  offering  thenwelves  for  places  whose  income  is  ix'rhaps 
only  one-tenth  of  what  a  leading  barrister  can  make  by  private 
practice.     Putting  the  three  sources  of   mischief  together,  no 
one  will  Ix?  surprised  to  hear  that  in  many  of  the  American  States 
the  State  judges  are  men  of  moderate  al)ilities  and  scanty  learn- 
ing, inferior,  and  sometimes  vastly  inferior,  to  the  best  of  the 
ailvocates  who  practise  before  them.     It  is  less  easy  to  express  a 
general  opinion  as  to  their  character,  and  particularly  as  to  what 
is  called,  even  in  America  where  fur  cap<*s  are  not  worn,  the  "pu- 
rity of  the  judicial  ermine."     Pecuniary  corruption  seems,  so  far 
aa  a  stranger  can  ascertain,  to  l)e  rare,  in  most  States  very  rare,  but 
there  are  other  ways  in  which  sinister  influences  can  i)luy  on  a 
judge's  mind,  and  impair  that  confidence  in  his  impartiality 
which  is  almost  as  necessary  as  impartiality  itself.     Ami  apart 
from  all  questions  of  dishonesty  or  unfairness,  it  is  an  evil  that 
the  bench  should  not  be  intellectually  and  socially  at  least  on  a 
level  with  the  bar. 

The  mischief  is  serious.  But  it  is  in  most  States  smaller  than 
a  European  observer  is  prepared  to  expect.  In  a  majority  of  the 
States  where  the  elective  system  prevails  the  bench  is  respect- 
able ;  and  in  some  it  is  occasionally  adorned  by  men  of  the  highest 
eminence.  Michigan,  for  instance,  has  during  many  years  had 
a  strong  and  respected  judiciary.  One  of  its  more  recent  judges 
sat  for  thirty-two  years,  having  been  re-elected  six  times  in 
succession.  Sehloni  are  the  results  so  lamentable  as  might  have 
been  predicted.  New  York  City,  under  th<!  ilominion  of  the 
Tweed  Ring,  has  afforded  the  only  in.stance  of  ^ngrant  judicial 
scandals  ;  and  even  in  those  loathsome  days,  the  Court  of 
Appeals  at  Albany,  the  highest  tribunal  of  the  State,  retained 
the  re.^pect  of  good  citizens.  Although  judges  are  sometimes 
2l 
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the  whole  Union,  and  the  'reS>«nt 'a  m^s 

or  punteh  them  when  ™"™''^;,^™»°;""  attributable  not 
statesmen  and  lawyer,  ha^-^^^^^ 

Z  rlelrne^  oTt"    and  Z  inordinate  delays  and  cun,- 

'*^tthr„t:'''^-'"of  evil  «,  ^ave  failed  t^  produce 
eoJL^mgly  Brave  results?    Three  reasons  n,ay  be  sug 

gested  :  —  •  ,„  a+„+o  nf  the  Federal  tribunals, 

Oneistheeo*x,»tencemevo^Strteofthe»e,. 

presidcHl  -r '"^4",^?"  l^^TvtX;^^^^  State  jud,.,. 
hlrrr^'nallSJro™!^^^^^^^ 

men  either  taintol  or  "°'°"°'^'y 'S'"^^^^  ,.hieh  not  only 

stration  of  the  law,  hut  rtco.is 

placed  official.  The  ix^ople  act  «f  ^ '^^^^  J^Tm  Jee  that  they 
ventions  that  choose  candidates,  ^J  niakm^hen  ^  ^^^^^_ 
damage  themselves  and  their  ca"«« 'f/^.y  run  a  ma  ^^.^ 

ful  character    ami  the  3 ua^e  himself  ^sm^^^^^^^  P^^^^ 

opinion  in  the  ^ritiHsms  of  a  ^  ^,^^f /^  ^^..aucing  the  elec 
cratic  theory,  which  ho.s  done  a  "Usc  ^^  ^  j.^j^^ 

tive  system,  part  y  cures   t  hy  ;^»    ^^^^st  policy.    Whatever 
of  puhlicity  whic  .  ^^Zl^J^^^r^^^  must  give 
passes  in  ct>urt  is,  or  may  m ,  i  i 
his  rea.s()n«  for  evcTy  judgment  he  d«- in,  ^^^^^^ 

Lastly,  there  is  t'«;  mfluc^c^'  «    t  u     a     a  P^.^^.^^^  ^^^^^^  .^ 
even  in  the  present  day,  ^^.»n  its  rot  ^^^^^ 

,„„„.r  ,«.'n":Jl?-;,.Tt;:::fe„ri  .n^antt'^e  St,de,  n,o„ly 

I-;t"':w:.lv;^or'I;^e.tinH.«..;lat^^^^^ 

i„,  ,„.7ers  of  v.- f;:X.'.nt?mtin.  o7  aw, o  incapable  hands, 
a  professional  dislike  to  the  ™«"'~  "J  "' '  u  ,„  „,,!„„  walls 
tie  kind  of  dislike  which  a  skilled  ^Z^^'T,X-nmt '^'^f 
badly  laid,  but  they  have  a  personal  interest  in  g.ui  g 
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competent  men  before  whom  to  plead.  It  is  no  pleasure  to  them 
to  have  a  judge  so  ignorant  or  so  weak  that  a  good  argument  is 
thrown  away  upon  him,  or  that  you  can  feel  no  confidence  that  the 
opinion  given  to  a  client,  on  a  point  of  law  which  you  think  dear, 
will  be  verified  by  the  decision  of  the  court.  Hence  the  bar  often 
contrives  to  make  a  party  nomination  for  judicial  office  fall,  not 
indeed  on  a  leading  counsel,  because  a  lea<ting  counsel  will  not 
accept  a  place  with  $4000  a  year,  when  lie  can  make  $20,000  to 
$30,000  by  private  practice,  but  on  as  competent  a  member  of 
the  party  as  can  l)c  got  to  take  the  post.  Having  constantly 
enquired,  in  every  State  I  visited  wherein  the  system  of  popular 
elections  to  judgeships  prevails,  how  it  happened  that  the  judges 
were  not  worse,  I  was  usually  told  that  the  bar  had  interposed  to 
prevent  such  and  such  a  bad  nomination,  or  had  agreed  to  recom- 
mend such  and  such  a  person  as  a  candidaie,  and  that  the  party 
had  yielded  to  the  wi  s  of  the  l>ar.  Occasionally,  when  the 
wirepullers  are  on  their  ^^uod  behaviour,  or  the  bar  is  exception- 
ally public-spirited,  a  person  will  (">  brought  forward  who  has 
no  claims  except  those  of  character  and  learning.  But  it  is 
perhaps  more  common  for  the  lawyers  to  put  pressure  on  one  or 
other  party  in  nominating  its  party  candidates  to  select  capable 
ones.  Thus  when  some  time  ago  the  Republicans  of  New  York 
State  were  running  bad  candidates,  some  leading  Republican 
lawyers  persuatled  the  Democrats  to  nominate  better  men,  and 
thereupon  issuetl  an  .ippeal  in  favour  of  these  latter,  who  were 
accordingly  carried  at  the  ensuing  election. 

These  causes,  and  esjiecially  the  last,  go  far  to  nullify  the 
malign  effects  of  popular  election  and  short  terms.  But  they 
cannot  equally  nullify  the  effect  of  small  salaries.  Accord- 
ingly, whili!  corruption  and  partiality  are  uncommon,  infe- 
riority to  the  practising  counsel  is  a  conspicuous  and  frequent 
fault. 

One  is  obliged  to  speak  generally,  because  there  are  differences 
between  the  various  States  too  numerous  to  be  particularized. 
In  some,  especially  in  the  North-West,  the  tone  of  the  party 
managers  and  of  the  bar  is  respectable,  and  the  sense  of  common 
interest  makes  everybody  wish  to  have  as  good  men  as  the  sala- 
ries will  secure.  In  others  there  are  traditions  which  even  un- 
scrupulous wirepullers  fear  to  violate.  Pennsylvania,  for  in- 
stance, though  her  legislature  and  her  city  governments  have  been 
impure,  still  generally  elects  judges  of  sufficient  learning.    The 
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citizens  nor  regarded  the  bar.  j  ^  ^^^ 

As  there  are  institutions  which  ^o  n^  work  ^  ^^ 

theoretically  ought    so  there    .^^^  .  ^f^^f  J3^^       France, 

better.    The  sale  of  °ffi«=^«  ^"tri  sh  army^^^^^^^^  ^^"^'^ 

iho  sale  of  comm  ssions  in  the  bnglisn  army  lui  i  „  Jvnw- 

orelto^r;  which  in  England  -^^^^j:^^'':^::L:tZe 
sons  and  next  presentations  to  hvin^  whic^  ^  .^^^ 

Anglican  Church  E«t^bhshment^e^^^^^^^^^         But  none  did  so 

rct^othercauLweremitigatm^^^^^^^^^  ^^^  ^,^ 

As  respects   rece^y--.  --.^.^which  ^ad  vested  the 
better,  some  for  the  worse.  ^^°    .  ^^^^^  Connecticut,  or 

appointment  «  .judg^  m  the  ^^^f^'^^'J^^^^.^^nal  amend- 
in  the  people,  like  Mississippi,  nave  u>  ^r  with  the 
ments  or  new  Constitutions,  given  it  to  the  govem 
consent  of  the   legislature  «^^«^.  ^"^^  ^  t^ 
have  raised  the  salaries,  or  ^^"^^^^"^fj^X^^  But  all 
or,  like  New  York,  ^ave  uitrod"ced  b«\h  these  ^U,       ^^^  ^^^.^^ 
the  States  admitted  ^^^.n  that  ^riod  have          ^^^^^  ^^^  ^ 
of  iudges  in  the  people^  ^f^^.^tr  Bench  from  its  ancient 

induced,  -fPf;,°J/,^It^'^' of  appointment  by  the  Executive 
fame,  to  restore  the  systemo      vi  ^^^^.^^  ^^^ 

which  had  prevailed  till  1850,  ^^^ije  ueorgi  ^^^^  ^^ 

appointments  from  legislature  «;.f.\X[vhosr constitution  of 
p^^lar  vote.     And  0><l'\homa  ^ho  ^^  ^^^  .^ 

1907  is  a  fair  in.iicat.on  of  ^V'*''  Jl"      In  thriK)int,  at  lea.st, 
term  of  her  highest  ™"rt«nly  six  years     In  th  «  P«     ^ 

the  tide  of  democracy  1^^;^^^^^^^^^^^^^^  ' 

seems,  if  it  has  not  risen  f^*'"  'J  *^  "^'^  Confidence  in  the  State 
A  significant  c^id.^^^  ,^^  ,he  Con- 

Judioiary  is  ^^^^''^^^'^'y.-f  ";"..; zona  Colorado,  and  Nevada 
stitutions  of  Oregon.  <^  a^fornia,  ArizonaA'OU^ra  ^^  ^^^^^^^ 

of  a  provision  for  ai)plying  to  the  Bench  tne    a-i 

.  Thp  notorious  Tweed  Ring  judRcs  of  ^^^'H'.     .  „{  the  Bar  Associa- 
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mentioned  in  the  la«t  preceding  chapter.  The  tendency  of  such 
a  plan  to  reduce  such  independence  a.s  judges  still  retam  is 
evident  •  and  the  only  serious  argument  for  it  is  to  be  found  in 
the  fact  that  in  some  States  there  arc  some  few  judges  fit  for 
nothing  but  to  be  recalled.  One  State,  Colorado,  also  permits 
the  people  by  a  vote  to  reverse  a  particular  decision,  given  by  a 
State  Court,  of  which  they  disapprove. 

When  in  a  W<  st(!rn  State  where  he  finds  that  some  of  the 
judges  command  little  resp<"ct,  because  known  to  be  amenable 
to  influences  fr.,m  ix)werful  iH^liticians,  the  traveller  enquires 
why  the  i^eople  do  not  try  to  secure  the  independence  of  the 
Bench  bv  vesting  api^intments  in  the  Governor,  or  at  lea.st  by 
choosing  the  judges  for  longer  terms  and  paying  them  larger 
salaries,  he  is  told  that  the  masses  consider  the  judges  already 
too  likely  to  be  influenced  by  the  corporations,  alreaiiy  too  hable 
to  show  insufficient  sympathy  for  the  people.    Thatjs  no  hopeful 
outlook,  for  it  shows  how  deep  the  causes  lie  which  have  rexluced 
the  efficiency  and  the  dignity  of  the  judiciary.     Nevertheless 
even  in  such  a  State  it  may  be  hoped  that  the  conditions  which 
have  worked  so  much  evil  will  ultimately  pass  away,     ihe 
American  people,  though  sometimes  over  bold  in  their  experi- 
ments, have  a  fund  of  good  sense  which  makes  them  watchful 
of  results,  and  vaW  in  time  lead  them  to  find  the  remedies  which 
the  case  requires.     It  is  to  be  regretted  that  the  particular 
r(>medy  which  some  western  States  are  now  applying  does  not 
seem  to  strike  at  the  root  of  the  disease. 


CHAPTER  XLIII 


STATE  FINANCE 

The  financial  systems  in  force  in  the  -veral  States  ^urnis^^^ 
one  of  the  widest  and  most  instructive  fields  of  ^t^^'y^  tiie 
whole  range  of  American  institutions  presents  to  a  practical 
Ttatesman'a^  well  a.  to  a  student  o'  comparative  poht.cs.     I 
TJZuoh  to  be  wished  that  some  person  equipped  with  the  neces- 
slrTsLll  krwledge  could  sirvey  them  xvith  a  philosophic 
eye'  Tl  present  the'results  of  his  survey  in  a  concise  form^ 
From  such  an  attempt  I  aw  interdicted  not  o^ly;;^  ^^e  want 
of  that  special  knowledge,  but  by  the  compass  of  the  subject, 
1   the  Salty  of  obtaining  in  Europe^  adequ^em^^^^^^^^^ 
Th  .e  materials  must  be  sought  not  so  much  m  the  (  on^t.ti^t ions 
of  the  States  as  in  their  statutes,  and  in  the  reports  presented  by 
L't'riot^financial  ofiicials,  and  by  t|-— ^^^^^^^^^ 
vpstiiration  which  are  occasionally  apriomted.     All  1  can  riere 
ItteSl  to  touch  on  a  few  of  the  more  salient  featun>s  of  the 
tZlnd  to  cuU  from  the  Constitutions  some  illustrations  of 
the  dangers  earecl  ami  the  remedies  <lesired  by  the  i-.pl:'  of  the 
States      What  I  have  to  say  falls  under  the  heads  following  . 

Purposes  for  which  State  revenue  is  required. 

Forms  of  taxation. 

Exemptions  from  taxation. 

Methods  of  collecting  taxes. 

Limitations  imposetl  on  the  power  of  taxing. 

State  indebtedness. 

Restrictions  imposed  on  the  borrowing  power. 

I  The  budget  of  a  State  is  seldom  larg.>,  in  proportion  to  the 
wealth  of  it  inhabitants,  because  the  chief  »>"--;.  of  ach^iin- 
Tration  is  borne  not  by  the  State,  but  by  its  -W-.-  -,^^  u 
counties,  and  still  more  the  cit.es  and  townships.  1  h(t  mi 
ex™  which  a  State  undertakes  in  its  corporate  capacity 
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ar,.  —  (1)  The  salaries  of  its  offieials,  exeeutive  and  judicial, 
and  the  incidental  exiM-nses  of  judicial  proceedinRS,  such  as  pay- 
ments to  jurors  anil  witnesses  ;   (2)  the  State  volunt(>er  militia  ; 
(3)  charitable  and  other  pulilic  institutions,  such  as  State  lunatic 
asylums,  State  universities,  agricultural  colleRcs,  etc. ; '  (4)  grants 
to  schools  ;  2  (5)  State  pri.sons.  coinparativc'ly  few,  since  the 
prison  is  usually  supported  hy  the  county  ;   (0)  State  buildings 
and  public  works,  including,  in  a  few  cases,  canals  ;  (7)  payment 
of  interest  on  State  debts.     Of  the  whole  revenue  collecte<l  in 
each  State  under  State  taxing  laws,  a  comparatively  small  part 
is  taken  by  the  State  itself  and  applied  to  State  purposes.'     In 
1882  only  seven  States  raised  for  State  purposes  a  revenue 
exceeding  S2,000,000.     In  19()5-19()<i  the  gross  revenue  of  New 
York  State  was  i«;39,(KK),000  (pop.  in  19().").  8,000,000)  ;  that  of 
Massachusetts,  .SI 0,700,000.     These  are  small  .sums  when  com- 
pared either  with  the  population  and  wealth  of  these  States,  or 
with  the  revenue  rai.sed  in  them  by  local  authorities  for  local 
purposes.     They  are  also  small  in  comparison  with  what  is  raised 
by  indirect  taxation  for  National  purposes. 

II.  The  National  government  raises  its  revenue  by  indirect 
taxation,  and  by  duties  of  customs  and  excise,^  though  it  has  the 
power  of  imposing  direct  taxes,  and  used  that  i)Ower  freely 
during  the  Civil  War.  In  1894  it  imposed  an  income  tax, 
exempting,  however,  smaller  incomes,  but  the  Supreme  court, 

'  Tho  Constitutions  of  Ixniisinnu  and  Cicordiu  allow  Stuto  rcv.iiur  to  b«-  ap- 
plied to  thr  8iippl>-inK  of  wo(Ml.-n  l.-RS  mid  arms  to  .■x-r„nf.'.lrruto  soldiers; 
Misxiwippi  directs  p<>nsiori8  to  Ik-  i)rovi<l.-d  for  tluni  or  tli- ir  widows. 

•All  .'States  have  j«t  apart  for  the  sup|«.rt  of  schools,  auriciiltural  and  me- 
chanical collcKcs,  and  other  edu-ational  or  l.ci.cvnl.  nt  in.siitiitioiis.  often  »i- 
cludinK  universities,  a  consideral.le  fund  d.rive.l  from  tlie  sale  of  \N  .-stern 
lands  Brante<l  for  the  purt)os<-  l.v  the  r<-<lcral  (i..v.-rnment  at  various  times,  k-- 
KinninK  from  178.5.  and  derive*!  in  some  cases  also  from  IuikIs  appropriati-<l 
originally  bv  the  Stat.-  itself  to  th.-s.-  ol.j.-.ts.  I>.>wn  to  I'.Ul.  Ofi,428,K:W  aens 
hiul  iK-eii  urantcd  l.v  th.-  I'nit.-d  States  (joveriiment  fi>r  .Hlu.atioiial  purr".s<-. 

'  In  tlu- State  of '(■..iin.-ctiint  (population  in  1!»10,  1  114.7.Vi)  tin- total  revenue 
rais.-.!  I.y  taxation  in  l'.K)S  was  S;i.-.,:!LM,s7:i.L'.')  whi.-h  was  .-oUi-.-t.-.l  I >y  and  for  the 
f.rflowing  auth.iriti.-s  and  purpos.-s;    - 


Th.-  Stat.- 

Mor.)Ui!hs 

Tokvns 

{'itifs  over  2r>.0(¥>  i-.<-.i.ii!n!i<.!i 
Smaller  i-ities 


$3,(522.002.87 

7;iS,422.:i2 

4,7W,2i:i.<n 

.'■..;'j:v.'>.">7..'i.'j 

S»42,07C.OO 


•Stamp  duties  were  als.)  r.-8.>rt.-.l  to  .liiritiKth.-  Civil  War  and  the  war  with 
Spain,  but  at  present  none  arc  levi(-<l  by  the  National  government. 
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Kv  ..  maioritv  held  this  to  l>c  unconstitutional.*    State  revenue, 
on  thTither 'hand    arises  almost  wholly  from  direct  taxaUon 
Tnce  the  Federal  Constitution  forbids  the  levying  of  import  or 
exlrt  duties  by  a  State,  except  with  the  consent  of  Congress, 
I^dlre^tsthe  'produce  of  any  such  .luties  a«  Congress  may  per- 
mit  to  be  paid  into  the  Federal  treasury.     The  chief  tax  is  in 
Tvery  Stite  a  property  tax.  based  on  a  valuation  of  projK>.ty 
Ind  ge^ierallyof  all  property,  real  and  personal.w.thm  the  taxing 

^"Thtvahiation  is  made  by  officials  called  appraisei^  or  as- 
sessoi    appointed  by  the  local   communities,   though   under 
Tnerd  Sta^  laws.^     It  is  their  duty  to  put  a  value  on  all  tax- 
rhnnTr^rty ;  that  is,  speaking  generally,  on  all  property  of 
whatevTnature  ^vhich  they  can  discover  or  trace  within  the 
Trea  oTJheir  authority.     As   the  contribution  to  the  revenues 
of  the  State  or  countv,  leviable  within  that  area,  is  proportioned 
?o  the  amount  and  value  of  taxable  property  s,tuate  within  it, 
he  locdTssessoi.  have,  equally  with  the  P-l-^y  ^^^^^^^^^ 
obvious  motive  for  valuing  on  a  low  scale,  for  by  ^o»"fi^%*^;y 
relieve  their  community  of  part  of  its   burden.     The  State 
accordingly  strives  in  divers  ways  to  check  and  correct  them, 
Sometimes  by  creating  what  is  called  a  Board  of  Equalization, 
whTchTompares  and  revises  the  valuations  made  by  the  various 
bad  office^,  ^v-ith  the  aim  of  having  taxable  property  in  each 
locality  equally  and  fairly  valued,  and  ma<le  thereby  to  bear 
i^'due  share  of  public  burdens.     Similarly  a  county  has  often 
an  equalization  board  to  supervise  and  adjust  the  valuations  of 
the  Ss  and  cities  within  its  limits.     However,  the  existence 
of  such  boards  does  not  overcome  thedifficulty  of  securing  a  really 
^quaulation,  and  the  honest  county  or  town  which  piUs^^^^^^^ 
nroDertv  at  a  fair  value  suffers  by  paying  more  than  it>  shan. 
^ZZ:.  are  generally  made  at  a  figure  much   -low    '- ^^^^^^^^^ 
worth  of  property.     In  Connecticut,  for  instance  the  lau  din  ( ts 
he  Irket  price'^to  W  the  ba.sis,  but  real  estate  is  valued  only  at 
from  one-tWrd  to  thr«.-fourths  thereof.'     Indeed  one  hears 

,  In  lOl-i  un  •inu>n.lm.-nt  to  the  Constitution  (tho  if.th), ftuthorizinK C^.n^nss 
to  u'';.'Ii!1.:^,r  ";    w:lU..c.l,  .na  .  .tatut..  in.„osinK  an  .neon,,  tax  was 

""VS:  account  in  the  text  docs  not.  of  -ourso.  ..lain,  to  ho  tn.c  in  all  particu- 
lar, for  every  State,  but  only  to  represent  the  «:;";■'»   "J^ll^-i,,  ^^^i,  ,i„^„u.Hy 
.  The  MH-cial  eomnusMon  '-\^^^^  '  "on  -TreU    H-t  in  the  prac- 
S.:::^u^r:J:;::^^Wnt:i:i;;.ualitie«Sfa««o.n.ent  and  va.ua- 
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cvcrywhero  in  America  complaintH  of  inc(iualiti«'s  ariHiiiR  from 
the  varying  scales  on  which  vahiers  proceed.' 

A  still  mor<'  serious  evil  is  the  fact  that  so  large  a  part  of 
taxable  property  escapes  taxation.  Lands  and  houses  cannot 
Ih'  concealed  ;  cattl(>  and  furniture  can  Im>  di.scovered  by  a  zeal- 
ous tax  officer.  But  a  great  part,  often  far  the  largest  partof 
a  rich  man's  wealth,  consi.sts  in  what  the  Americans  call  "in- 
tangible property,"  notes,  bonds,  book  <lebts,  and  Western 
niortgages.2  At  this  it  is  practically  impossible  to  get,  except 
through  the  declaration  of  the  owner  ;  and  even  if  the  owner 
is  required  to  present  his  declaration  of  taxable  property  upon 
oath,  he  is  apt  to  omit  this  kind  of  property.  The  ( "onnecticut 
commissioners  reported  that 

"the  proportion  of  these  intangible  securities  to  other  taxable  pro|)erty 
has  st<>a<lily  (k-^'linecl  from  .v«'ar  to  yi'iir.  In  IX'hi  it  was  nearly  U)  per 
cent  of  the  whole,  in  IHCkI  alwut  7)2  P«'«"  cent,  in  187.")  a  little  over  5  per 
eent,  and  in  IHS.'.  about  3 » »  iht  cent.  Vet  durinu  the  generation  covered 
by  these  statistics  the  amount  of  State  railroad  and  municipal  bonds, 
and  of  Western  mortgage  loans  has  very  greatly  incr»>ased,  and  our 
citizens  have,  in  every  town  in  the  State,  invested  large  sums  in  them. 
Why  then  do  so  few  get  into  the  ta.x  list?  The  terms  of  the  law  are 
plain,  and  the  penalties  for  its  infringement  are  probably  as  stnngent 
as  the  people  will  In-ar.  ...  The  truth  is  that  no  system  of  tax  laws 
can  ever  reach  directly  the  great  mass  of  intangibli-  property.  It  is 
not  to  be  seen,  and  its  possession,  if  not  voluntarily  disclosed,  can  in 
most  cases  l)e  only  the  subje<-t  of  conjecture.  The  people  uls(»  in  a  fnn* 
government  are  accustominl  to  reason  for  themselves  as  to  the  justK-e 
and  validity  of  the  laws,  and  too  apt  to  give  themselves  the  benefit  of 


tioii.  This  .shows  itself  .•siM-ciully  ii.s  Ih'Iwccii  tlic  .liffrTfiit  towns.  ...  It  i.-< 
notorious  that  in  f<-w.  if  any.  towns  <lo  the  iis,s,..ssMrs  vahie  real  estate  at  what  they 
think  it  is  fairlv  worth.  On  the  eontrary.  th.y  cen.rally  lirst  make  this  api.rai.sal 
of  its  artual  value,  and  then  put  it  in  th.'  list  at  a  certain  proportion  of  sueh 
appraisal.  varvinR  from  H:J's  to  7.".  per  cent.  .•Similar  re<luetions  are  made  in 
valiiinR  p<Tsonal  propi'rtv.  thou«h  with  less  uniformity,  an<l  so  perhaps  witli 
more  injustiee"  (p.  S).  ••Householil  furniture  ahove  S.VM)  ui  value  eon.stUutes 
an  item  of  only  «0.")<H)  in  one  of  our  eities,  while  a  neiuhlHUiruiK  town  of  not 
more  than  half  the  jx)pulation  returns  Sl.MMMl"  (p.  Hi). 

'  In  California  niurh  acitation  arose  in  I'.MMt  over  tlie  ipirstion  whcttier  tlie 
valuations  made  in  and  around  Los  .Vnirel.'s  in  the  south.rn  part  of  the  State  hud 
Imtu  unduly  low  as  compared  with  those-  in  the  more  northerly  parts. 

'The  diificultv  d(MS  not  arise  with  stock  or  shares  even  when  held  ui  a  com- 
pany outside  a  State.  iH-rause  all  States  now  tax  corporations  <ir  o<mu>ames 
within  their  jurisdiction,  and  the  prin.ipli'  is  Kcnerally  (thouch  not  umver- 
sallv)  adopted,  that  where  sto(  k>  in  a  corporation  oiUsi.le  th.'  .State  have  l«-en 
so  taxed,  thev  shall  not  lie  lutain  tax<  d  in  the  han.l  of  the  holrier  of  the  stock, 
who  may  reside  \  thin  the  State.  State  laws  and  tax  a.ss«ssors  can  in  each 
State  succeed  in  reaching  the  property  of  the  coriMjratiou  itself. 
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the  doubt  when  they  have  in  any  way  the  pc.wer  to  oonHtnie  't  [or  them- 
Helve«.     Such  a  p«.wer  is  practi<-ally  Jfiven  in  the  form  of  oath  used  in 
J^nne«.tion  with  liur  tax  lists,  sin.-e  it  n^fers  .mly  to  such  pn.perty  of  the 
paSs  Riving  them  in  as  is  taxable  m-eording  to  the.r  iK'st  knowledge. 
Kmembmnee  or  l>elief.     The  man  who  does  n<.t  believe  that  a  Western 
SmToan  or  oreign  railroad  bond  (i. < .  bond  of  a  company  outside,  the 
StX   ought  to  InTtaxed.  is  too  often  rea<ly  to  swear  that  to  the  best  of 
hU  lif  it  is  not  liable  to  taxation.  .      .     As  the  kw  «*amls.  U  may 
be  a  burden  on  the  consc-ienee  of  many,  but  it  is  a  burden  on  the  prop- 
erty of  few.  not  iMJcause  there  are  few  who  ought  to  pay.  but  because 
there  are  few  who  can  be  made  to  pay.     Bonds  and  notes  held  by  an 
individual  are  for  the  most  part  concealed  from  the  assessors,  nor  do 
they  in  most  towns  make  much  effort  to  ascertain  their  existence.' 
The  result  is  that  a  few  towns,  a  few  estates,  and  a  few  persons  of  a  high 
sense  of  honesty.  l)ear  the  entire  weight  of  the  tax.     Such  has  been  the 
universal  result  of  similar  laws  elsewhere." 

A  comparison  of  the  tax  lists  with  the  probate  records  con- 
vinced the  commissioners  that,  whereas  in  1884  more  than  a 
third  of  the  whole  personal  property  assessed  m  the  State  of 
Connecticut  escaped  taxes,  the  proportion  not  reached  by  taxa- 
tion was  in  1886  much  greater ;  and  induced  them  to  recom- 
mend that  "all  the  items  of  intangible  property  ought  to  be 
struck  out  of  the  tax  list."  The  probate  inventories  of  the 
estates  of  deceased  persons,  and  the  last  returns  made  to  the 
tax  assessors  by  those  persons,  "show,  to  speak  of  it  mildly, 
few  points  of  contact."  Connecticut  is  a  commonwealth  m 
most  respects  above  the  average.  In  every  part  of  the  country 
one  hears  exactly  the  same."    The  tax  returns  sent  m  are  rarely 

■  "A  person,  formerly  assessor  in  one  of  our  leading  cities,  reported  that  ho 
had  made  efforts  when  in  offiee  to  get  this  kind  of  property  into  the  Kran.l 
list  •  and  sueeeedeiJ  durinK  his  last  two  years  in  findinK  out  and  addms  over 
$->00{KK)  of  it:  but  he  adds,  'That  may  have  had  sometnuR  to  do  with  my 
defeat  when  .leetion  eame  around.'"  S„  in  West  VirKinia  when  an  assessor 
objeeting  to  a  merehant's  d.-.laration  threatencnl  to  swear  the  merchant,  tU". 
latter  replied,  "  If  you  swear  me,  I'll  vote  against  you  next  time. 

5  The  West  Virginian  tax  commission,  in  18H4,  says,  ".\t  present  all  taxes 
from  invisible  property  come  from  a  f.-w  conspicuously  conscientim.s  citizens, 
from  widows,  executors,  and  from  guar<lians  of  the  insane  an.l  infants  :  in  la.-t, 
it  is  a  comparatively  rare  thing  :  .  find  a  shrewd  trader  who  gives  in  any  con- 
siderable amount  of  notes,  stocks,  or  money.  The  truth  is.  things  have  cmne 
to  such  a  condition  in  West  Virginia  that,  as  reganls  paying  taxes  on  this  kind 
of  property,  it  i»=  alm.wt  ^i  vnhmtary  and  is  considenni  pretty  much  in  the  same; 
light  as  donations  to  the  neighbourhood  chunh  or  Sunday  schwl.  Reports 
of  commissioners  in  s«.veral  other  States  are  to  the  same  effect.  See,  especialb, 
th..  Report  of  the  Tax  Commission  of  Baltimore,  1886  ;  ""J /^e  supplemen^  ry 
Report  of  one  member  of  the  Maryland  Tax  Commission,  Mr.  Richar.1  T.  Rl>, 
in  which  much  instructive  evidence  as  to  the  failure  >"  various  ''t^t^^  °  *^"' 
efforts  made  to  tax  intangible  property  has  been  coUected  and  set  forth  (Bal 
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truthful ;  and  not  only  doi's  a  very  large  percentage  f  proiwrty 
escape  its  lawful  burdens,  Ijut  "the  demoralization  of  the  public 
conscience  by  the  frecjucnt  administration  of  oaths,  so  often 
taken  only  to  be  disregardetl,  is  an  evil  of  the  greatest  magni- 
tude. Almost  any  change  wouhl  seem  to  \m  an  improvement."  ' 
There  is  probably  not  a  State  in  the  Union  of  which  the 
same  thing  might  not  l)e  said.  In  Ohio,  for  instance,  the 
Governor  remarked  in  a  special  message  of  April,  1887  : 

"The  great  majority  of  the  personal  property  of  this  State  la  not 
returned,  but  entirely  and  fraudulently  withheld  from  taxation.  The 
idea  seems  largely  to  pnnail  that  there  is  injustice  and  inequality  in 
taxation,  and  that  there  is  no  harm  in  cheating  the  State,  although  to 
do  so  a  false  return  must  be  made  and  jwrjury  committed.  This  offence 
against  the  State  and  goo<i  morals  is  too  frequently  committed  by  men 
of  wealth  and  reputed  high  character,  and  of  corresponding  p<jsition  in 
society." 

In  New  York  there  was  a  shrinkage  in  the  valuation  of  per- 
sonalty from  1871  to  1884  of  §107,1^,371,  and  in  1888  per- 
sonalty paid  only  10  per  cent,  realty  90  per  cent,  of  the  State 
taxation.  In  1908  realty  was  valued  at  §8,553,298,187  and  ]wr- 
sonalty  at  $620,268,058.  Personalty  paid  only  ii}  per  cent  of 
the  State  taxation,  realty  93^  per  cent.  In  California  personal 
projierty  wa.s  as.sessed  at "  $220,000,000  in  1872,  and  at 
$251,000,000  in  1902,  while  in  the  same  thirty  years  real  estate 
rose  from  $417,000,000  to  .$974.0O0,(XX). 

I  have  tlwelt  upon  these  facts,  not  only  because  they  illu.s- 

tirnorc,  1S><.S).  A  Boston  comniis.sion  rciM)rt<Hl,  in  is'.d.  in  fiivour  of  taxinj?  roal 
cstutc  only  ;  urKuinK  that  umliT  the  laws  of  Ma.ssartiu.-ctts  taxinK  iwrsonalty. 
much  propiTty  was  really  twiic  taxed.  Similarly  a  Niw  York  Cornniiiwion  in 
I'.HM). 

'  Jiuluc  Foster,  in  the  <'a.se  of  KirtUitid  v.  Holrhkis.i,  4 J  Coini.  Ui'p..  p.  44'.t. 
i^o  .Mr.  David  A.  Wells,  in  his  report  as  .Special  Tax  < 'oniniis,si(iner  to  tin-  New 
V'ork  I^'Kislature,  says:  "Oaths  as  a  matter  of  restraint  or  as  a  (jiiarante<-  of 
truth  in  respect  to  official  statements  liavi'  in  (jreat  measure  eeaseil  to  Ik'  effee- 
tual ;  or  in  otlier  words,  perjury,  direct  or  eonstruetive,  hit-s  iM-eome  so  common 
■IS  to  almost  eea-st-  to  occasion  notice.  'I'liis  is  tlic  all  l>it  uiianimous  testimony  of 
officials  who  have  of  late  had  extensive  experience  in  the  administration  of  Uith 
the  national  and  State  revenue  laws." 

Pn>fessor  K.  R.  A.  Seliuman,  in  a  valuaMe  article  in  the  I'oliliail  Scitnie 
Qwiit,  rly  for  March  IHIK).  sums  up  the  cas«'  auainst  a  pro|M  ity  tax  as  follows  : 

"The  property  tax  of  to-day,  Ucause  of  its  attemt)t  to  tax  intannihle  aa 
well  as  tangiljlc  tliiuKs,  sins  aKainst  the  cardinal  rules  >t  uniformity,  of  e<iuaiity, 
and  of  universality  of  taxation.  It  puts  a  premium  on  dishonesty  and  debauches 
the  public  conscience.  It  reduces  deception  to  a  system  and  makes  a  science  of 
knavery.  It  presses  hanlest  on  those  lea.st  able  to  pay.  It  impoaes  douUa 
taxation  on  one  man  and  tfrauts  entire  immunity  to  the  next." 
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course  greater  where  -"h -'^^^^^^^^^^^^^^  help  to 

«.veral  State,  are  eloju-  /  K^  '^^^^  ^.^^^^  the  American 
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the  Stall's  often  U'vy  taxes  on  particular  tra<los  or  (MTupations,' 
HometimcH  in  the  form  of  a  licence  tax,  taxes  on  francliis<'s  en- 
joycnl  by  a  corf)oration,  taxes  on  railroad  stock,  or  (in  a  few- 
States)  taxj'S  on  collateral  inheritances.  Comparatively  little 
resort,  has  hitherto  \m'n  had  to  the  st)-callfd  "(hath-diities," 
i.e.  probate,  h-^acy,  and  sijccessif  n  duties,  nor  is  nnich  use  made 
of  an  income  tax.  Nine  States,  nowever,  authorize  it,  and  two 
(South  Carolina  and  ()klah<»ma)  allow  it  to  be  graduated.  New- 
York  taxes  stock  e.xchanRe  transactions.  .\s  regards  poll  taxes 
there  is  much  variety  of  practice.  A  few-  State  Coast  it  ut  ions 
{e.g.  Ohio)  forbid  .such  ai.  inijxjst,  as  "grievcus  and  oppressive"  ; 
others  direct  it  to  be  impw.sed,  or  allow  the  legislature  to  im|M)se 
it,  while  alwut  one-half  do  not  mention  it.  Where  it  exists, 
there  is  sometimes  a  direction  that  it  shall  be  aj^plied  to  scIhmjIs 
or  some  other  siK'cified  useful  purpose,  sucli  as  iM)or  relief,  so  as 
to  give  the  poor,  who  perhaps  pay  no  other  direct  tax,  a  sense  of 
their  duty  to  contribute  to  pui)lic  objects,  and  especially  to  those 
in  whose  Iwnefits  they  directly  shan  .  The  amount  of  a  poll 
tax  is  always  small,  $1  to  $:?,  — North  Dakota  allows  S4  : 
sometimes  (as  in  Tennessee)  the  payment  of  it  is  made  a  j)re- 
requisite  to  the  exercise  of  the  electoral  franchise.  It  is  scarcely 
ever  imposed  on  women  or  minors. 

In  some  States  " foreign"  cor|)orati()ns,  i.e.  th«)se  chartered 
by  or  domiciled  in  another  State,  are  taxed  more  heavily  than 
domestic  corporations.  The  laws  of  tlie  States  differ  widely 
in  their  provisions  regarding  the  incori)(>rati<>n  of  companies. 

Instances  an-  beginning  to  ap|>ear  of  a  progressive  inli<ritance 
duty.  Two  States.  Minnesota  and  Oklahoma,  authorize  it  :  ami 
Oregon  enacted  (in  1909)  .such  an   impost  wl.icli  reaches  (i  jxr 

•  North  Pjirolina  rmiMiwors  its  li-jtWaturr  to  t.i\  all  tnid.-.  |,r.if.>>ioii.'',  iind 
franohiws.  Arkanwif  in  IHHK  (Arti.lr  x.  i  171  <lir..<l,  .1  its  a<-u,  t  .1  Hs.H.tnl.l.v  to 
"tax  all  privil<'K.-».  pursuits,  and  <»-cupati..n-  tli.it  ar.'  .if  ri..  rial  u.-.-  to  sociftx . 
addiiiK  that  all  othi-rs  shall  Ix-  rx.-n.pt.  Mm  liaviiiit  :i|.riar.ntl.v  f.iMiid  t  hard  t 
dftmninc-  which  o.-iipation»  aro  uscli-ss.  sh,.  droppcl  the  dirccti-.ii  in  l.ir  (  im- 
Btitution  of  1H74,  and  now  mrrfly  ."ni|H)w.Ts  thr  taxalit>ii  of  •hawkirs.  p.  H.Ts, 
forrii'n,  rxhiliitions.  and  privili-Kcs." 

The  porwons  or  things  on  whom  lic.iic-  taxes  or  ocrupation  tax.  r.  may  '- 
imposed  arc  tho  followinR.  somr  h.inc  m.>nti..n.-d  in  r>ii(>  .Stat.'  Cin^titiition, 
Bonw  in  anoth.-r  —  I'.mII.ts,  hawk.r.-,  .iu.tiniirr.-.  !>rt)k.r-.  paw.-!r.-.--r.  ni.T- 
rhants.  commission  morchants,  •■|).Ts..ns  ^.llinu  l.y  sample  sh..wm.n.  jiikkKts. 
innkpopprs,  toll  hridtfcs.  f.-rrics.  fU-Kraphs  ixpr.ss  air.nts  it.r.  par. ,  Is  .i.livrry), 
Kfoopry  kwpors,  li<|U<>r  dealers,  insuran.-e,  ven.lors  of  patents,  i«Tson.s  or  i-oriJO- 
rations  using  franchises  or  privil. jres.  hanks,  railroads,  destruetiv  domestic 
animals,  dealers  in  "options"  or  "future*." 
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cent  for  entati-H  excrrding  f.W.WK).     California  in  hor  famoiw 
C'onMitution  of  1879  attoinpttHl  to  tax  the  same  pwporty  twice 

over 

There  Is  always  a  desire  to  hit  incorporat<Ml  coinpanirM,  espc- 
rially  bankH  an.l  riilroads.'  The  m-wer  Constitutions  o  ten 
direct  the  IcRislature  to  see  that  su<-h  un.lertak.-.Ks  are  duly 
taxed,  sometimes  forl.i.hlinR  it  ever  to  deprive  its«.lf  of  the jK.wer 
of  ta:iinK  any  cori)oration,  doubtless  from  the  fear  that  them- 
powerful  iKKlies  may  purchase  from  a  pliant  legislature  exemp- 
tion from  civic  Imrdens.  The  metho<ls,  however,  of  taxing 
corporations  vary  greatly  from  State  to  State,  and  are  at  present 
in  a  chaotic  condition. 

Ill  In  most  States,  certain  descriptions  of  property  are 
exempte<l  from  taxation,  as  for  instance,  the  buildings  or  other 
property  of  the  State,  or  of  any  local  community  burying 
grounds,  schools  and  universities,  tnlucational,  charitable,  scien- 
tific literary,  or  agricultural  institutions  or  societies,  public 
libraries,  churches  and  other  buildings  or  property  used  for 
n-ligious  purposes,  cemeteries,  hous««hold  furniture,  farming 
implements,  deposits  in  saving  banks.  Often  too  it  i«  provided 
that  the  owner  of  personal  property  l)elow  a  ce^ain  figure  shall 
not  pay  taxes  on  it,  and  occasionally  ministers  «f  "'ligion  are 
allowed  a  certain  sum  (as  for  instance  in  New  York,  $lo(K)) 
free  from  taxation. 

No  State  can  tax  any  Iwnds,  debt  certificates,  or  other  securi- 
ties issued  by,  or  under  the  authority  of,  the  I'edera  govern- 
ment, including  the  circulating  notes  commonly  called  "green- 
backs "  This  ha.s  l)een  held  to  l)c  the  law  on  the  construction 
of  the  Federal  Constitution,  ami  has  In-en  so  declared  in  a  statute 
of  (^ongress.  Many  intricate  questions  have  arisen  on  this 
doctrine ;  which,  moreover,  introduces  an  element  of  difficulty 
into  State  taxation,  l)ecause  persons  desiring  to  escarK>  taxation 
are  apt  to  turn  their  property  into  these  exempted  forms  just 
before  they  make  their  tax  returns. 

IV  Some  of  the  State  taxes,  such,  for  instance,  a.s  licence 
taxes  or  a  tax  on  corporations,  are  directly  levied  by  and  paid 
to  the  State  officials.  But  others,  and  particularly  the  property 
tax,  which  forms  so  large  a  source  of  revenue,  are  collected 

.  \s  to  banks,  wh.-.h  were  an  object  of  as  much  popular  dUlike  in  the  middle 
of  la»t  centu.^  M  .ailroads  sub««quently  became,  sec  Oh.o  Constitution  of  1«51. 
Aitioc  si"'  I  3. 
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by  the  local  authoritU's.  The  Stiito  having  (h'terinint'd  what 
income  it  nwHls,  apportions  thi«  sum  aniong  the  counties,  or  in 
New  England,  sometimes  directly  among  the  towns,  in  propor- 
tion to  their  paying  capacity,  that  is,  to  the  value  of  the  prop- 
erty situate  within  them.'  So  .similarly  the  counties  ap|H)rtion 
not  only  what  they  have  to  pay  to  the  State,  but  also  the  sum 
they  have  to  raise  for  county  purposes,  amo!" 
Klii|)8  within  their  area,  in  projwrtion  t" 
able  prop<'rty.     Thus,  when  the  tow    iiii- 
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•il  ^e  of  their  tax- 
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assess  and  collect  taxes  from  the  indiv 
collect  at  one  and  the  same  time  'i 
the  State  tax,  the  county  tax,  aMl 
Retaining  the  latter  for  local  puii" -■. 
former  to  the  county  authorities,  >> ' 
tax,  handing  on  to  the  State  w.  • 
and  ex|)ense  are  saved  in  the  proces.    -i' 
zen  sees  in  one  tax-pafXT  all  he  has  to  pay 

V.  Some  States,  taught  by  their  sad  i 
legislatures,  limit  by  their  Constitutions  tin 
which  may  be  raise<l  for  State  pur|)oses  in  any  one  y<'ar.  Thus 
T<'xas  in  187G  forbade  the  State  proi)erty  tax  to  exceed  one-half 
per  cent  on  the  valuatitm  (exclusive  of  the  sum  needed  to  pay 
interest  on  the  State  debt),  and  has  since  reduced  the  jM'rcentage 
to  .35.  North  Dakota  (1889)  fixed  .4,  Montana  .3,  as  the  jht- 
centage.  A  similar  jjrovision  exists  in  Missouri,  and  in  some  other 
Southern  or  Western  States.  We  shall  .see  presently  that  this 
method  of  restriction  has  U'en  more  extensively  applie«l  to  cities 
and  other  sulx)rdinate  communities.  Sometimes  we  find  direc- 
tions that  no  greater  revenue  shall  be  raised  than  the  current 
needs  of  the  State  recjuire,  a  rule  which  ( 'oii^ress  would  have  doii 
well  to  (»l)serve,  swing  that  a  surplus  revenue  invites  reckless  e,- 
penditure  and  gives  opjiortunity  for  legislative  jobi»ery.* 

It  may  Iw  thought  that  the  self-interest  of  the  jM'ople  is  >u'Ti- 
cient  to  secure  economy  and  limit  taxation.  Hut,  apart  from 
the  danger  of  a  corrupt  legislature,  it  is  often  remarked  that  as 
in  many  States  a  large  proi)orti<in  of  the  voters  do  not  pay 


'  A=  ns.~rrtairr--{  !>v  th''  n--'«->rj  nw\  !><i:ir:!  :>! 


irslizritinn. 


•  S«)iiu'tinii'8,  however,  the  town  or  township  in  its  eorporute  rapaeity  pays 
the  State  its  share  of  the  Strvte  tax,  instead  of  eolleeting  it  sijeeifieally  from 
individual  citizens. 

'  .Sir  T.  More  in  his  ''topia  mentions  with  appnival  a  law  of  th"  Macariana 
iorbiddiug  the  king  to       ve  ever  more  tlian  A;1(XX>  in  the  publi'  tn  oa-iry. 
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"'"'™«7;tL"hL'Sint  "riour«.„;e  of  mischief    and 
concerned,  >'"»  "?f, '„, ,  ',^.  .|™„oc  of  efficient  control  over 

rwtmin  its  inveterate  ,.rop<.n»ity  to  n"»c  >«■(■ 

VI    Nothinil  in  tlie  flnannal  system  of  tlie  htatos  wiv  r 

taken  friRht,  to  mlufi-  thfir  amount,  ami  to  net  umiw  lo 
'%n  th!"fiJsta<.-aaos  of  tho  nineteenth  century  when  those  rich 

"""  -T^  Kn:r;;t'r  ri^rextn^^^n'^anJi  .a, 
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they  embark<Hl  in,  or  pledged  their  credit  for,  a  hundred  enter- 
prises which  they  were  ill-fitted  to  conduct  or  supervise.  Some 
undertukings  fuilcHl  lamentably,  whiles  in  others  the  profits 
were  gra-sjietl  l)y  i)rivate  s|MH'ulators,  and  the  burden  left  with 
the  public  body.  State  in(lel)tedness,  which  in  1825  (when 
there  were  twenty-four  States)  stood  at  an  aggregate  over  the 
whole  Union  of  $12,790,728  (£2,.5(X),000),  had  in  1842  reached 
$203,777,910,'  in  1870,  $352,800,898. 

A  part  of  the  increa.se  in  the  years  between  1842  and  1870  was 
due  to  loans  contracted  for  the  raising  and  equipping  of  troops 
by  many  Northern  States  to  serve  in  the  Civil  War,  the  intention 
being  to  obtain   ultimate   reimbursement   from   the   national 
treasury.     There  was  also  a  good  deal,  in  the  way  of  executed 
works,  to  show  for  the  money  borrowed  and  expended,  and  the 
States  (in  1870  thirty-seven  in  nujnber)  hail  grown  vastly  in 
taxable  property.     Nevertheless  the  huge  and  increasing  total 
startled  the  people,  and,  as  everyl)ody  knows,  some  States  ceased 
to  pay  interest  on  tlieir  debts.     The  diminution  in  the  total 
indebtwlness  of  1880,  which  stood  at  $290,320,043,  and  was  the 
indebtedness  of  thirty-fight   States  and  three  Territories,  is 
partly  due  to  this  repudiation.     In  18«K)  the  total  (then  of  forty- 
four  States  and  two  Territories)  stood  at  $223,107,883,  anil  in 
1<)02  it  was  (for  the  then  forty-five  States,  omitting  minor  civil 
divisions)  $235,000,(X)0.     Even  after  the  growth  of  State  debts 
hail    biH-n   checkeil    (in   the  way  to   be  presently  mentioned), 
minor  coiimiunities,  towns,  counties,  but  above  all,  cities  troil 
in  the  same  jnith,  the  old  temptations  recurring,  and  the  risks 
.s/>i>»ning  smaller  because  a  municijjality  had  a  more  direct  and 
elose  interest  tlian  a  State  in  seeing  that  its  jnoney  or  credit 
was  well  appli(Hl.     Municipal  indebtedness  ha.s  advaneiil,  esi)e- 
eially  in  th»'  larger  eitii!-.,  at  a  dangiTously  swift  rate.     Of  the 
State  and  county  (h'l)t  much  the  largest  ])art  had  been  incurrinl 
for,  or  in  connection  with,  so-called  "inteniul  improvement.s "  ; 
but  of  the  city  debt,  though  a  i)art  was  due  to  the  bounties 
given  to  volunteers  in  the  Civil  War,  much  must  b«'  set  down 
to  extremely  lax  and  wasteful  a<hninistralioii,  and  much  more 
to  mere   stealing,    practised    by   methods   lo   be   hereafter  ex- 
plained, but   facilitated  by  the  liul)it   of  subsidizing,  or  taking 

1  III  1h;W  h  was  .•stiniat«'<l  that  of  the  total  .l.0)t  of  tlu-  Stat.'S.  thon  rulni- 
l.itnl  at  $17(I.S(MI,(HH1.  «(i((.L'(HI.(HKI  hail  Uili  iiirurrid  for  luimls.  *42,.S(X),UU0 
for  railroails.  ami  ».'>J.ti»Kl.(l<Kl  for  liankiiiK. 
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^^^^^^^^^rp^^^^^'^r^^  which  had  excited  the  hopes 

"^Vn'TiniBeaHe  spread  till  it  terrified  the  patient,  and  a 
reSy  w':  found  in^he  insertion  in  ^ ^XIT'^^Z. 
visions  limiting  the   l>orrowmg  powers  of  ^*^^^.    ^^/^The 
Fortunately  the  evil  had  been  perceived  ^"/''"^/^  ^^^^^^ 
newest  States  to  profit  by  the  experience  ^^  ^^^  J^^^^^^^^ 
i?«r  +hp  last  half  century,  whenever  a  State  nas  tnaiitti 

f  c+ot.w  .mil   liwa    ImhIics,  and  often  alM)  proviiuuK 

rr  d!  ch^of^xisSliulnliti-     Not  only  the  passing  of 

Us  ;:;;  Shi'  a  state  loan  has  ^^^^^^^^^^^l;^ 

Kafecuards   such  as  the  requirement  of    a    two-thinlsjnajonTj 

f  S  houstof  the  legislature  ;   not  only  have  there  InH-n  pn>- 

LibiJITns  ever  to  borrow  money  for.  ^.^^^^^ ^;;^^' :^Z 
nal  imnrovementa  (a  fertile  source  of  jobh,  ry  and  wa>,t< .  as  u.* 
exoerience  ^    Congress  shows)  ;    and    not    only   also   almost 
Inva  iab  y  a  provision  that  whenever  a  debt  is  contracted    he 
rrict  shalh  a  sinking  fund  for  paying  it  ^^^-fT'^:^ 

t^i  but  in  most  ConstitutUms  the  total  lun.umt  of  the  d.bt 
^::^r <i:  and  nmitpl  to  a  sum  Ujuitifu^  T^^^JZ::^ 
to  the  population  and  n'S(.urccs  of  the  Mat(  ^        nu. 

.  .  '    '      •  I  «')iutruMt  rf'4(HKM>)  •   Minnesota  and  Iowa 

Mi7-\    Art    i\   5  4),  at  «1.(KK).(KH).'' 

In  fo  ^--fiftlH  (     the  States,  inch  di.ig  all  th<.sc  w.th  rn-ent 

(Vmst  ttirs   the  legislature  is  forbidd.-n  t.,  '•g.vc  or  lend  the 

.n"te  State  in  aid  of  any  person,  assoemtum.  ..r  .-orpo- 

ruti/v  ether  municipal  or  other,  or  to  ple.lg,.  the  ere. l.t 

Ihe  St'ale  in  anv  manner  whatsoever  for  the  payment  ot   the 

,  ........    i...-..rr,..l    f,.r    ..„■    PU <   -i--'-    """ '' "■'""""^ 

i„vusiun:a.-.x,-.l.l..lfn."Ml..-;l'"'i<;'''-"''-  .,,   ,„„„.,,  ,,   ,„iii|.,„  .,r 

-•N.-w   V..ik   ,(onsl.t.it...i.  ..I    1^»'''   •^'^'■/'       ,   ,s,-.l.>Hii.u'i,.M.,sfor-.«..n..' 
.,..,lar.  ..  .1...  ...uxiM.un..  hn.  ,-  nn.....     -^   -;;,:'-.,',    ,;::^.„,..,..,1  ..„i,  -n, 

Hi.ml..  w..rU  ..r  ..l,i...-.."  |..;.vM..l  .1...  :.  ■';•,;',;',„,,.  ,,„  ,.,.  ,„...„  ,i,.,-.  .Iv 
,„  „,,  „,T  ,l,i.  ,1,1..  ..,  ,-..l...;  M  v,;.r.       .  .   I   .    .       n.  _  ^._^  .,^^^  ^_,,„^ .. 

Hi-.UH  ,M.r...i..i..K  i".r.a.s..  I.y  .l..-.ml  l«P>'l"r  ^""   ^'"         ' 
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liabilities  present  or  prosfXTtive  of  any  individual  asstjciation, 
municipal,  or  otiier  corporation,"  '  as  also  to  take  stock  in  a 
corporation,  or  otherwise  embark  in  any  gainful  enterprise. 
Many  Constitutions  also  forbid  the  as.sumption  by  the  State 
of  the  debts  of  any  individual  or  numicipal  corporation. 

The  care  of  the  people  for  their  financial  frejHloni  and  safety 
extends  even  to  local  bodies.  Maiiy  of  the  recent  Constitu- 
tions limit,  or  direct  the  legislature  to  limit,  the  borrowing 
jxtwers  of  counties,  citi(>s,  or  towns,  sometimes  even  of  incor- 
porated school  districts,  to  a  sum  not  exceeding  a  certain  per- 
centage on  the  a.ss<'ssed  value  of  the  taxable  property  within 
the  area  in  question.  This  percentage  is  usually  five  j)er  cent  ; 
sometimes,  however,  seven  per  cent  ;  or  even  (New  York, 
Amend,  of  1884)  t(>n  per  cent.  Sometimes  also  the  amount 
of  the  tax  leviable  l»y  a  local  .-luthority  in  any  year  is  restricted 
to  a  definite  sum  —  for  instance,  to  one-half  per  cent  on  the 
valuation."  And,  in  nearly  all  the  States,  cities,  counties,  (tr 
other  local  incorporated  authorities  ar(>  forbidih'ii  to  pledge 
their  cretlit  for,  or  undertake  the  liabilities  of,  or  take  stock  in, 
or  otherwise  give  aid  to,  any  undertaking  or  company.  Some- 
times this  prohibition  is  ab.solute  ;  souK'times  it  is  made  sub- 
ject to  certain  conditions,  and  may  be  avoided  by  their 
observance.  For  instance,  there  jire  States  in  which  the  peo- 
ple of  a  city  can,  by  sjx'cial  vote,  carried  by  a  two-thirds  jna- 
jority,  or,  a  thnn'-fifths  majority,  or  (in  Colonido)  by  a  bare 
majority  of  the  taxi)ayers.  authorize  tlie  contracting  of  a  debt 
which  the  municipality  could  not  incur  by  its  ordinary  organs 
of  goveriunent.  Sometimes  there  is  a  direction  that  any  mu- 
nicipality creating  ;i  ilebt  must  at  the  same  time  jjrovide  for 
its  extinction  by  a  sinking  fund.  ,*>ometimes  the  restrictions 
injposed  ajjply  only  to  a  p.-iiti'-ular  class  of  un<lertakings  —  c.y. 
banks  or  railroads.  The  difTerences  between  State  an<l  State 
are  endless;  but  everywhere  the  tendency  is  to  make  the  pro- 
tection against  local  indebtedness  and  Tnunicijjal  extravagances 
more  and  more  strict  ;   nor  will  any  one  who  knows  these  local 


I 


'Constitution  of  Missouri  of  is".")  i  Art  i\-.  §  |.")i,  a  ('nnwtitution  wtir)H<>  |iro- 
vi.«ions  on  financial  nmttrr,.i  nud  rl■.•^tril•tion^  on  tlic  IcKi^l'i'ur"  arc  copious  and 
instrurtivc.  .Sunilar  words  ociur  in  ii'uil.v  all  Western  and  Soutlnrii,  as  wi>ll 
Hs  in  s<ini(>  of  th"  more  recent  KastiTti  Ccnistituiions 

'  See  tlie  elalK)rate  provisions  of  the  (  onstitution  of  Missouri  of  1x7.5  (Art.  x. 
§  111.  and  of  the  < '(institution  of  .Montana.  l>N".t  lArt.  xii.  5  i»). 
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author7ti^7and  the  temptations,  both  goocl  ami  bad,  to  which 
thev  are  exiwsed,  complain  of  the  strictness.  ,.     ,     •  „ 

Ca^s   o^^our;e,  occur  in  which  a  restriction  on  the  taxmg 
nowTor  borrowing  power  of  a  muni.-ipality  .s  found  mcon- 
^::;:;rw^ause  a  L^y  pubnc  improvement  .  -d-ed  m^^^^^^ 
..nstiv   if  it  has  to  l)e  done   piecemeal.     Th     (on^oration  oi 
BrcScIvn  waT  thus  prevntxHl  from  making  ,Ul  at  one  a  great 
^t^^t  which  would  have  been  a  Innm  to  th^y-.ty,  and  morn 
rnonev  had  to  \ye  spent  in  buying  up  the  land  for  .1  bit  by  hit. 
Sut  the^iuTwhich  have  followe.1  in  America  from    he  imm.x- 
"  rl  loth  of  States  and  of  cities  in  entenY-s  of  a  f^-^;^' 
Ind  the  abuses  incident  to  an  unlimited  power  of   indertakn  g 
fmtovU'nt"  have  In^en  so  great  as  to  make  people  ^vllhng  to 
IZr^^th  the  occasional  inconveniences  which  are  inseparable 
from  restriction. 

"  A  ,.«tRlo.riie  of  thes«>  evils  would  include  th«>  squanderinR  of  Iho 

tnwtodfor;  monevs  often  iHKkUssiy    xh  m.  ,  ,„,  „,„ 

Kr :  Ind  finall;  ;.n.artinan..ial  pani-.  ....Ha,...,  an.l  ...sast.r.    - 

The  provisions  alK)ve  descrilM«d  have  luul  the  effect  of  steadily 
re^icing  tl  <«  amount  of  State  debts,  although  the  weath  o 
;:    ^mntry  makes  rapi<l  strides.     This  reduction  -as  betwm^^ 
1870  an<l  188().  about  25  per  c-nt  u,  the  n.se  o   >  «^         f  ;«*; 
in  that  ..f  count v,  t..wn.  and  sch.M.l  <listn(.t  .le  .t»  ab,.  it  S  p  r 
"nt      In  the  .l.;.ud..  e.uling  with   IS-.H.  the  re.hu.t.on  m  Ma  e 
debts  was  $t>7.2lH.7.M)  (nearly  half  of  this,  however    .lueto 
seal  ng  Ivii  of  debts  of  Southern  States)  ;    but  county  .lebts 
"e^oni  $12-U()5.()27  to  SI  15,(UH..M5^  an,!  ^^  -  ;-\,;  - 
trict  debts  from  S17,5H().(iH2  to  *:i.i,701,  WH.     «" /-'^'p,/' '  "^^ 
Ls  within  the  d....a.le   1870  HO.   not   ..nly   no  "Hluct,,  n    b 
uu  increase  of  over  1(K)  per  e.-nt.  ix.ss.bly  as  mu.'h  a>  m  P<  r 
Z::     In    18m)   the   t..tal   .lebt.   less   sinking   '-f   <•.---■ 
palities  excelling  4(KK)  inhabitants  was  returned  at  $(v4(,,.)0/ ,«.44 

,  A  .po.-i,n..„  of  ,»„■  provisions  r,.stri..in«  "<---«  |-:;X*'"  '"  '"""''  " 
th-  .-xtra.ts  fro...  thr  (Vmstitotj....  of  <.klaho..,u  ii.  th.-  ApiK-rnhx 
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against  «623,784,2(»2  in  18«(),  l>ut  ovviiiR  to  the  grow-th  of  popu- 
lation the  amount  per  capila  wliich  v.as  $45.(XJ  in  1880,  had  fallen 
in  mU)  to  tSim.  In  H)()2,  while  the  t(ital  State  debt  waf^.  as 
alM)ve  mentioned,  !§23r),{K)<),(KK),  that  of  counties  and  minor  civil 
divisions  was  $1,()3(),0(K),(K)0. 

This  strikinK  difference  hetween  the  cities  and  the  States 
may  l)e  explaimnl  in  s«'veral  ways.  One  is  that  cities  cannot 
repudiate,  while  sovereign  States  can  and  do.'  Another  may 
We  found  in  the  later  introduction  into  State  Constitutions 
of  restrictions  on  tin-  lM)irowiiin  powers  of  numicipalities. 
Hut  the  chief  caus«'  is  t<t  l)e  found  in  the  conditions  of  tJie  gov- 
ermnent  of  great  cities,  where  the  wealth  of  the  connnunitj- 
is  largest,  and  is  also  most  at  tlie  disposal  of  a  nmltitude  of 
ignorant  voters.  Several  of  the  greatest  cities  lie  in  States 
which  did  not  till  reci-ntly,  or  have  not  even  now,  imposed 
a<le(|uate  restrictions  on  the  borrowing  iH)wer  of  city  councils. 
Now  city  councils,  as  we  shall  s«'«'  presently,  are  not  only  in- 
capable aihuinistratois,  hut  are  prone  to  such  jmhlic  improve- 
ments as  pn'sent  op|Mjrtuniti»'s  for  speculati  )n,  for  jobbery, 
and  po.s.sibly  even   for  wholesale  ejnbezzlement. 

■  III  Honii*  |i:irtM  of  New  KiikImikI  tlir  city,  tnwii.  or  (ithcr  niiiiiicipul  (Irl)t  in 
alijn  till-  p<>rwiiiul  di'bt  of  rvcr.v  iiiliuliitunt,  and  i.-*  tliiTi'fori'  an  ixci'llciit  sfcurity. 
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CHAPTER  XLIV 

THE   WORKING  OF  STATE  GOVERNMENTS 

The  difficulty  I  have  already  remarked  of  explaininj;  to 
FuTopeans  the  Lture  of  an  Amerioau  State,  viz.  that  there  .s 
f;  Eu  one  nothing  sin.ilar  to  it,  reourn  when  w  come  to  in- 
l^in^E  Z  orgLs  of  government  which  ^^^^^^^ 
t  lav  into  one  another  in  practice.     To  say  that  a  btatt    s 
^Sething  I    ver  than  the  nation  but  greater  than  a  nmrncpal- 
tv     islo  -    ^    what  is  obvious,  but  not  instructive;     or  the 
vlmWanU         the  State  is  that  it  combines  some  of  the  fea- 
picuiuirn.       ^^^    ^^  j^uropeans  eharacteristic  of  a  nation  and 
with  others  that  b(>h)ng  to  a  municipality, 
seems  great  or  small  according  to  the  pi)int  of 
aich  one  regards  it.     It  is  va.st  if  one  regards  the 
action  and  the  completeness  of  its  control  m  that 
nclu  .s  the  maintenance  of  law  and  order,  nearly 
1  of     vil  and  criminal  jurisprudence,  the  super- 
!,„.n^      .vernments,  an  unlimited  power  of   taxa- 
.        Who  are  the  persons  that  manage  this 
^uvernment ;   how  much  interest  do  the  citi- 
,       lu)w  much  reverence  do  they  feel  for  it .    t he 
ample  pr-pori  .,us  we  had  achninnl  begin  to  dwindle,  for  the 
persons  turn  out  to  be  usually  insignificant,  and  the  mten-st 
the  people  to  have  de.-lined.     The  powers  o.'  State  author- 
ities are  powers  like  those  of  a   European  parliament;    bu 
thev  are  wielded  by  men  most  of  whom  an-  less  'l'^  "'^^''f '"j 
m    less  respe..ted  by  their  felUnvs  than  an-  thos.>  who  hU  the 
; -Iv  .-ouncilJ  of  Manchester  or  (  oU.gne.     Several  Mates  exceed 
in  "area  and   populati..n  sonu>  an.^ent    European  "^'narcues. 
But  their  annals  may  not   have  be<>n  illumined  b>    a  singl. 
striking  event  or  brilliant  personality. 

\  further  difficultv  in  (hscribing  how  a  Mate  government 
works  arises  from  the  endless  differences  of  .leta.l  '"'^.^veen  he 
several  States.  The  organic  fnune  ot  g<.vernm.>nt  »;^->";'|;''- 
in  all  •    l-Mt  its  tuncticmal  aclivilie:,  vary  acruniiiiH  to  .:!=•  .■•■..- 
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per  Hiul  habits,  the  ideas,  education,  and  traditions  of  the 
inhabitants  of  the  State.  A  lOiiropean  naturally  says,  "Select 
a  typical  State,  and  deserihe  that  to  us."  But  there  is  no 
such  thing  as  a  typical  State.  Massachu.s<'tts  or  Connecticut 
is  a  fair  sjunple  of  New  Kngland,  Miiuiesota  or  Iowa  of  the 
North- West  •  (leorgia  or  .\lal»aina  shows  the  evils,  accom- 
panied no  doubt  by  great  recujMrative  i)ower,  that  still  vex 
the  South  ;  New  York  and  Illinois  the  contrast  between  the 
tendencies  of  an  ignorant  city  niol)  and  the  steady-going  farm- 
ers of  the  rural  counties.  Hut  to  take  .-my  (»ne  of  these  States 
as  a  ty])e,  asking  the  reader  to  assume  what  is  said  of  it  to 
apply  e(|ually  to  the  other  forty-seven  commonwealths,  would 
land  us  in  inextrical)le  confusions.  I  nnist  therefore  be  con- 
tent to  speak  (juite  generally,  emphasizing  those  points  in 
which  the  colour  and  tendencies  (»f  State  govermnents  are 
much  the  same  over  the  whole  Inion,  and  begging  the  Kuro- 
pean  reader  to  remember  that  illustrations  drawn,  as  they 
must  be  drawn,  fn>m  some  particular  State,  will  not  neces- 
sarily be  true  of  every  othor  State  govermnent,  because  its 
life  may  go  on  under  different  conditions. 

The  State  govermnents,  as  has  been  observed  already,  bear 
a  family  likeness  to  the  National  or  Federal  go'crnment,  a 
Ukeness  due  not  only  to  the  fact  that  the  latter  was  largely 
mcMlelled  after  the  systems  of  the  old  thirteen  States,  but 
al.so  to  the  influence  which  the  Federal  Constitution  has  ex- 
erted ever  sinc(>  17S!)  on  those  who  have  been  drafting  or  amend- 
ing State  Constitutions.  Thus  the  Federal  Constitution 
has  IxH'ii  lH»th  child  an<l  parent.  Where  the  State  Constitu- 
tions differ  from  the  Federal,  they  invarialtly  difTer  in  being 
more  democratic.  It  still  expresses  the  d-x-trines  of  17S7. 
They  express  the  views  nf  later  days,  when  democrati<'  ideas 
have  been  more  rampant,  an<l  men  less  cautious  than  the 
sages  of  the  Philadelphia  C<»nv(iition  have  given  legal  form 
to  jHipular  l>eliefs.  This  difference,  which  appears  not  only 
in  the  nunle  of  ap|)ointing  judges,  but  in  the  shorter  teniis 
which  the  States  allow  to  tliejr  utficiajs  and  senators,  comes 
out  most  clearly  in  the  relutioii-  established  between  the  leg- 
islative and  the  executive  [imvei-  The  National  ixecutive, 
though  disjoined  from  the  iegi-intutc  in  a  way  strange  to  Kuro- 
peans,  is  nevertheless  all  or  u  iMccf  .  The  President  is  s\ipreme  ; 
his  ministers  an   his  subordinates,  chosen  by  him  from  among 
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hU  nolitiral  aHH(M-iato«.  Thoy  u.-t  un<lrr  his  <mlors ;  hr  is 
^pj::;nrIo;Zir  conduct.    But  i..  t..  St^..  t  ..n.  .s  noaunj 

even  .Ustautly  resembling  a  *'« '""'^-  J.^\V.ev  u^^d  'y  L 
officials  are  .lirectly  elected  by  the  P''**^!^.  .  J**;,!  „7 V,  ^^^^^^^ 
title  indep.MuU.nt  of  the  State  Rovernor.  1  he>  a  _not,  x«.  t 
so  far  as  some  siiecial  statute  may  provide,  su bje  t  to  his 
LM^ions  ami  he  is  not  responsible  for  their  conduct,  since  lu. 
dir(<tions   atm  i  ^1,^'    overnor  nml  not  beloiiR  to  the 

^IrtTfrthe  time  ting  dominant  in  the  legislature  so  the 
Ser  S  ate  officials  nee<i  not  be  of  the  ««;u'  party  as  he  ^- 
ernor '    They  may  even  have  been  electe.1  at  a  different  tune. 

"aXS  '::^;r!.udies  t..  mechanism  of  State  govern- 
ment-Xy  few  Europeans  having  so  far  st^uluxl  it  -  is  at 
^.^t  nuzlled  by  a  svstem  which  contra.licts  his  preconceived 
not  on       ''How,"  he  .usks.  <'.-an  such  machinery  work?     (  ne 
rriimderstand  the  scheme   un<ler  which   a  legislature   rues 
Jhrough  cCr    whom  it  has.  whether  legally  or  practically, 
tsen  an  dkec'ps  in  power.     On.,  .-an  even  understand  a  schem« 
"^X  the  LcuJJle,  while  i-h^-lont  of  the  hj,.^  s 
ronsists  of  persons  acting  in  unison,   under  a   hea<l  <|>"«;'y 
res™^^^^^       to  the  people.     But  will  not  a  sch.Mne.  m  which  the 
TxecX     "ffi<-rs  Le  all  inde,>endent  of  one  another    yet  not 
:^   •;';  to  the  legislature,  want  every  ..ondition  '-»"<!;;:;"- 
,„o„i„us  an,l  <>fficient  action?     They  oU-y  nob,n  >       r     >^  ^^ 
responsible  to  nobo<ly.  except  a  pi'ople  which  exists  '"         »^^^ 
L-t  vitv  onlv  for  o.ie  .-lection  .lay  .'V.^ry  two  y.-ars.  uh.>n  is 
dn.p;^ng  paV-rs  int..  the  ball..t-l>..x.     Su.-h  a  syst.-m  ...ms  the 
lu'cation  of  a  svst.'in.  and  in.)r.'  akin  t.;  .'hmw. 

I  is  att..mpts  t.)  penotrat..  this  myst.TV.  .mr  Kuroiu.n 
n.Hv!:  lil  hl.lp  from  his  usually  helpful  Anjerican  f neiuk 
si,nT.lv  lu'caus..  thev  .1.)  n..t  un.lerstan.l  his  <hfficult>  bigHt 
Sn  .  n  him  wh.>n  he  peneives  that  the  -!-;<,'-^;";;";;;;;^ 
of  a  Stat.,  is  such  ivs  n.,t  t..  n.....l  any  pohcy,  in  the  Eur.)p..an 
sense  an.lth.-n.f..re  no  harm..ny  of  view  .,r  purp..se  aim.ng 
th" '  X  manage  it.  State  ,K,licy  has  bon  .l<..me.l  to  belong 
to  th..  legislature,  and  to  th.'  legislature  alo!i... 

.  Thus  Mass...hus..tt.  .,„n.tinu.s  rUvt.  a  I>;  n.o.T.-itir  ,„v,Tno>-  >i»,!;;"'.;*|;;' 
^♦at'  ;ffi.--:.ls  nsually  .-on...  fro, „  .ho  H-»;"''-;' ,'3^,,;^^'  t  i ^l^HK  O.m. 
1,.,„  ,(,„,.  r.-.um.Ml  a  R..,ml,li.-a„  ...ajonty  to  tl,.-  'k"^*^"      /.J  ,.(;,.,,„ 
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('<>ni|mr«'  the  h'(l«'riil  I'n-sidcnt  with  tlir  State  (lovcriutr. 
The  former  hu«  forciRii  policy  to  deal  with,  the  latter  lu!«<  iioih". 
The  former  hu.s  a  vast  patntiuiKe,  the  latter  .scarcely  any.  The 
former  has  the  command  rtf  the  army  and  navy,  the  latter  has 
only  that  of  the  militia,  insignificant  in  ordinary  times.  The 
former  has  a  [Kjst-office,  hut  there  is  no  State  |M»stal-serviee. 
Little  remains  t()  the  (lovernor  except  his  veto,  whic  It  is  not  .so 
much  an  executive  as  a  legislative  function  ;  the  duty  of  main- 
tainiuK  or<l«'r,  which  becomes  important  only  when  insurrection 
or  riot  breaks  out  ;  and  the  almost  mechanical  function  of  rejire- 
.sentiiiK  the  State  for  various  niatti-rsof  routine,  such  as  d(>mantl- 
inR  from  other  States  the  extradition  of  ofTenders,  issuing  writs 
for  the  election  of  coiiKressnH  n  or  of  the  State  lejfislature,  receiv- 
inj?  the  reports  of  the  various  State  olfiiials.  These  ofTicitils, 
even  the  highest  of  them  who  correspond  to  the  cabinet  ministers 
in  the  National  government,  are  eithei  niere  clerks,  performing 
work,  such  as  that  of  receiving  and  paN'tin  out  State  moneys, 
strictly  defined  l)y  stattjte,  and  usually  checked  by  other«»fficials, 
or  else  are  in  the  nature  of  conmiissioners  «»f  inquiry,  who  may 
inspect  and  report,  l)Ut  can  take  no  indeiM-ndent  action  of  impor- 
tance. I'olicy  does  not  lie  within  tliiir  province  ;  even  in  execu- 
tive details  their  discretion  is  confined  within  narrow  limits. 
They  have,  no  doul)t,  from  the  p»vernor  downwards,  opportu- 
nities for  jobbing  and  malversation  ;  but  even  tiie  less  scru|)ulous 
are  restrained  from  usinn  these  opportunities  by  the  fejir  of  some 
inv<'.stinatinn  conmiitteeof  the  le^isl.-il ure.  with  jxissible  im|M>ach- 
ment  or  criminal  pros«'cution  as  a  conse(|uence  of  its  re|>ort. 
Holding  for  terms  which  seldom  exceed  two  or  thri-e  years,  they 
feel  the  insecurity  of  their  position  ;  but  the  desire  to  earn  re- 
election liy  the  able  and  conscientious  discluirge  of  their  func- 
tions, is  a  less  cfTective  motive  than  it  woulil  be  if  the  i)ractice 
of  re-electing  competent  men  were  more  fre(|uent.  I'nfortu- 
nately  here,  as  in  Congress,  the  tradition  of  many  States  is,  that 
when  a  man  has  enjoyed  an  office,  however  well  he  may  have 
serve<|  the  public,  some  one  else  (tuglit  to  have  the  next  turn. 

The  reason,  therefore,  why  tlie  system  I  have  sketche<l  rubs 
along  in  the  several  States  is,  that  the  executive  has  little  to  do, 
and  corTiparatively  small  siuns  to  liandle.  The  f!irth(>r  re:ison 
why  it  has  so  little  to  do  is  two-fold.  Local  government  is  so 
fully  develop<>d  that  many  futictioiis,  whicfi  in  Kurofie  would 
devolve  on  a  central  authoritv,  are  in  all  .\merican  States  left 
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to  i\w  fouiity.  or  \\w  rWy,  «t  tin-  t.Avn>hi|.,  or  thr  hcIuh.I  <listri.i. 
Thctw  minor  ilivisioiu*  imrrow  lh«'  proviiin-  of  the  Stair,  ju.-t  tih 
the  Statr  imrnjvvs  the  proviiuc  of  tl"'  •  < utral  KuvcrniiM-nt.  An<l 
the  othrr  n'm*oii  is.  that  hKisliitioii  ha-  in  tli.-  wvrral  Stiiti« 
PUsIumI  its«'lf  to  till"  farthrst  limits,  an.l  sm  ..ncroachcil  on  sul.jcrts 
which  Eun.|M.an  l.Kishitnns  would  U-hkv  t  tlu-  .•x.'cutiv..  that 
executive  discretion  is  .xtinct,  and  the  .)fHc...s  are  the  mere  hands 
of  the  leRislative  l.rain.  which  .lirects  them  l.y  statutes  drawn 
with  extreme  minuteness,  carefully  s|MTifies  the  purposes  t<. 
which  each  money  Rrant  is  to  Ik-  ai>plied,  and  su|)ervises  them 
by  inquisitorial  commit  te<'s. 

It  is  a  natural  consi'iiuenc*-  of  these  arraiiKements  that  mmor 
State  offin-s  carry  little  either  of  dignity  <t  of  |M)wer.     A  place 
is  valued  chii-tiv  for  its  salary,  or  for  such  opiiortumtu's  of  olilin- 
intt  friemls  or  securiiiK  commissiuiis  on  <-ontracts  as  it  may  im-- 
s^Mit,  though  in  tlu-  Kreatest  States  the  iH.st  ..f  .ittorney-Kcneral 
or  comptr<.ller  is  often  sought  l.y  al.l.'  men.    The  Stat.-  ( ;ovenior 
however,  has  never  Ihmh  h  ncmentity  an<l  (as  already  ot>serve.l) 
his  iK>st  seems  latterlv  to  havi-  Uvu  gaining  imiM)rtan<e.     In 
more  than  one  State  a  sort  of  jK-rfmne  from  the  ol.l  days  lingers 
round  him,  as  in  Massachusetts,  where  the  traditions  of  hist  cen- 
tury were  rem'wed  l.v  th,.  ..minent  man  who  .Mcupied  th«'  chair 
of  the  .•ommonwealth  during  the  War  of  S..cession  and  did  mucli 
to  stimulate  and  direct  the  patriotism  of  its  citiz.'ns.      Though  no 
one  would  nowadays,  like-  Mr.  Jay  in  179."),  .'xchange  the  chief 
justiceship  (.f  the    Tnited   States   for  the   governorship  of   his 
State,  a  Cahinet   minister  has  U-en  known  to  <|Uit  his  place  iii 
„rd<'r  to  ol)tain  the  governorshi|)  of  u  great  State  like  New  ^  oik. 
In  all  States,  the  Covernor.  its  the  higliest  uHicial  and  the  deposi- 
turv  of  State  aiithorit  v.  may  at  any  moment  Lciome  the  pivot  on 
whose  action  pul.lic  order  turns.     In  tlu-  Pennsylvania  ru.ts  of 
1S77  it  was  the  accidental  al.s.-i.c.-  of  the  Covernor  «.n  a  L.ur  in 
th.'  West  which  enal.led  the  forces  of  sedition  t(.  gather  str.'ngth. 
During  the  more  recent  disturl.ances  which  large  strikes,  es|M- 
<-ially  among  niilwav  employes,  have  caused  in  the  \\e>l,  the 
prompt  action  of  a  Covernor  has  preserve<l  or  n-tored  tran- 
.luillitv  in   more  than  (me  Stat.   :    whih-  the  indecision  ol    the 
(;overn.)r  of  an  adjoining  one  lu.s  emholdeiie.l  strikers  to  stop 
traffic    or  to  mol.'st   workm.n   who  had  In-en  hired  to  repl.ce 
them.'    So  in  a  commercial  crisis,  like  that  which  swept  over 
the  Union  in  \^M.  when  the  citizens  are  panic-stricken  and  the 
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K'Kislatun'  iH'situtos,  nuich  may  (Icix-nd  on  the  initiative  of  the 
(lovernor,  to  whom  th<'  ey«'s  of  tlie  jn-ople  naturally  turn.  His 
riRht  of  HugKe»4tinK  IcKi.xlative  nincdies,  usually  ncKleeted,  then 
iMH'omeM  siKnifi<'ant,  and  may  ahridge  or  inon-ase  the  difficulties 
of  the  conununity. 

It  is  not,  however,  as  an  executive  maRistrate  that  a  State 
(lOvernor  usually  makes  or  mars  a  reputation,  hut  in  his  quasi- 
legislative  capacity  of  uKreeiiiK  to  or  vetoing  hills  pass<'(|  by 
the  legislature.  The  merit  of  a  (iovernor  i>  usually  tested  hy 
the  numlMT  and  the  holdness  of  liis  vetoes  ;  ami  a  KurofK-an 
enjoys,  as  I  did  in  the  Stateof  New  York  in  IS7(*,  the«idd  s|M'ctach' 
of  a  (lovernor  apiM-aliiiK  to  the  people  for  re-election  on  the 
ground  that  he  h.-ul  defeated  in  many  and  imporliinf  in.stances 
tlu-  will  of  their  representatives  solemnly  expresst'd  in  the  votes 
of  lK)th  Houses.  That  such  appeals  should  i>e  made,  and  often 
made  successfully,  is  due  not  only  to  the  distrust  which  the  peo- 
ple entertain  of  their  legislatures,  hut  also,  to  their  honour  he  it 
saifl,  to  the  res|M-ct  of  the  |M'(tple  for  couram-.  They  like  a!K)vo 
all  thiiiKs  a  stroiin  man;  just  as  Mnnlish  constituencies  prefer 
a  candidate  who  refuses  to  swallow  pledges  or  ix-  dictated  to  hy 
clifiues. 

This  view  of  the  CJovernor  as  a  click  on  the  legi.slaturo 
ex|)lains  why  the  .Vmericans  think  it  rather  a  >jain  than  an 
injury  to  the  State  that  he  shouM  lieloiiK  to  the  party  which  is 
for  the  time  Iwinn  in  a  minority  in  tlie  letiis|;iture.  How  the 
phenomenon  (x-curs  may  he  seen  hy  noting  the  difTen'nt  methods 
of  choi<'e  employed.  The  (iovernor  is  chosen  hy  a  mass  vote  of 
all  citizens  over  the  State.  The  represeiit.it ives  are  chosen  hy 
the  same  voters,  hut  in  districts.  Thus  one  party  may  have  a 
majority  on  a  gross  poll  of  the  whole  State,  hut  may  find  itself 
in  a  minority  in  the  larger  nunii>er  of  electoral  districts.  In 
New  York  State  at  one  time  the  mass  vote  sli(»wed  a  demo- 
cratic majority,  hecause  the  Democrats  were  oxcrwhelmingly 
strong  in  New  York  City,  and  some  other  great  centres  of  i)op- 
ulation.  Hut  in  the  rural  districts  and  most  of  the  smaller 
towns  the  Hepuhlican  party  commanded  a  majority  sufficient  to 
eiiahlc  them  to  carry  most  districts.  Hence,  whih'  the  (lov- 
erm)r  was  often  a  Democrat,  the  legislature  was  often  Hepuh- 
lican. Little  trouhle  need  he  feared  from  the  opposition  of 
the  two  powers,  hecaus*'  such  issues  us  divide  the  natiimal 
parties  have  scarce  any  iM^-aring  on  Slute  atlairs.      Stnne  gooil 
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m«v^ui^)no(l  because  a  Governor  of  the  other  party  is  more 
Ukeh  o  Xck  ;;;  Iw  up  the  misdeeds  of  a  hostile  Senate  or 
Asseml.lv  than  one  who,  belongins  to  the  group  of  men  that 
g^it  1.  legislature,  has  a  motive  for  workmg  with  them, 
an    might  even  (>xpeet  to  share  any  gams  they  can  amass  • 

Tims  we  are  led  back  to  the  legislature,  which  is  normally  the 

stro  gest  forc-e  in  the  States,  though  sometimes  a  strong  Governo 

ui  bv  his  influence  with  the  peopl(>  bend  it  to  his  will.     Let 

;  S.V  h    V  it  gets  on  witlu)ut  that  guidance  winch  an  executive 

mini^tr;  supi^ies  to  the  Chambers  of  every   free   European 

'"Aftlu-  frame  of  a  State  government  generally  resembles  the 
National  government,  so  a  State  legislature  resembles  Congress^ 
n  nost  States,  it  exaggerates  the  characteristic  defect,  of 
ongress.  It  ha.s  fewer  able  and  high-mmded  men  among  its 
nieinbers  It  ha.s  less  of  recognized  leadership.  It  is  sur- 
^und^d  by  temptations  relatively  greater.  It  is  guardc^  by 
a  less  watchful  ami  less  interested  pubhc  opinion  But  bcf^e 
we  inquire  what  sort  of  men  fill  the  legislative  halls,  let  us  a*,k 
what  kinds  of  business  draw  them  there. 

The  matter  of  State  legislation  may  be  classified  under  three 

'''r''(")rdinarv  private  law,  i.e.  contracts,  torts    inheritance, 
family  relations,  offences,  civil  and  criminal  procedure 

I  Administmtive  law,  including  the  regulation  of  mun  ci- 
n-il  aiKl  rural  local  govi-rnment,  public  works,  education,  the 
Co  trXc,  vaccination,  adulteration,  charitable  and  penal 
es  ablishments,  the  inspcrtion  of  mines  or  ^^""f^J"*";"^^'  ^o- 
letlier  with  the  gen.'ral  law  t.f  corporations,  o  railroads  ana 
of  labou.',  togetWr  also  with  taxation,  both  State  and  local, 
and  the  management  of  the  public  debt. 

1       Measures  of   a  local    and  special    nature,  such  a>  are 

,alled  in   England  ",'rivate  bills,"  /...  bills  for  chartering  and 

;^,     p<    It  iig  g..s,  water,  canal,  tramway,  telephone  or  railway 

";;n;pani;s.orf:.r  conf<.rring  franchises  in  the  nature  of  monop- 

.  S..„...tinu...  h„w..v..r.  i„,.onv..,n..n-..  aris..  fr„n,  th.-  ^.'^tilj^-^f  th|;  ^tat. 
,lcs.Tvr.l  to  fx.rt  any  moral  authority. 
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olies  or  priviloges  upon  such  bodies,  or  for  altering  their  consti- 
tutions, for  incorporating  cities  anil  minor  communities  and 
regulating  their  affairs. 

Comparing  these  three  classes  of  liusiness,  between  the  first 
and  second  of  which  it  is  no  doubt  hard  to  draw  a  sharp  line, 
we  shall  find  that  bills  of  the  .«econd  class  are  more  numerous 
than  those  of  the  first,  bills  of  the  third  more  numerous  than 
thos(>  of  the  other  two  put  together.  Ordinary  private  law, 
the  law  which  guides  or  secures  us  in  th(>  everyday  relations 
of  life,  and  upon  which  nine-tenths  of  the  suits  l)etween  man 
and  man  are  founded,  is  not  greatly  chang(>d  from  year  to  y(>ar 
in  the  American  States.  Many  Western,  and  a  few  Eastern 
States  have  made  bold  experiments  in  the  fi(>ld  of  divorce,  others 
have  added  new  crimes  to  tiie  statute-book  and  amended  their 
legal  procedure.  But  commercial  law,  as  well  as  the  law  of 
proix^rty  and  civil  rights  in  general,  remains  tolerably  stable. 
People  arc  satisfied  with  things  as  they  are,  and  the  influence 
of  the  legal  profession  is  exerted  against  tinkering.  In  matters 
of  the  second  cla.ss,  which  I  have  called  administrative,  because 
they  generally  involve  the  action  of  the  State  or  of  some  of 
the  communities  which  exist  within  it,  there  is  more  legislative 
activity.  Every  se.ssiim  sees  experiments  tried  in  this  field, 
generally  with  the  result  of  enlarging  the  jirovince  of  govern- 
ment, both  by  interfering  with  the  indivi<lual  citizen  and  by 
attempting  to  do  things  for  him  which  appareitly  he  either 
does  not  do  or  does  not  do  well  for  himself.'  But  the  general 
or  "public"  legislati(m  is  dwarfed  by  the  "private  bill"  legis- 
lation which  forms  the  third  of  our  classes.  The  bills  that  arc 
merely  local  or  special  outnumb(>r  general  l)ills  everywhere,  and 
outnumber  thein  enormously  in  those  States  which  do  not 
require  corporations  to  be  formed  under  general  laws.-    Such 

'  Sop  Chapter  -Xf'VUI.  on  " Laisscz  Fiiirc,"  in  \iil.  II. 

Many  c)f  these  measures  havi'  heeii  iiniiareil  by  asMPciatiiins  oiitside  tlie 
legislature,  whi>  einlxxly  tlieir  wishes  in  a  hill.  ;:i\c  it  to  a  ineniher  an<l  ii<-t  it 
pa.ssiHl,  perhjips  with  si'areely  any  (lel)ate.  Tims  not  onl.v  the  Lahour  orKaniza- 
tions,  an<l  thetJranKers  (farmers'  eliilis).  Imt  the  Women's  Christian  Teniperanee 
Union,  the  niedieal  profession,  the  dentists,  the  (lair.vnien,  Ret  thi'ir  favourite 
sehemes  enaeted. 

'  In  1901,  of  1132  aets  passed  hy  the  leKislaturo  of  Alahania,  only  90  were 
getiiTal  ]n\vf. 

The  restrietions  imposed  on  speeial  legislation  by  the  more  reeent  ronstitu- 
tions  of  .Southern  and  Western  .States  seem  to  have  done  some  good.  Mr. 
Dealey  (Our  Stale  Constitulionn)  observes:  "In  all  the  .-states,  in  the  years 
1904  and  1905,  18,937  laws  were  pas-sed,  KUV2  of  whieh  were  general.      In  the  .same 
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snocial  bills  arc  condemned  by  thoughtful  Americans,  not  only 
as  confusing  the  general  law,  but  because  they  furnish   unless 
closely  watched,  opportuniti(-s  for  perpetrating  jobs,  and  for  in- 
flicting injustice  on  individuals  or  localities  in  the  mt^Test  of 
some  knot  of  speculators.     They  are  one  of  the  scandals  of  the 
country      But  there  is  a  further  objection  to  their  abundance 
in  the  State  legislatures.      They  are  a  perennial   fountain  of 
corruption.      Promoted  for  pecuniary  ends  by  some  incorpo- 
rated company  or  group  of  men  prop<Jsing  to  form  a  company, 
their  passage  is  secured  by  intrigue,  and  by  the  free  ey^^enditure 
of  money  which  finds  its  way  in  large  sums  to  the  few  influen- 
tial men  who  control  a  State  Senate  or  Assembly,  and  in  smaller 
sums  to  those  among  the  rank  ami  file  of  members  who  are 
accessible  to  these  solid  arguments,  and  careless  of  any  others. 
It  is  the  possibility  of  making  profit  in  this  way  out  of  a  seat  in 
the  legislature  which  draws  to  it  not  a  few  men  in  those  States 
which,  like  New  York,  Pennsylvania,  or  Illinois,  offer  a  promising 
field  for  large  pecuniary  enterprises.     Where  the  carcase  is  there 
will  the  vultures  be  gathered  together.     The  money  power, 
which  is  most  formidable  in  the  shape  of  large  corporations, 
chiefly  attacks  the  legislatures  of  these  great  States.     It  is,  how- 
ever, felt  in  nearlv  all  States.^    And  even  where,  as  is  the  ca.se  m 
most  States,  only  a  small  minority  of  members  are  open  to  bribes, 
the  opportunity  which  these  numerous  local  ami  special  bills 
offerto  aman  of  making  himself  important,  of  obliging  his  friends, 
of  securing  something  for  his  locality  and  thereby  confirming  his 
local  influence,  is  sufficient  to  make  a  seat  in  the  legislature 
desired  chiefly  in  respect  of  such  bills,  and  to  obscure,  in  the  eyes 
of  most  members,  the  higher  functions  of  general  legislation  which 
these  a.ssemblies  possess.     One  may  apply  to  these  common- 
wealths, though  in  a  new  sense,  the  famous  dictum,  corrnpti.s- 
sima  rcpublica  plurimac  leges. 

vpars  thp  (six)  Xow  EniilarKl  States  whoso  loKislatures  arc  almost  iinrP8trirt(.d, 
mss,.,l  3ST7,  of  whi.'h  1 1(1-'  vvrc  Koneral.  Six  states  whose  legislatures  are  ully 
restri.ted  passed  1.55S  laws,  of  whi.h  1  l-'T  were  Rcneral.  Thus  m  Aew  LnKlaml 
special  legislation  was  7(1  per  rent  of  thr>  whole,  and  in  the  six  restneted  States 
onlv  '-'S  per  cent  of  the  whole."  »     ..u    o*  *      f 

'  Efforts  have  of  late  years  been  made  to  remedy  these  evils.  In  the  State  ot 
New  York  for  instanrr-  the  niimher  of  speeial  bUls  has  been  reduced  by  eom- 
pelling  the  application  of  Kcnoral  laws,  and  useful  provisions  mtroduced  for 
hringinB  all  bills  to  the  notice  of  all  members  in  final  form  before  they  come  on 
for  final  passage  (.\mt  of  1S94  to  State  Constitution).  Proposals  for  ap- 
propriations of  m.m.y  are  now  required  to  be  file.1  a  good  while  beforehand  with 
the  State  Comptroller  and  these,  tabulated  and  commented  on,  are  laid  before 
the  Governor  and  the  Legislature. 
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One  form  of  this  special  legislation  is  peculiarly  attractive 
and  pernicious.  It  is  the  power  of  dealing  l)y  statute  with 
the  municipal  constitution  and  actual  management  of  cities. 
Cities  grow  so  fast  that  all  undertakings  conn(>cted  with  them 
are  particularly  tempting  to  speculators.  City  revenues  are 
so  large  as  to  offer  rich  plunder  to  those  who  can  seize  the  con- 
trol of  them.  The  vote  which  a  city  casts  is  so  heavy  as  to 
throw  ^reat  power  into  the  hands  of  those  who  control"  it,  and 
enable  them  to  drive  a  good  bargain  with  the  wirepullers  of 
a  legislative  chamber.  Hence  ihe  control  exercised  by  the 
State  legislature  over  city  government  is  a  most  important 
branch  of  legislative  l)usiness,  a  means  of  {wwer  to  scheming 
politicians,  of  enrichment  to  greedy  ones,  and  if  not  of  pr.use 
to  evil-doers,  yet  certainlv  (jf  terror  to  them  that  do  well.' 

We  are  now  in  a  position,  having  seen  wiiat  the  main  busi- 
ness of  a  State  h'gislature  is,  to  in(iuire  what  is  likelv  to  f)e  the 
quality  of  the  persons  who  compose  it.  The  conditions  that 
determine  their  quality  may  be  said  to  be  the  following  :  - 

I.  The  system  of  selection  by  party  conventicms.  As  this 
will  be  described  in  subsequ(>nt  chapters  (Part  III.),  I  will 
here  say  no  nion;  than  that  it  prevents  the  entrance  of  good 
men  and  favours  that  of  bad  ones. 

II.  The  habit  of  choosing  non(>  but  a  resid(>nt  to  represent 
an  electoral  district,  a  habit  which  narrows  the  fi(>ld  of  choice, 
and  not  only  excludes  competent  men  from  other  i)arts  of  the 
State,  but  deters  able  men  generally  from  entering  State  poli- 
tics, since  he  who  loses  his  seat  for  his  own  district  cannot  find 
his  way  back  to  the  legislature  as  member  for  any  other. 

III.  The  fact  that  the  capital  of  a  State  —  i.r.  the  meeting- 
place  of  the  legislature  and  residence  of  the  chief  officials,  is 
usually  a  small  town,  at  a  distance  from  the  most  populous 
city  or  cities  of  the  Stat(\  and  therefore  a  place  neither  attrac- 
tive s(K-ially  nor  convenient  for  business  men  or  lawyers,  and 
which,  it  may  be  remarked  in  passing,  is  more  shielded  from 
a  vigilant  public  oj)inion  than  is  a  great  city,  with  its  ke(>n 
and  curious  press.  Pennsylvanians  who  might  be  willing  to 
serve  in  ji  legislature  meeting  at  Philadelphia  are  less  inclined 
to  attend  oiii'  at  Harrisburg.  An  eminent  citiz(>n  of  Connecti- 
cut ob.served    to    me    that,  whereas    everybody  in  that    little 

'  This  ia  one  reason  why  in  soni.'  States  thi-  rcfomi.Ts  have  obtained  per» 
mission  for  citii  s  to  make  thiir  own  chartiTS. 
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State^uUl  reach  Hartford  in  a  fow  hours  from  its  farthest 
corner,  a  nuMnhor  att.n.lin«  the-  lo^islatun-  of  I  hno.s  or  W  .s- 
nsin  iniKht  often  have  to  ,,uit  his  ho.ne  an.  hve  ch.nnR  the 
c-^ion  at  SprinKtt.-l.l  or  Madison.  l.e.-ause  these  eap.tals  are 
re.note  from  the  outc-r  parts  of  those  large  ^-nunonwea  ths 
H.-  tlioviRht  this  a  factor  in  the  comparative  excellence  of  the 
Connecticut  legislature.  „ 

1\-    The  nature  of  the  business  that  comes  before  a  btate 
legislature.     As  already  explaine<l,  by  far  the  largest  part  ot 
as  business  excites  little  popular  interest  and  involves  no  large 
litical  issues.'     Unimportant  it  is  not.     Nothing  .-ould  wdl 
e  more  important  than  to  repress  special  iegi.s  ation,  ami  de- 
ver  cTties  from  the  fangs  of  the  spoiler.     But  its  importance 
is  not  readily  apprehended  by  ordinary  people,  the  mischiefs 
that  have  to  be  checked  being  spread  out  over  a  multitude  of 
bills,  most  of  them  individually  insignificant,  howver  ruinous 
in  their  cumulated  potency.     Hence,  though  a  pubhc  spirited  or 
ambitious  youth  may  enter  a  State  l(>gislature  in  onU  r  to  bi-come 
known  thie  and  work  his  way  upward,  a  leading  politician 
sZm  troubles  himself  to  seek  a  seat,  while  the  men  who  com- 
bine high  character  with  talent  ami  energy  are  too  much  occupied 
in  practising  their  profession  or  pushing  their  business  to  under- 
take the  dreary  ttvsk  of  wrangling  over  gas  and  railroad  MLs  in 
committees,  or  exerting  themselves  to  wm  some  advantage  for  the 
localitv  that  returns  them. 

I  have  not  mentioned  among  these  depressing  conditions  the 
pavment  of  salaries  to  members,  because  it  makes  little  difference, 
t  is  no  doubt  an  attraction  to  some  of  the  poorer  men  to  penuri- 
ou.:  farmers,  or  half-starved  lawyers.  But  i"  f  trac  mg  the>ni^ 
do..s  m,t  serve  to  keep  out  any  better  men.  Pn,bably  the  sense, 
of  public  duty  would  be  ke.M,er  if  legislative  work  was  not  paid 
at  111  But,  looking  at  the  question  practically,  I  doubt  ^v•hether 
tlu.  discontinuance  of  salaries  would  improve  the  (lua hty  o 
Anu.rican  legislat<.rs.     Th.«  drawbacks  to  the  position  which  repel 

.  U...v,.tlv  St.,..  huv-  1.......  tak..n  in  son...  f.w  Stat.-s  t„  in.provo  t'^  <n>aWy 

aii.l  n|...rt  uimji.  <ui<'^<ti""«  <>f  '■'*l'''''i'l  JiHifultv- 
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the  best  men,  the  advantapjcs  which  attract  inferior  men,  would 
remain  the  same  as  now  ;  and  there  is  nothing  al)surd  m  tlie  view 
that  the  places  of  those  who  might  cease  to  come  if  they  did  not 
get  their  five  dolhirs  a  day  would  he  taken  hy  tmcu  who  would 
manage  to  make  as  large  an  income  in  a  l<ss  resixctahle  way. 

After  this,  it  need  .scarcely  be  .said  that  the  State  legislatures 
are  not  high-toned  bodies.  The  best  .seem  lo  be  those  of  .some 
of  the  New  England  States,  i)articularly  Massachusetts,  where 
the  venerable  traditions  surrounding  an  ancient  conunonwealth 
do  .something,  though  not  enough,  to  sustaiii  the  dignity  of  the 
body  and  induce  good  nien  to  enter  it.  This  legislature,  called 
the  tJeneral  Court,  is,  according  to  the  best  authorities,  substan- 
tially pure,  and  does  its  work  passably  well.  Its  composition  is, 
however,  said  to  be  inferior  to  that  of  the  Ceneral  Courts  of 
eighty  years  ago.  Connecticut  has  a  fair  Senate,  and  a  tolerable 
House  of  Representatives.  It  is  also  reported  to  be  reasonably 
honest,  though  not  free  from  demagogism.  Vermont  is  pure  ; 
New  Hampshire,  a  State  where  bo.ssism  throve  and  constit- 
uencies used  to  be  rejjroached  with  briluTy,  is  more  o|K'n  to 
censure.^  Next  come  some  of  the  Xorth-\^'estern  States,  where 
the  population  consisting  almo.st  entirely  of  farmers,  who  own 
as  well  an  work  their  land,  sends  up  members  who  fairly  repre- 
sent its  average  intelligence,  and  are  little  behnv  the  level  of 
its  average  virtue.  There  are  no  traditions  in  such  States,  and 
there  are  already  corporations  rich  enough  to  corrupt  members 
and  be  themselves  black-mailed.  Hence  one  is  prepared  to  find 
among  the  legislators  professional  i)oliticians  of  the  worst  class. 
But  the  percentage  of  such  men  is  small  in  States  like  Michigan, 
Iowa,  Minnesota,  Wisconsin,  Oregon,  probably  not  more  than 
from  five  to  fifteen  jx-r  cent,  the  other  members  being  often 
ignorant  and  narrow,  but  litmest  and  well-intentioned.  In 
Ohio  and  Indiana  the  proportion  of  black  sheep  may  l)e  higher, 
and  in  some  Western  States,  such  as  .Missouri  and  Montana, 
there  have  now  and  then  been  grave  scandals. 

It  is  hard  to  present  a  general  view  of  the  Southern  States, 
both  because  there  are  great  dilVerences  among  them,  and  be- 
cause they  are  still  in  a  state  of  transition,  generally,  it  would 
seem,  transition  tuwariLs  a  better  state  of  tiiing«'  Roughly 
speaking,  their  legislatures  .stand  below  those  of  the  Xorth-We.st, 
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though  in  most  a  few  men  of  exceptional  ability  and  standing  may 
be  found.     Kentucky  and  Georgia  are  among  the  better  States, 
Mississippi  and  Arkansas  are  reported  lus  among  the  less  pure. 
Louisiana,  infected  by  New  (Orleans,  has  be<Mi  deeme<l  the  worst. 
The  lowest  place  In'longs  to  the  States  which,  possessing  the 
largest   cities,   have   received  the  largest   influx  of   European 
immigrants,  and  have  fallen  most  completely  under  the  control 
of   unscrupulous   party   managers.     New   York,    Philadelphia, 
Baltimore,  Chicago,  Cincinnati,  San  Francisco,  have  done  their 
best   to   iMjison   the   legislatures  of  the  States  in  which  they 
respectively  lie  by  filling  the.se  bodies  with  memlxTs  of  a  low 
type,  a.s  well  as  by  being  themselves  the  centres  of  enormous 
accumulatioius  of  capital.     They  have  brought  the  strongest 
corrupting  force  into  contact  with  the  weakest  and  most  cor- 
ruptible material :  and  there  ha-s  followed  in  Pennsylvania  and 
New  York  such  a  Witches'  Sabbath  of  jobbing,  bribing,  thiev- 
ing, anil  prostitution  of  legislative  power  to  i)rivate  interest  as 
the  world  has  seldom  seen.     Of  course  even  in  these  States  the 
majority  of  the  members  are  not  bad  men,  for  the  majority 
come  from  the  rural  districts  or  smaller  towns,  where  honesty 
and  order  reign  as  they  do  generally  in  Northern  and  Western 
America  outside  a  few  large  cities.     Many  of  them  are  farmers 
or  small  lawyers,  who  go  u\)  meaning  to  do  right,  but  fall  into 
the  hands  of  schemers  who  abuse  their  inexperience  and  prac- 
tise on  their  ignorance.     One  of  the  ablest  and  most  vivacious 
of  the  younger  generation  of  American  politicians  '  saj's  : 

"Where  a  number  of  men,  many  of  them  poor,  some  of  them  unseru- 
pulous,  and  others  elected  l>v  constituents  too  ignorant  to  hold  them  to  a 
proper  accountal)ilitv  for  their  actions,  are  put  into  a  position  of  great 
leniporarv  |)o\ver,  where  they  an^  caUed  to  take  action  upon  questions 
alTecling  tlie  welfare  of  hirge  corporations  and  wealthy  private  indivnl- 
nals,  the  chances  for  corruption  are  always  great  ;  and  that  there  is 
much  viciousness  ami  political  dishonesty,  much  moral  cowardice,  and  a 
g(M)(l  deal  of  actual  hrihe-taking  at  Albany,  no  one  who  has  had  practical 
•■xperience  of  legislation  can  doubt.  At  the  same  time,  I  think  the  good 
meml>ers  outnumber  tlie  bad.  .  .  .  The  representatives  from  ti  - 
country  districts  are  usually  good  men,  well-to-do  farmers,  small  law- 
yers, or  prosperous  storekeepers,  and  are  shrewd,  quiet,  and  honest. 
Thev  are  ofli'U  narrow-minded,  and  slow  to  receive  an  idea:  but  they 
<-ling  to  it  with  the  utmost  tenacity.     For  the  most  part  they  are  native 


'  Mr.  Thcodor.-  Roc.sicv.'lt  of   New  York,  in  the  Century  Magazine  for  •■Vpril 
IHSo.     [This  passage  was  written  in  1888.) 
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Amerifans,  and  thoso  who  an-  m>t  an-  tiu-n  wIkj  have  lM«<"ortu>  compli'tcly 
Am««rit'ani/.pd  in  th<'ir  ways  and  liahits  of  thoiiKht.  .  .  .  The  worst 
loRislators  «'omc  from  Iho  Krt-at  cilii's.  Thoy  an-  usually  foroiRiuTs  of 
littlp  or  no  »'Hucation,  with  (■.\<-tM'<iin»;ly  misty  ideas  as  in  morality,  and 
Iiossp.ss.h1  of  an  iKnoram-e  so  profound  I  hat  it  could  only  !)»•  oalli-d  "*-omic 
were  it  not  for  tlu-  fact  that  it  has  at  times  such  scricJus  cITcr-ts  on  our 
laws.  It  is  their  ignoranco  quite  us  mu  -h  as  actual  viciousnes-  which 
makes  it  so  difficult  to  procure  the  passjuje  of  j,'(H)d  la  vs.  or  to  prevent 
the  passage  of  bad  ones  ;  and  it  is  the  most  irritiitinj;  of  the  many  ele- 
ments with  which  we  have  to  contend  in  the  ftght  for  good  government."' 

The  same  wtUct  goos  on  to  .say  that  after  sittitiK  in  tliriH? 
New  York  legislatures  he  came  to  think  that  ahout  one-third 
of  the  meml)ens  were  open  to  eorrupt  influences,  hut  that  although 
the  characters  of  those  men  were  known  to  their  colleagues  and 
to  the  "lobby,"  it  was  rarely  pos.sihle  to  convict  them.  Many 
of  this  worst  third  had  not  gone  into  tlie  legislature  meaning  to 
make  gain  out  of  the  position,  hut  had  been  cornu)te(l  by  it. 
They  found  that  no  distinction  was  to  be  won  tluTe  by  legitimate 
methods,  antl  when  temptation  came  in  their  way  they  fell, 
having  feeble  consci(mces  and  no  statesmanlike  knowledge.  Or 
they  were  anxious  above  all  things  to  pass  som(>  local  measure  on 
which  their  constituents  were  .set,  and  they  found  they  could  not 
win  the  support  of  other  meml)ers  vxvopt  by  becoming  accom- 
plices in  the  jobs  or  "steals"  which  these  members  were  "put- 
ting through."  Or  they  gained  their  .seat  i)y  the  hel[)  of  some 
influential  man  or  powerful  company,  and  foimd  themselves 
obliged  to  vote  according  to  the  commands  of  their  "owner."  -' 

'  .\ny  one  with  oxpcricnrr  .)f  icirislativc  Ix.'iics  will  .idrci-  with  the  \  icw  tliat 
iRnonoKc  and  stupidity  cause  more  tmulil.'  than  l)a(l  intentions,  s.cina  that  they 
arc  more  coininon,  and  arc  the  inatciials  on  wliich  irxn  of  \,v  '  intentions  plav. 

■  "There  came  Ix-fore  a  coniniittee  (of  tl,e  New  York  House)  of  whieli  I  ii,i|)- 
Jtcncd  to  l>e  a  nienilxT.  a  perfoetly  proper  liill  in  the  interest  of  .-i  e.rt.iin  cor- 
poration ;  the  majority  of  the  eoiniuittee.  six  in  nuniher.  were  tliorotmlily  l,ac| 
men,  who  oppt>se<i  with  the  hope  of  heinn  paiil  to  cease  their  opposition.  "Ahen 
I  roiLsented  ti>  tjike  elijirne  of  the  ),ill.  I  stipulatiij  tliat  not  a  pitiny  sliouM  \<c 
paid  to  ensure  its  pa.s.sa^e.  It  tli<Ti  fore  Ke.aine  nei.  ssary  t<.  see  what  pres.sure 
could  Ik-  lirmmht  to  Ixar  on  the  reealeitrant  nienilxrs  :  .and  .•leeordinuly  we  ha<l 
to  find  out  who  were  the  authors  and  .sponsors  of  their  poiiti.al  IxiuL'.  Three 
I)rovc(l  to  lx>  uiKlrr  the  control  of  local  statesmen  of  the  samr-  party  as  them- 
wlvcs,  and  of  cf|ually  l)ad  moral  character;  one  wa.s  ruled  liy  a  politiiiaii  of 
unsavoury  reputation  from  a  difTcrcnt  city  :  the  fifth,  a  Democrat,  was  ownc<l 
hy  u  -tepul)liran  (!)  IVd.rul  ofTicial,  and  the  sixlli  l.y  tlic  president  of  a  horse-car 
(street  tramway)  company.  A  couple  of  letters  from  those  two  macnates  forced 
the  last-mcntioHcd  members  to  chanRC  front  on  the  bill  with  .surprisinc  alacrity." 
—  Mr.  Theodore  Roosevelt,  ul  xuprn. 

The  N'ew  York  IcRislature  was  thought  to  have  bcRun  to  improve  in  the  first 
years  of  the  century,  but  this  pleasing  impression  received  a  shock  in  I'JIO. 
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The  corrupt  incmlM.r  has  scvcrul  nirthtxls  of  inakinR  gainH. 
One  the  most  obvious,  is  to  exact  money  or  money's  worth  for 
his  vote      A  second  is  to  secure  hy  it  the  support  of  a  group 
of  his  coU.-aKues  in  some  .,ther  measure  in  which  he  •«  ix'r^o"- 
allv  interes1e<l,  ius  for  instance  a  nu>ii.sure  which  wil   add  to  the 
value  of  hind   n<"ar  a   particuh.r  city.     This  is   "h)R-rollmg, 
and  is  the  most  difficult  method  to  deal  with,  because  its  milder 
forms  are  scarcely  distinguishal>le  from  that  legitimate  give  and 
take  which  must  go  on  in  all  legislative   bodies.     It  is,  how- 
ever   deemed  so  mischievous,  that  several  Constitutions  have 
expressly  enacted  that  it  shall  l)e  held  to  constitute  the  ofTencc 
of    solicitation   or   bri»>ery,    ami    be    punishable   accordingly. 
A  third  is  black-mailing.     A  member  brings  in  a  bill  either 
M)eciallv  directed  against  some  particular  great  corporation, 
probably  a  railway,  or  proposing  so  to  alter  the  general  law  as 
in  fact  to  injur(>  such  a  corporation,  or  a  group  of  corporatioas. 
He  intimates  privately  that  he  is  willing  to  "see'   the  directors 
or  the  law-agents  of  the  corporation,  and  is  in  many  cases  bought 
ofT  by  them,  keepi»K  »>>«  »''»  ''^  ^^e  paper  till  the  la.st  moment 
so  a.s  to  prevent  some  other  memln-r  from  repeating  the  trick. 
Even  in  the  North-Western  States  there  is  usually  a  group  of 
s„ch  "scallawag"  members,  who,  fin.ling  the  ?30()  they  receive 
insufficient,  increase  their  legislative  income  l)yl<«vymg  this  form 
of  taxation  up.m  tlu-  compani.>s  of  the  State.     Nor  is  the  device 
(technically  called  a  "strike")  cpiite  unknown  in  New  England, 
wher(>  a  ten  hours'  labour  bill,  for  instance,  has  frequently  been 
brought  in  to  frighten  the  large  corporations  and  other  capitalists 
into  inducing  its  autlior  to  drop  it,  the  inducements  being  such 
as  capitalists  can  best  apply.     Kxvry  considerable  railway  keeps 
an  agent  or  agents  contiinially  on  tlie  spot  while  a  Stat(>  legisla- 
tur(>  is  in  session,  watching  the  bills  brought  in  and  the  commit- 
t.<es  that  deal  with  th(<m.     Such  an  agent  sometimes  relies  on 
the  friends  of  the  railwav  to  def(>at  these  bills,  an<l  uses  the  usual 
cxoedients  for  creating  friends.     Hut  it  is  often  cheaper  and  easier 
toMiuare  the  assailant.'^     Of  cou.se  the  committees  are  the  focus 

1  K.tf.  N..rtl.  Dakota.  Montana.  Ichih...  iiml  WyomiiiK.  „„.„,,i 

iTlw-  i>r.sifirnt  of  a  W,-.t,  rn  r:,ilnv,H,  an  npncht  a.  woll  r|.  ,.1.Io  man.  told 
n.o  that  h<>  was  oHigvd  to  keep  constant  (fuard  at  tlio  .-apital  of  the  State  in 
whi.h  the  line  lay.  while  the  legislature  was  sitting  and  to  ,.se  every  «ncan«  <« 
defeit  bills  aimed  at  the  railway,  l)eeau.«e  otherwise  the  shareholders  would  have 
l',.en  ruined.  H.'  <leplore.l  the  neeessity.  It  was  a  State  of  eonjparatively 
iiood  tone,  but  there  was  su.h  a  pr..judire  aRainst  railroads  among  the  farminR 
^.opulation,  that  mis-hi-vous  bills  had  a  chan.-e  of  success,  and  therefore  des- 
perate  remedies  were  needed. 
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of  intrigue,  and  the  ohairnmnsiiip  of  u  conimitti'c  the  jiosition 
which  affords  the  greatest  fm-ililies  for  an  uascnipuhxis  man. 
Round  the  committees  there  buzzes  that  swarm  of  professional 
agents  which  Americans  call  "the  lohhy,"  soliciting  the  nieirilx  is, 
threatening  them  with  trouble  in  their  constituencies,  plying 
them  with  all  sorts  of  inducements,  treating  them  to  dinners, 
drinks,  and  cigars.' 

In  these  demoralized  States  the  State  Senate  is  npi  to  he  a 
worse  body  than  the  House,  whereas  in  the  better  States  the 
;Vnate  is  usually  the  superior  body.-'  The  reason  is  two-fold. 
As  the  Senate  is  smaller  —  in  \ew  York  it  consists  of .')!  memlxTs 
again.st  150  in  the  Assembly  —  the  vote  of  each  meml)er  is  of 
more  consequence,  and  fetches,  when  venal,  a  higher  price. 
Other  things  being  ecpial,  a  stronger  temptation  is  more  likely 
to  overcome  virtue,  and  other  things  practically  are  ('(pial,  be- 
cau.se  it  is  just  as  hard  to  fix  responsibility  on  a  senator  as  on  an 
As.seml)lyman,  and  the  i)ost  is  no  more  dignified.  And  the 
second  reason  is  that  the  most  adroit  and  practised  intriguers 
work  their  way  up  into  the  Senate,  where  their  power  (which 
includes  the  confirmation  of  ai)j)ointments)  is  greater  and  their 
vote  more  valuai)le.  There  is  a  survival  of  the  fittest,  but  as 
fitness  includes  the  absence  of  seruples,  this  comes  in  i)ractice 
to  mean  the  natural  selection  of  the  worst. 

I  escape  from  this  Stygian  pool  to  make  some  observations 
which  seem  applicable  to  State  legislatures  generally,  and  not 
merely  to  the  most  degraded. 

The  spirit  of  locali.sm,  surprisingly  strong  everywliere  in 
America,  comph'tely  rules  them.  A  member  is  not  a  member 
for  his  State,  chosen  by  a  district  but  bound  to  think  first  of  the 
general  welfare  of  the  conmion wealth.  He  is  a  member  for 
Brownsville,  or  I'omjw'y,  or  the  Seventh  <lis1ri(t,  and  so  forth, 
as  the  case  may  be.     Ilis  first  and  main  duty  is  to  get  the  most 

'  "One  sfii!it(»r,  who  Wiis  KiMicr;tll>  knuwn  as  'tlir  wickcil  Cil.hs.'  spent  two 
years  at  Alhany,  in  wliieli  lie  pursued  liis  '  l.u.siue.-vs'  so  shamelessly  that  his 
(•<.iistitueiits  refuwd  to  send  hitn  there  ajraili  ;  hut  he  eoolly  eanie  out  a  .xear 
later  and  l)<KK<-d  for  a  return  to  the  As-seiiihly  on  the  ground  that  he  was  fiiian- 
••ially  (>ml)iirra.sacd,  and  wished  to  ko  to  .the  Assenihly  In  order  to  retrieve  hi.s 
fortunos  on  the  salary  of  an  Assenihly-niaii.  which  is.*  l.-.(lO '"  -Mr.  J.  H.  Bishop 
of  .New  York,  in  u  pap<'r  entitled  Mum//  in  Cilu  f-yniidns,  p,  ti. 

'Some  of  my  informants  would  not  admit  this  ;  ami  some  fixed  the  percent- 
BRp  of  porrupt  men,  even  at  .Albany,  lower  than  .Mr.  Hoo.sevelt  does.  Writers 
of  the  p«-ssimistir  sehool  make  it  even  higher.  I  (rive  here  and  elsewhere  what 
wem  to  Ik'  on  the  whole  th<-  iM'St  sup|)orted  views,  though,  as  Henxhitus  .sayi 
alMJUt  the  legend  of  Cyrus,  "knowiiiK  three  other  paths  of  stor.\  also.' 


1 


i 


'    ^1 


;.4; 

?f 

.'';< 

,/.; 

fi 

I  '9   ' 

1    i* 

vr 

h\ 

I' 

'1 

ll 


.•*) 


TIIK  STATR  GOVKRNMKNTS 


PART   It 


fc- 
Si- 


■.   H 

m' 

m\i 

m  ' 

"W 


he  eun  for  his  conHtitUfucy  out  of  th»'  StuU'  trraHury,  or  by  iiu-uns 
of  Stat.'  IcKislution.     No  upiM-al  to  the  nomTuI  interest  would 
have  weight  with  him  aRaiust  th»>  interests  of  that  «pot.     \N  liat 
is  tnorp,  lie  is  (hH-nied  l»y  iiis  eolh'aj?u»'s  of  tlie  same  party  t«)  U' 
the  soh'  (>x|KJnent  of  the  wishes  of  the  s|K)t,  and  soh'ly  entithMl 
to  handh'  its  affairs.     If  he  approves  a  l»ill  wiiich  atTeets  the  place 
and  notliing  Init  the  phiee.  that   is  ec       isive.     Noluxly  else 
has  any  business  to  interfere.     This  rule  is  the  mon-  readily 
aeoepted,  InM-ause  its  application  all  round  serves  the  private 
interest  of  every  memlM'r  alike,  while  meinhers  of  nu»re  ('ularKi'd 
views,  who  ouRlit  to  champion  the  interests  of  th(|  State  and 
sound  Reneral  principles  of  legislation,  are  rare.     When  such  is 
the  accepted  dot-trine  as  well  as  invariable  practice,  loR-rollinK 
i)ecomes  natural  and  almost  leRitimate.     p:ach  niemlMT  being 
the  juilge  of  the  measure  which  touches  his  own  constituency, 
every  other  member  supports  that  member  in  passing  the  meas- 
ure, expecting  in  return  the  like  support  in  a  like  cause.     He  who 
in  the  public  interest  opjxjsea  the  bad  bill  of  another,  is  certain 
to  find  that  other  opposing,  ami  probably  with  success,  his  own 
bill  however  good. 

The   defects   noted    (Chapters    XIV.-XVII.)    a.s   arising  in 
Congress  from  the  want  of  recognised  leailership  and  of  per- 
sons officially  bound  to  represent  and  |)rotect  the  interests  of 
the  people  at  large  reapix^ar  in  the  State  legislatures,  on  a  smaller 
scale,  no  doubt,  but  in  an  aggravated  form,  because  the  level 
of  ability  is  lower  and  the  control  of  public  opinion  less.     There 
is  no  one  to  withstand  the  petty  localism  already  referred  to ; 
no  one  charged  with  the  duty  of  resisting  projjosals  which  some 
noisy  section  may  demand,  but   whosi>  ultimate  mischief,  or 
,)erni<'ious    effect"  as    i)recedents,    thoughtful    men    perceive. 
There  are  meinl)ers  for  districts,  but  no  members  for  the  people 
of  the  State.     Thus  many  needless  l)ills  and  many  bad  bills 
are  pass(>d.     And  when  some  difficult  question  arises,  it  may 
happen  that  no  member  is  found  able  to  grapple  with  it.     Some- 
times the  governor  comes  to  the  rescue  by  appointing  a  com- 
mission of  eminent  men  to  devise  and  suggest  to  the  legislature 
a  measure  to  deal  with  the  qm'^tion.     Sometimes  the  Consti- 
tution contains  a  provision  that  the  judges  shall  report  upon 
all  defects  in  the  judicial  system  in  order  that  the  needed  reform 
may  be  thereupon  carried.'     Such  are  the  roundabout  ways  in 

1  Til  :i  Wistorn  M.io  it  recently  happ«ii«<l  that  the  most  cxponcncfd  judgf 
had  ai.'r.'.'.i  upon  pertain  much  m'cdfd  reforms  in  judicial  proci-dure  and  causea 
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which  tlToiis  an-  riiiulc  to  supply  tlic  wunt  of  ni|m<ity  in  th(! 
h'U:.-thttors,  uiid  the  iihscncc  of  a  proixr  systirii  of  co-oim  ration 
Ix'twccn  the  cxcciitivc  and  IrKishitivc  drpartnicnts. 

A  rcinarkahic  and  iinfKirtant  ni-w  depart urr  was  luuiU-  in 
New  York  State  in  1909  l»y  the  ereati<»n  <;f  a  IkhIv  railed  the 
I'uhlie  I'tiiities  Coniinission  <-[iarK«'d  witli  tlu-  duty  of  dealin« 
with  the  aK«'neies  of  trans|Kirtation  and  other  f)nl)hc  services. 
Its  action  is  expected  to  remedy  the  evils  which  have  uris* n  not 
only  from  the  frecinent  exercise  of  improixr  inflijenc«'s  l>y  puMic 
siTvice  coriMirations,  hut  also  from  the  franinentary  and  unsys- 
tematic way  in  which  icKislatures  liave  treate<l  these  mattj-rs. 

There  is  in  State  IcKishitors,  jjarticularly  in  the  \\est,  a 
restlessness  which,  coui)led  with  their  limited  -anRc  of  knowl- 
edfio  and  undue  appreciation  of  material  interests,  makes  them 
rather  (lauRcrous.  MeelinR  for  onl.v  a  few  weeks  in  the  year,  or 
prohahly  in  two  years,  they  are  alarminRly  active  durinR  those 
weeks,  and  run  nua-sures  throuph  whose  results  are  not  appre- 
hended till  months  afterwards.  It  is  for  this  rea.M)n,  no  less 
than  from  the  fear  of  johlMry,  that  the  ineetins  of  the  U-fiis- 
lature  is  looked  forward  to  with  anxiety  hy  the  "nood  citizens" 
in  these  communities,  and  its  departure  hailed  as  a  fleliverance, 
I  once  asked  the  Rovernor  of  a  far  Western  commonwealth 
liow  he  Rot  on  with  his  legislature.  "I  won't  say  they  are 
had  men,"  he  answered,  "hut  the  plea.santest  sight  of  the  year 
to  m<'  is  when  at  the  end  of  the  .session  I  see  their  coat  tails  go 
round  the  street  corner." 

Both  this  restlessness  and  the  general  cliara<ter  of  State 
legislation  are  illustrated  hy  the  enormous  numbers  of  hills  in- 
troduced in  each  session.  Comparatively  few  i)a.s,.,  I)ecau.se 
the  time  is  too  short,  or  opposing  influences  can  he  brought  to 
l)ear  on  the  committee's  :  yet  those  that  do  pass  reach  a  high 
total. 

The  annual  output  of  all  the  legislatures  has  heen  estimated  at 
15.000  statutes.'  From  1899  to  1904.  the  numlMT  pas-sed  was 
45,552.      In  1909  there  were  na.ssed  in  Maryland  741  acts,  in 

a  hill  to  bo  introfliiroH  info  th'"  l'"Ei''!;>t'!r''  '^nit^Mivina  thom.  Thcic  ".vcn'  hf.w- 
pvpr,  niiuiy  l.'iwycrs  of  the  nicaiipr  sor»  in  that  li'iti.-<l:»turi'  whf)  ol)jcrtr(l  to  thrsc 
reforms  berausp  thpy  would  havp  lpssiiii><t  opportunitips  of  cain:  ami  hy  thr 
pfforts  of  thpsp  t)ptty  prartitioriprs  tlip  lull  was  dpfpatpd.  Thpro  was  no  one  in 
the  f"hainl)pr  nlilo  with  offioial  authority  to  insist  that  in  thp  interests  of  the 
people  at  larpe  thp  hill  ought  to  pa.ss. 

'  By  Professor  Giltnorp  of  the  I'uivcrsity  of  Wiijconsin. 
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('ulifornia  729,  in  Pennsylvania  650,  in  New  York  596,  and  in 
North  Carolina  1319.  The  large  majority  of  these  were  local  or 
special,  intended  to  further  the  interests  of  particular  person 
or  r)laces.>  In  1901  eight  fairly  typical  States  pa.ssed  7032 
statutes,  of  w(u,-h  5876  were  local  or  special.  Acts  of  incorpo- 
ration, grants  of  inheritance,  changes  of  names  and  releases 
from  ind(>hte.lness,  thus  consume  a  large  proportion  of  the  time 
of  the  legislature  at  a  great  pul)lic  expense,  and  ottcn  to  the 
serious  detriment  of  public  interestss  because  it  is  through 
these  bills  that  jobs  are  perpetrated.  The  exix.nsc  to  which  the 
States  are  put  bv  their  legislatures,  ^vith  results  rather  injurious 
than  oeneficial.  is  very  great.  Some  years  ago  it  was  estimated 
that  the  cost  of  laws  in  the  States  varied  from  an  .  ver^eo^ 
about  SIOOO  per  diem  for  every  legislative  session  to  over  $40UU 
per  diem,  making  an  aggregate,  in  the  whole  number  of  States, 
which  couhl  not  be  less  than  $10,000,000,  not  as  an  excep- 
tional outlay,  but  as  the  price  paid  for  current  legi  hition 

Nothing  "is  more  remarkable  about  these  State  legislators 
than   their  timidity.     No  one  seems  to  think  of  havmg  an 
opinion  of  his  own.     In  matters  which  touch  the  interests  of 
his  constituents,  a  member  is,  of  course,  their  hum  hie  servant 
In  burning  partv  questions  -  they  are  few,  and  mostly  personal 
-he   goes   witii    his   party.     In  questions   of  general   public 
policv  he  looks  to  see  how  the  cat  jumps ;  and  is  ready  to  vote 
for  an-thing  which    th(>  people,  or  any  active  section  of    the 
people",  crv  out  for,  though  of  course^  he  may  be  secretly  un- 
friendlv   iuid  may  therefore  slyly  try  to  spoil  a  measure.     This 
want  of  iiid(>pondence  has  some  good  results.     It  enables  a 
small  minority  of  zealous  men,  backed  by  a  few  newspapers, 
to  carrv  schemes  of  reform  which  the  majority  regard  with 
indifference  or  hostility.     Thus  in  bo.lios  so  depravec    as  the  leg- 
islatures of  New  York  and  Pennsylvania,  bills  have  been  passe( 
improving  tlie  charters  of  cities,  creating  a  secret  ballot,  an( 
oven  bettering  tiu>  civil  service  and  establishing  an  improved 
system  of  appointments  to  office.     A  few  energetic  reformers 
went  to  Albany  and  Harrisburg  to  strengthen  the  hands  of  tlie 

>  Kvon  an.oriK  the  Acts  whi<-h  appear  in  the  Btatute-}K>oks  of  the  States 
utKler  the  h..Mu^  of  general  h.ws.  there  are  ,na..y  o,  a  loeal  or  speoml  character. 
Some  States  (,.,;.  Wyon.inc)  .."w  forl.i.l  the  passinR  of  any  ''"y^'t'l  A*^*-  .    .,  . 

\8  ren.arke.    in  an  earlier  chapter,  the  total  nnn.her  of    InlU  of  all  kinds  ,n- 
trodue^l    n  1-.M)S  into  th.'  Hriti.h    I'arlian.ent.  which  .«  the  «:'''  l<;«"'at'2L 
or  ty  for  u  p<.pulation  of  forty-three  miUion.,  was  482.  of  which  241  pa«ed. 
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little  knot  of  incinlMTs  who  l)attl('  for  koo<1  Kovcriiiiu'nt  thoro, 
and  partly  frightoniHl,  partly  couxcmI  a  majority  of  the  Senate 
and  House  into  a<loptins  proposals  opposed  to  the  interests  of 
professional  politicians.  About  IHHO,  two  or  three  high-minded 
and  sagacious  ladies  obtained  by  their  presence  at  Albany  the 
introduction  of  reforms  into  the  charitable  institutions  of  New 
York  city.  The  ignorance  and  heedlessness  of  the  "profes- 
sionals," who  do  not  always  see  the  results  of  legislative  changes, 
and  do  not  look  forward  beyon*.  the  next  few  months,  help  to 
make  such  triumphs  possible ;  and  thus,  as  the  Bible  tells  us 
that  the  wTath  of  man  shall  praise  (Jod,  the  faults  of  politicians 
are  turned  to  work  for  righteousness. 

In  the  recent  legislation  of  many  States,  especially  West- 
ern States,  there  is  a  smgular  mixture  of  philanthropy  and 
humanitarianism  ^\^th  the  folly  and  jobbery  I  have  described, 
like  threads  of  gold  and  silver  woven  across  a  warp  of  dirty 
sacking.  Every  year  sees  bills  passed  to  restrict  the  sale  of 
liquor,  to  prevent  the  sale  of  indecent  or  otherwise  demoraliz- 
ing literature,  to  protect  women  and  children,  to  stamp  out 
lotteries  and  gambling  houses,  to  improve  the  care  of  the  blind, 
the  insane,  and  the  poor,  which  testify  to  a  warm  and  increasing 
interest  in  all  good  works.  These  measures  are  to  l)e  explained, 
not  merely  by  that  power  which  an  active  and  compact  minority 
enjoys  of  g(>tting  its  own  way  against  a  crowd  of  men  bent  each 
on  his  own  private  gain,  and  there^'ore  not  working  together 
for  other  pur[x).ses,  but  also  by  the  real  sympathy  which  many 
of  the  legislators,  especially  in  the  rural  districts,  feel  for  morality 
and  for  suffering.  Even  the  corrupt  politicians  of  Albany  were 
moved  by  the  appeals  of  tlu'  philanthroj)ic  ladies  to  whom  I 
have  referred  ;  much  more  then  would  it  be  an  error  to  think  of 
the  average  legislator  as  a  bad  man,  merely  because  he  will 
join  in  a  job,  or  tr>'  to  blackmail  a  railroad.  The  moral  stand- 
ard of  Western  America  is  not  quite  the  same  as  that  of  Eng- 
land, just  as  the  standard  of  England  differs  from  that  of  Ger- 
many or  France.  It  is  both  higher  and  lower.  Some  sins  excite 
more  anger  or  disgu.st  than  they  do  in  England  ;  some  are  more 
lightly  forgiven,  or  more  quickly  forgotten.  Laxity  in  the  dis- 
charge of  a  political  trust  iM'longs  to  the  latter  category.  The 
newspapers  accuse  everybody  ;  the  ordinary  citizen  can  s(>ldom 
tell  who  is  innocent  and  wlio  is  guilty.  He  makes  a  sort  nf  com- 
promise in  his  own  mind  by  thinking  nobody  quite  black,  but 
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everybody  gray.     And  he  goes  on  to  think  that  what  every- 
body does  cannot  be  very  sinful. 

[Note  to  edition  of  1910.  —  Reviewing  the  facts  dealt  with  in  this 
chapter,  I  find  them  to  be  still,  broadly  speaking,  the  same  as  they 
were  in  1892 ;  the  factors  working  for  good  and  for  evil  having  not 
greatly  changed.  However,  the  tendency  cf  recent  years  seems  to  be 
in  lost  States  towards  better  legislation,  and  especially  towards  a 
more  active  and  vigilant  control  of  legislative  bodies  by  publii^  opinion. 
The  legislature  of  New  York,  for  instance,  is  probably  no  purer  than 
formerly,  and  may  do  as  many  jobs  at  the  instance  of  private  interests 
as  formerly,  but  its  public  acts  are  better,  and  it  sometimes  drops  a 
job  in  deference  to  the  opinion  of  good  citizens.  Moreover  the  legisla- 
ture is  now  in  some  States  curbed  by  the  Referendum.  In  some  of  the 
Western  and  Southern  States  plenty  of  crude  measures  and  a  few  wild 
measures  are  still  passed,  and  in  most  States  private  interests  still  liave 
too  much  power  in  securing  the  legislation  they  want.  But  there  has 
been  enough  progress  to  make  the  outlook  hopeful.  What  seems  now 
most  needed  is  the  separation  of  private  (i.e.  local  and  personal)  bills 
from  general  public  legislation,  and  the  provision  of  some  mode  for 
dealing  with  them  on  general  principles  and,  if  possible,  by  quasi  ju- 
dicial methods.  The  New  York  Public  Utilities  Commission  is  an  ex- 
periment in  this  direction  from  which  much  may  be  hoped.  But  any 
one  who  knows  how  useful  the  quasi  judicial  methods  applied  in  Eng- 
land to  private  legislation  have  proved  cannot  but  wish  that  they  were 
better  laiown  in  the  American  States.] 


t  'i 
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[Note  to  edition  of  1914.  —  Ur^m  the  subject  mentioned  in  the  last 
preceding  senten<'e  I  may  refer  to  an  address  delivered  by  me  to  the 
New  York  State  Bar  Association  puhlislied  in  a  volume  entitled 
Aildrcssvs,  ('iiiirrxiti/  and  Histnrir.il.  in  1011}.  The  upward  tendency 
referred  to  in  the  preceding  note  seems  to  be  maintained.! 
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CHAPTER  XLV 

REMEDIES   FOR  THE   FAULTS   OF  STATE   GOVERNMENTS 

The  defects  in  State  Rovernmonts,  which  our  examination 
of  their  working  ha,s  disclosed,  are  not  those  we  should  have 
expected.  It  nnght  liave  l)een  predicted,  and  it  was  at  one 
time  lielieved,  that  these  authorities,  consumed  by  jealousy  and 
stimulated  by  ambition,  would  have  Ix^en  engaged  in  constant 
efforts  to  extend  the  sphere  of  their  action  and  encroach  on 
the  National  government.  This  does  not  happen,  and  seems 
most  unlikely  to  hapjx'n.  The  people  of  each  State  are  now  not 
more  attached  to  the  government  of  tluMr  owti  commonwealth 
than  to  the  Federal  government  of  the  nation,  whose  growth  has 
made  even  the  greatest  State  seem  insignificant  beside  it. 

A  study  of  the  frame  of  State  government,  in  which  the 
executive  department  is  absolutely  severed  from  the  legisla- 
tive, might  have  suggested  that  the  former  would  Ix'come  too 
independent,  misusing  its  powers  for  personal  or  party  pur- 
poses, while  public  business  would  suffer  from  the  want  of  con- 
cert between  the  two  great  authorities,  that  which  makes  and 
that  which  carries  out  the  law. 

This  also  has  proved  in  practice  to  be  no  serious  evil.  The 
legislature  might  indeed  and  probably  would  work  better  if  the 
governor,  or  some  high  official  acting  with  and  for  him,  could 
sit  in  it  and  exercise  an  influence  on  its  deliberations.  Such  an 
approach  to  the  Europ<'an  cabinet  system  has,  however,  never 
\mn  thought  of  for  American  States  ;  and  the  exam})le  t)f  the 
Provincial  legislatures  of  Canada,  in  each  of  which  there  is  a  re- 
sponsible ministry  sitting  in  the  legislature,  does  not  seem  to 
have  recommended  it  for  imitation.  Those  who  founded  the 
State  governments  did  not  desire  to  place  any  executive  leader 
in  a  representative  asseml)ly.  Probably  they  were  rather  in- 
clined to  fear  that  the  governor,  not  being  accountable  to  the 
legislature,  would  retain  too  great  an  independence.  The  recent 
creation  of  various  administrative  officers  or  Boarils  has  gone 
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some  way  to  meet  the  difficulties  which  the  incompetence  of  the 
legislatures  causes,  for  these  officers  or  Boards  frequently  pre- 
pare bills  which  some  member  of  the  legislature  introduces,  and 
which  are  put  through  without  oppositio  ;  rhaps  even  without 
notice,  except  from  a  handful  of  members.  On  the  whole,  the 
executive  arrangements  of  the  State  work  well,  though  they 
n)ight,  in  the  opinion  of  some  judicious  publicists,  l)e  improved 
by  vesting  the  appointment  of  the  cliief  officials  in  the  governor, 
inst(!a(l  of  leaving  it  to  direct  popular  election.  This  would 
tenil  to  give  more  unity  of  jjurpose  and  action  to  the  admin- 
istration. The  collisions  which  occur  in  practice  between  the 
governor  and  the  legislature  relate  chiefly  to  appointments, 
that  is  to  say,  to  personal  matters,  not  involving  issues  of  State 
|X)licy. 

The  real  blemishes  in  the;  system  of  State  government  are  all 
found  in  the  composition  or  conduct  of  the  legislatuoNS.  They 
are  the  following  :  — 

Inferiority,  as  respects  knowledge,  skill,  and  sometimes  also 
conscience,  of  the  bulk  of  the  men  who  fill  these  bodies. 

Improvidence  in  matters  of  finance. 

Heedlessness  in  passing  administrative  bills. 

Want  of  proper  methods  for  dealing  with  local  and  special 
bills. 

Failure  of  public  opinion  adequately  to  control  legislation, 
and  particularly  local  and  sixu-ial  bills. 

The  practical  result  of  these  blemishes  ha.s  been  to  create  a 
large  ir  -  of  State  and  local  indebtedness  which  ought  never 
to  ha  '  -n  incurred,  to  allow  foolish  experiments  in  law- 
making to  Ik'  tried,  and  to  sanction  a  vast  mass  of  private  en- 
terprises, in  which  public  riu;hts  and  jHililic  interests  become  the 
sjM)rt  of  speculators,  or  a  source  of  gain  to  mono|iolists,  with 
the  incidental  consiKiuence  of  demoralizing  the  legislators 
themselves  and  creating  an  often  unju.st  prejuilice  against  all 
corporate  undi^rtakings. 

What  are  the  checks  or  remedies  which  have  been  provided 
to  limit  or  suppress  these  evils?  Any  one  who  has  followed 
the  account  given  of  the  men  who  compose  the  legislatures  and 
the  methods  they  follow  will  have  felt  that  these  checks  mast 
))e  consiilerable,  else  the  results  would  have  been  worse  than 
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tliose  wc  see.  All  remedies  are  directed  against  the  legislative 
power,  and  may  l)e  arranged  under  four  heads. 

First,  there  is  the  division  of  the  legislature  into  two  houses. 
A  job  may  have  been  smuggled  through  one  hous(<,  l)ut  the 
money  needed  to  push  it  through  the  other  may  1k>  wanting. 
Some  wild  scheme,  professing  to  benefit  the  farmers,  or  the 
cattlemen,  or  the  railroad  employes,  may,  during  its  passage 
through  the  Assembly,  arouse  enough  attention  from  sensible 
people  to  enable  them  to  stop  it  in  the  Senate.  The  mere  ten- 
dency of  two  chambers  to  disagree  with  one  another  is  deemed 
a  benefit  by  those  who  hold,  as  the  Americans  do,  that  every 
new  measure  is  jrrimu  facie  likely  to  do  more  harm  than  good. 
Most  bills  are  bad  —  ergo,  kill  as  many  as  you  can.  Each 
house,  moreover,  has,  even  in  such  demoralized  State  legislatures 
as  those  of  New  York  or  Pennsylvania,  a  satisfaction,  if  not 
an  interest,  in  unveiling  the  tricks  of  the  other. 

Secondly,  there  is  the  veto  of  the  governor.  How  much  the 
Americans  value  this  appears  from  the  fact  tliat,  whereas  in 
1789  there  was  only  one  State,  Massachusetts,  which  vested 
this  power  in  the  chief  magistrate,  all  of  the  now  existing  Stat(>s 
except  one  give  it  to  him.  Some  constitutions  (including  all 
the  new  ones)  contain  the  salutary  provision  that  the  governor 
may  reject  one  or  more  items  of  an  appropriation  bill  (some- 
times even  of  any  bill)  while  approving  th(>  bill  as  a  whole  ; 
and  this  has  l)een  found  to  strengthen  his  liands  immensely 
in  checking  the  waste  of  public  nion(>y  on  bad  enterprises. 
This  veto  power,  the  great  stand-by  of  the  i)eople  of  the  States, 
illustrates  admirably  the  merits  of  concentrated  resjM)nsibility. 
The  citizens,  in  choosing  the  governor  to  rei)resent  the  collective 
authority  of  the  whole  State,  lay  on  him  the  duty  of  examining 
every  bill  on  its  merits.  He  cannot  shelter  himself  behind  th<; 
will  of  the  representatives  of  tlie  people,  bet-ause  he  is  appointed 
to  watch  and  check  those  representatives  as  a  policenuin  watches 
a  suspect.  He  is  bound  to  reject  the  l)ill,  not  only  if  it  seems  to 
him  to  infringe  th(>  Constitution  of  the  State,  but  also  if  he  thinks 
it  in  any  wise  injurious  to  the  public,  on  pain  of  being  himself 
suspected  of  carelessness,  perhaps  of  complicity  in  some  corrupt 
design.  The  legislature  may,  of  course,  pass  the  l)ill  over  his 
veto  by  a  two-thirds  vote  ;  but  although  there  may  exist  a  two- 
thirds  majority  in  favour  of  tlu  measure,  the.y  may  fear,  after  the 
veto  has  turned  the  lamp  of  public  opinion  upon  it,  to  take  so 
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Strong  a  step.  There  are,  of  course,  great  differences  between 
one  governor  and  another,  as  well  as  between  one  State  and 
another,  as  regards  the  honesty  with  which  the  power  is  exer- 
cised for  it  may  be,  and  sometimes  is,  used  by  a  "  Ring''  governor 
to  defeat  measures  of  reform.  But  it  is  a  real  and  effective 
power  everywhere  ;  and  in  the  greatest  States,  where  the  impor- 
tance of  the  office  sometimes  secures  the  election  of  an  able  and 
courageous  man,  it  has  done  excellent  service.' 

Thirdly,  there  are  limitatioas  imposed  on  the  competence  ot 
the  legislature.  I  have  already  mentioned  some  of  these  limi- 
tations, -he  most  numerous,  and  at  present  the  most  important 
of  which  relate  to  special  and  local  (or  what  would  lie  called 
in  England  "private")  bills.  These  bills,  while  they  destroy 
the  harmony  and  simplicity  of  the  law,  and  consume  the  time 
of  the  legislature,  are  also  so  fertile  a  source  of  jobbery  that 
to  expunge  them  or  restrict  them  to  cases  where  a  special  statute 
wa.s  really  needed,  would  be  a  great  b(>nefit.  The  constitutional 
prohibitions  described  effect  this  to  some  extent.     Illinois,  tor 

•  Althoueh  the  cxUtcnc^  of  tins  ultiinato  rrniody  tcmls  to  make  Rood  mom- 
ber«  relaxThoir  opp.3«ition  to  b.id  hill^.  borau.o  tl.oy  know  that  the  veto  w.ll 
kill  thorn    this  is  a  U-as  ovil  than  tho  disuse  of  the  veto  would  be. 

«"I™'twelve  States  the  legislature  is  forbidden  to  ereate  any  eorporat.on 
whatever,  municipalities  included,  except  by  general  law.  and  »n    J-^f- '^^^    ;f 
to  create  bv  special  Act  any  except  municipal  corpora  ions,  or  t^os.-  to  vvh,  h 
no  other  law  is  applicable.      In  some  States  corporations  can   be  •'■■'■"t.-d   ly 
oe,"ai    Act   onlv   for   municipal,   charitable,   or   reformatory   purposes.     Su.'h 
p  «V  ions  are  not  inten.led  to  discourage  the  formation  of  Vn-.tcc^rv<^.- 
tions      On  the  ..ontrarv.  in  all  these  States  general  laws  exist  under  which  they 
can  be  formed  with  great  fa..ility.     Indeed  the  defects  in  some  o   th-e  f^^^  ^j^ 
and  their  failure  to  provi.le  safeguards  against  some  f /--f ."'    .'^^X  auet 
which  thev  were  intend.-.!  to  m.M-t,  might  well  suggest  to  legislators  the^qu  s 
Tion  whetii..  in  avoiding  th,-  S.  ylla  of  spe.ial  legislation  they  have  not  been 
drawn   into   the   C'haryb,lis  of    fran.-hises  indiserinunately   t-;^»  jod.     Perhaps 
the  time  will  .'ome  wh.-n  r.>.-omm.-ndations  such  as  those  urg.-d  by    thr   .>!   w 
York  railroad  commission  will  l>e  a.-ted  ..n.  and  the  promoters  of  a  "-w  ra   " 
road  will   .K.  oblig..l  to  furnish  some  lu-tter  reason    for  ^^^^^fZ'^-^JZ 
their  exercising  th.-  sovereign   pow.-r  of  .-minent  domain,   than  the  eham,    „, 
forcing  a  company  alr.-a.ly  .-stablLshed  to  buy  them  out  ^  or.  faihng  that,  the 
alternative  of  b.-ing  sold   out   under  for.-elosure.   pending  a  receivership. 
Hitchcock.  State  Constitutions,  p.  M.     Prohibitions  have  become  more  stringent 
since  the  above  wa3  written.  .  .  ,    .  ,  . 

-A  great  field  for  favouritism  and  jobbery  exists,  when  .pecal  Acts  of  m- 
corpora^on  are  required  for  each  case  in  which  special  favours  and  special 
pr  vSs  ma"  he  ^ven  away  by  a  legislature  that  may  be  corruptly  influenced^ 
without  imposing  anv  reciprocal  obligation  on  the  corporation.  Fully  two- 
Th  rds  of  t^riobbyism.  job.!:>ry,  and  log-rolling,  the  ^-^^  ^nd  tr^ke^thf  a- 
common  to  our  State  legislatures,  is  due  to  this  power  of  creating  private  cor 
porations."  —  Ford,  Citizens'  Manual,  u.  p.  68. 
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Jns^anop,  by  sucJi  prohiljitions  reduced  her  sessional  statutes 
to  alx)Ut  300  pages,  and  Iowa  brought  down  her  average  to 
200-250  pages,  whereas  the  Wisconsin  statutes  of  1885  rea.'hed 
2000  pages,  there  being  then  in  that  State  far  less  effective  restric- 
tions. But  the  powers  of  evil  do  not  yield  without  a  battle. 
All  sorts  of  evasioas  are  tried,  and  some  succeed.  For  iastance, 
there  was  a  prohibition  in  the  Constitution  of  New  York  to  pa&s 
any  but  general  laws  relating  to  the  government  of  cities.  An 
Act  was  pa.ssed  expressed  to  apply  to  cities  with  a  popu- 
lation exceeding  one  hundred  thousand,  but  less  than  two 
hundred  thousand.  There  happened  to  be  then  only  one  such 
city  in  the  State,  viz.  Buffalo,  but  as  there  might  l)e  more,  the  law 
was  deemed  general,  and  escaped  the  prohibition.  So  the  Con- 
stitution of  Ohio  expressly  provides  that  the  legislature  "shall 
pass  no  special  act  conferring  corporate  fKJwers."  But  in  1890 
nearly  fifty  such  acts  were  pa.ssed,  the  provision  being  evaded  by 
the  use  of  general  enacting  words  which  can  in  fact  apply  only 
to  one  place.  One  act,  for  instance,  authorized  villages  wth  a 
population  of  not  less  than  1903  nor  more  than  1912  to  issue 
bonds  for  natural  gas  developments ;  another  empowered  any 
city  having  a  population  of  15,435,  by  the  census  of  1890,  to 
levy  a  library  tax.' 

Provisioas  against  special  legislation  are  also  evaded  in  another 
way,  viz.  by  pa.ssing  Acts  which,  becau.se  they  purport  to  amend 
general  Acts,  are  themselves  deemed  general.  Here  is  a  recent 
instance.  The  Constitution  of  New  York  prohibits  the  legisla- 
ture from  pa.ssing  any  private  or  local  Act  incorporating  villages, 
or  providing  for  building  bridges.  A  general  Act  was  passed 
m  1885  for  the  incorfroration  of  villages,  with  general  provisioas 
as  to  bridges.  Next  year  the  following  Act  was  pa.s.scd,  which  I 
give  verl)at=m.  It  amends  the  Act  of  1885,  by  taking  out  of  it 
all  the  counties  in  the  State  except  Westchester,  and  th«'n  excludes 
the  application  of  the  Act  to  two  towns  in  Westchester.  It  is 
thus  doubly  a  "private  or  local  Act,"  but  the  prohibition  of  the 
Constitution  was  "  got  round."  - 
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'  Mr.  Hitrhfook  (from  whoso  address  I  t.ikp  tho  Ohio  instance)  adds  th.at.  the 
Kiipn-rnc  Tourt  of  Uliio  has  lii'ld  siieh  evasions  unconstitutional,  l)ut  that  they 
oontn.ue  notwithstandinK,  the  leKislatur.^.  and  the  viUai?es  or  cities,  takinn  their 
chance. 

•The  Constitution  of  North  Dakota  (§  70)  expressly  prohibits  this  evasion. 
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CHAI'.   556, 
AN  ACT  to  amend  .-haptor  two  huiKln-d  and  ninety-one  of  the  laws 
of  oighteon  hundred  and  seventy,  entitled  "  An  Act  for  the  lneor,K,ra. 
tion  of  VUlages."  ^^^^^^  ^^^^^^  ^    ^^^,  _  ,hretvflfthH  being  present 

The  PtH)ple  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows  :  — 
Section  1.  —  Section  two  of  chapter  four  hun- 
dred and  fifty  of  the  laws  of  eighteen  hundred  and 
eighty-tive,  is  hereby  amentU-d  so  as  to  read  as 

follows : —  .      .     .,  •    u.  4 

Section'i.  —  All  of  the  counties  m  this  State 
are  hereby  exempted  from  the  provisions  of  this 
Act  except  the  county  of  Westi-hester,  but  noth- 
ing ill  this  Act  contained  shall  be  construed  so  as 
to  apply  t«)  the  towns  t.f  (Int'nburgh  and  Mount 
Pleasant  in  said  county  of  Westchester. 

Section  ;{.  —  This  Act  shall  take  effect  imme- 
diately. 

Where  evasions  of  this  kind  hecoine  frequent  the  confusion 
of  the  statute-'oook  is  wors(>  than  ever,  heeause  you  cannot  tell 
without  examination  whethtu-  an  Act  is  general  or  special. 

The  reader  will  have  noticed  in  the  heatUng  of  the  Act  just 
quoted  the  words  "three-fifths  being  present."  This  is  one 
of  the  numerous  safeguards  imptised  on  the  procedure  of  the 
State  legislatures.  Others  have  been  specified  in  Chapter  XL. 
Their  abundance  in  the  newest  Constitutions  shows  how  these 
efforts  to  deal  with  the  symptoms  have  failed  to  eradicate  the 
disease,  and  their  increasing  minuteness  bears  witness  to  the 
entlless  evasions  they  seek  to  anticipate.' 

•  For  insta.,.-...  it  is  sometimes  provi.l...!  that  ....  bill  shall  U-  introduced  within 

a  ...rtai..  peri.xl  aft.r  the  beKi.n.inu  ..r  before  the  .'..d  "f  the  sess.o...  so  as  to 
preve..t  hills  fron.  bei„«  sn.,.«Kle.l  through  i..  the  last  .lays      Th.s  prov.s.on  .a 
evad'a  ••  bv  i..tr-.lu.i,.«  a  ..ew  bill  aft.T  the  ti....-  has  expire.l  whe..  .t  n.ay  .•-...- 

stit,.tio.u.lly   Ik-  .inn.-,   as  a>.   a..,.»<l.n..r.t   t..  s....,.-   ,..•...!...«   ';''\  '"' ^i;  "" 

whirl,,  .xc-i.t  th.'  .•»a,•ti..^'    hius..,  is  strii.k  ...it  t..  ...ak.-  way  f..r  .t      Thus,  the 

n.    .b-r  wl...  thi..ks  he  ...ay  have  ...•.•asi.,..  for  th,-  intro.iu.  t.o..  of  a  "ew  Inll 
"    "r  the  eo..s.i,..,ional  peri...l  has  ex,.ire.l,  tak.-s  ...re  to  •■'t-.l.u- .  sham  b^l 
i„  .iu.-  s,as...,.   whi.h  !.,•  .a..  ..s.'  as  .sto.ks  to  Kraft  ..po...  a...l  whi.-h  h       s  s 

irr,.sp.-etiv  ..f  th.ir  .hara.t.r  or  .....t.-nts.     The  shan.  b.ll  .s  p.-rhaps  a    ..11  t. 

in,.on..ra.e   th..   .ity   of   .<ia..>.     .)...•  of   the  ............r's  -•'•-''•-"♦%':^/''-f^^^^^^ 

bin.  for  h-irislative  p.-rn,issioi.  to  .....stni.t  a  .la...  a.-ross  the  W.d      at  R.^.^ 

Forthwith,  bv  am.L.l...e..t.  th.'  bill,  .-..tith.d  a  b.ll  to  .......rporate  the  eit.v   of 

Jianl.  ha«  airaft..r  the  e,.a..ti..K  .laus..  striek.-.  ot.t.  a...l  '^'-"^  ^.'J'"^,^^ ; 
as  its  s.,1..  .,bj...t,  that  .lol...  I)...'  ...ay  ......striK't  a  da...  a.ross  th."  \N  ''^  ^  '  »;     3' 

his  titl..  and  i..  'his  f.,r.n  it  is  pas.s,.d;  b..t  the  hou.se  th.'..  .......s..l.Tut.-ly  an.ends 

^t it   !  \^:~,..M  with  Ih..  pnrpos..  .,f  th..  bill,  an.!  the  law  .s  pass...!  a..d  the 
Coult.tutio..  at  the  *au.e  time  sav.d  !  "  -  C.oley.  Con.tU.  LunU.  p.  109  note. 
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The  invontive  genius  of  Aincrican  legislators  finds  or  makes 
many  holes  in  the  net  which  the  people  have  tried  to  throw  over 
them  hy  the  Constituti«m.  Yet,  thougli  there  he  none  of  the 
n^strictions  mentioned  which  is  not  sometimes  violated  or  evad< d, 
they  have,  on  the  whole,  wcjrked  well.  The  enemy  is  hehl 
at  hay,  and  a  great  deal  of  bad  legislation  is  pn^vented.  Home 
hills  have  to  he  drop[)ed,  because  lo<j  plainly  repugnant  to  th(! 
('onstituti(jn  to  be  worth  carrying  farther.  The  more  ignorant 
members  do  not  always  ai)prehend  where  the  difficulty  lies. 
They  can  barely  read  t)'e  Constitution,  and  the  nature  of  its 
legal  operation  is  as  far  beyond  tlu m  as  the  cause  of  thunder  is 
beyond  cats.  A  friend  of  nunc  wIkj  sat  for  some  years  in  the 
New  York  Assemljly  was  once  importuned  by  an  Irish  memlx-r 
to  support  that  particular  member's  little  liill.  He  answered 
that  he  could  not,  because  the  bill  was  against  the  Constitution. 
"Och,  Mr.  Robert,"  was  the  reply,  "shure  the  Constitootion 
should  niver  be  allowed  to  come  betAveen  frinds." 

Some  bills  again  the  governor  can  scarcely  help  vetoing, 
because  they  violate  a  Constitutional  restriction  ;  while  of 
those  that  pass  him  unscathed,  a  fair  number  fall  victims  to  the 
courts  of  law.  It  may  be  added  that  the  enforcement  of  the 
limitations  imposed  by  a  State  Constitution  neccs.-<arily  rests 
with  the  judges,  since  it  is  they  who  pronounce,  if  and  when  the 
point  is  brought  up  in  a  suit  between  parties,  whether  or  no  a 
statute  has  transgressed  the  bounds  which  the  fundamental 
instrument  sets,  or  whether  a  Constitutional  amendment  has 
been  duly  carried.' 

Sijme  one  may  remark  that  there  are  two  material  difTerences 
between  the  position  of  th<se  State  judges  and  that  of  the  Federal 

'  A  rciimrkalili'  instanct'  of  the  tfrhriiral  liti-ralisrii  willi  whir  h  tho  ( curts 
wiiiiftitiii-s  i-iifon-c  f 'onstitutifjiial  rcstriitir.ns  is  affonlid  hy  the  fate  of  a  nuiit 
liquor  Prohihition  anioii(liin-iit  to  the  Coiistitiition  of  Iowa.  Thi.s  atinruiiiMiit 
ha.l  Imtii  passiii  l.y  l>oth  Houses  of  the  State  let.'i>latiire  in  two  su(ces.sive 
huislatures,  hadlM'en  siihniitte,!  to  th.>  peoph^  and  eiiaeted  }>y  a  large  majority, 
li.'i'l  Ix'eii  pro.laiiiie<l  l)y  the  eovertior  and  iroiie  into  for-e.  It  was  sul'Se<|Ueiitiy 
ili.srovered  that  one  House  of  the  first  h^ffislatun-  had.  through  the  <  arelessness 
of  a  clerk,  neglei'ted  to  "  .spread  the  Anien.lnent.  in  full  on  if.-  journal,"  as 
pre.serilH-d  hy  the  Constitution.  The  i>oint  Uini:  brought  liefore  the  Supreme 
Court  of  Iowa,  it  was  held  that  the  Anien.inient.  owing  to  this  inforuialit\ . 
had   not   hceh  dul.v    pa.-sed.   and   was   wholly   void. 

All  illustration  of  the  rang.-  whieh  the  aetion  of  rourt.-!  may  take  in  eufon- 
iiig  Constitutional  safeguards  was  well  given  hy  the  Supreme  Court  of  Wiscon- 
sin, when  it  held  invalid  a  [gerrymandering]  re-<li>trieting  of  the  State  (for  elee- 
tioiis  to  the  .State  legislature),  as  heing  inconsistent  with  the  provision  of  the 
Constitution  that  districts  should  Ije  reasouahly  etjual. 
2o 
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iutlKca.  The  latter  are  not  appointetl  by  a  State,  ami  an-  there- 
fore in  a  more  indepencU'nt  position  when  any  (luestum  of  con- 
fliet  lH>tween  State  laws  or  Constitutions  and  the  Federal  (  on- 
stitution  or  statutes  eonies  before  them.  Mon-over  they  hol(l 
ofiiee  for  life,  whereas  the  State  judge  usually  holds  for  a  term  of 
years  and  has  his  re-eleetion  to  think  of.  Can  the  State  judge 
then  he  expecte<l  to  show  himself  t>qually  bold  in  declaring  a 
State  statute  to  be  unconstitutional?  Will  he  not  offend  the 
legislature,  and  the  party  managers  who  control  it,  by  flymg  m 
their  faces?  , 

The  answer  is  that  although  the  judge  may  displease  the 
legislature  if  he  decides  against  the  validity  of  an  unconstitu- 
tional statute,  he  may  displease  the  people  if  he  decides  for  it ; 
and  it  is  safer  to  please  the  people  than  the  h'gislature.     Ihe 
people  at  large  may  know  little  about  the  matter,  but  the  legal 
profession  know,  and  are  sure  to  express  their  opinion.     The 
profession  look  to  the  courts  to  save  them  and  their  clients  from 
the  heedlessness  or  improbity  of  the  legislature,  and  wall  cone  emn 
a  judge  who  fails  in  this  duty.     Accordingly,  the  judges  seldom 
fail.    They  knock  about  State  statutes  most  unceremoniously, 
and   they  seldom  suffer  for  doing  so.      In  one   cuse   only  i8 
their  position  a  dangerous  one.     When  the  people,  possessed 
by  some  strong  desire  or  sentiment,  have  either  by  the  provisions 
of  a  new  Constitution,  or  by  the  force  of  clamour,  driven  the 
legislature  to  enact  some  measure  meant  to  cure  a  pressing  ill, 
they  may  turn  angrily  upon  the  judge  who  holds  that  measure  to 
have  been  unconstitutional.     This  has  several  times  happei^, 
and  is  always  liable  to  happen  wher(>  elective  judges  hold  ofhce 
for  short  terms,  with  the  unfortunate  result  of  weakening  the 
fortitude  of  the  judges.     In  1786  the  supreme  court  of  Rhode 
Island  decided  that  an  Act  passetl  by  the  legislature  was  invalid, 
because  contravening  the  provisions  of  the  Colonial  (  barter 
(wliich  was  then  still  the  Constitution  of  the  State),  securing  to 
every  accused  person  the  benefit  of  trial  by  jury.' 

The  legislature  were  furious,  and  summoned  the  judges  to  ap- 

1  Si'o  p  >nO  ante.  The  act  was  on.-  for  forcing  State  paper  money  into  cir- 
cuhaiou  1>;  in>p<.:<iaK  a  penalty,  remv.mhlc  «n  aunmmryconvictu.n  without 
a  jury,  on  whoever  should  refuse  to  reeeue  on  the  Bam»'.  t'J'"«  "«  TZilu^ 
bills  of  a  State-chartered  bank.  No  question  of  the  United  States  (^""st't"- 
tion  could  arise,  l,,.,ause  it  did  not  yet  exist.  To  these  Rhode  Island  judges 
belongs  the  .-redit  not  only  of  having  resisted  an  ex,-.ted  n.ult.tude,  'Uto  hav- 
ing set  one  of  the  first  examples  in  American  history  of  the  exercise  of  a  salutary 
function.     Their  decision  was  that  they  had  no  jurisdiction. 
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prar  hrforo  thrm  and  explain  the  grounds  of  their  decision.  The 
attempt  to  dismiss  them  failed,  l»nt  the  jiidKes  wen*  not  re- 
oleeted  hy  the  legislature  wJien  their  term  of  office  expired  ut 
the  end  of  the  year.  In  Oiiio,  the  legislutiire  pa.s.sed  in  180.')  an 
Act  which  JudKe  Pea.se,  in  a  ca.se  arising  under  it,  held  to  lie 
repugnant  to  the  Con.stitution  of  Ohio,  as  well  us  to  the  Federal 
Con.stitution,  and  accordingly  declined  to  enforce.  In  IS()8, 
he  and  another  judge  of  the  sut)reme  court  of  tlu-  State  who  had 
concurred  with  him,  were  impeached  My  the  lie  use  before  the 
Sc'nate  of  Ohio,  hut  were  a<-(iuitte(l.  In  1823,  the  .stipreme  court 
of  Kentucky  held  invalid  a  Debtors'  Relief  act  pa.ssed  hy  tjie 
legislature  on  the  ground  that  it  violated  the  obligation  of  con- 
tracts clau.s«'  of  tin-  Federal  Constitution  by  nuiking  paper  is.sued 
by  a  State  bank  legal  tender.  The  judges  were  impeached,  but 
a  two-thirds  majority  for  conviction  'd  not  be  obtaincnl,  .so 
the  angry  legislature  extinguished  th«  -urt  itself  and  created 
a  new  court  of  ApfM-al:;,  to  which  the  governor  appointed  new 
men  as  judges.  The  old  court,  however,  held  its  ground,  insist- 
ing that  the  new  court  wa.s  unconstitutional,  and  after  a  passionate 
struggle,  a  new  legi.slature  repealed  in  1825  the  act  ere,  'ing  the 
new  court.  So  justice  and  rea.son  prevailed.  In  1871,  the  legis- 
lature of  Illinois  passed  a  law,  intending  to  carry  out  a  provision 
of  the  Constitution  of  1870.  which  was  held  uncon.stitutional 
by  Judge  I^WTence,  greatly  to  the  disappointment  of  the 
farmers,  who  had  expected  valuable  results  from  it.  He  was 
not  impeached,  but  when  shortly  afterwards  he  sought  re-«l<<'f  ion, 
he  was  defeated  solely  on  the  ground  of  this  decision.'     These 

'  I  qiioto  from  Mr.  Hadloy's  twiok  on  railroml  traiisiMirtatirni  (throiigli  Dr. 
Hitc'hrork"s  ossiiy  already  rrfcrri-il  to)  thi'  followinii  account  of  tlii'  cinuin- 
Btancps  :  —  "  The  C'on.-tifutional  f  ■onvcntioti  of  Illinois  in  1S7I)  mafic  an  impor- 
tant declaration  conccrninc  Statf  control  of  railway  rates,  on  the  liasis  of  which 
a  law  wa.s  pas.scfl  in  Is71  p.staMishinc  a  cystcm  (,f  maxima.  This  law  w.;s  pro- 
nounced uncon.stitiiticjnal  hy  .Judge  Lawrence.  The  result  was  that  he  innne- 
diatelv  afterwards  failed  of  re-election,  .«o|ely  on  this  ground.  The  flefeal  of 
Judge  Lawrence  showed  the  tnie  significance  of  the  farmers'  movement  (the 
so-called  Granger  movement).  They  were  concerned  in  securing  what  they 
felt  to  be  their  rights,  and  were  unwilling  that  any  cr)nstitutional  harri'  r  should 
be  made  to  defeat  the  popular  will.  They  had  reached  the  point  where  they 
regarded  many  of  the  forms  of  law  as  mere  technicalities.  They  were  danger- 
ously near  the  point  where  revolutions  ix-gin.  Hut  they  did  not  pa.s.s  the  point. 
The  law  of  187.3  avoided  the  issue  raised  by  Judge  Lawrence  again.st  that  of 
1871.  Instead  of  directly  fixing  maxima,  it  provided  that  rates  must  be  reason- 
able, and  then  provided  for  a  commission  to  fix  reasonable  rates,"  The  courage 
of  Judge  Lawrence  was  not  therefore  thrown  away  ;  it  cost  him  his  place,  but 
it  served  the  people  and  vindicated  the  law. 

In  1890,  the  executive  committee  of  the  Minnesota  Farmers'   Alliance  in 
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instHUH'SHhowlhiit  thcrourtslrnvrlKMltofiKJit  for  i.nr  frnnloin 
i„  the  .liHcharK.-  ..f  tlu-  duty  whirl.  Ihr  ConstHut.n.i  throw  cm 
th.-m  Hut  tho  JKiUcit  V  of  such  ronHi.-ts  nhows  that  this  frrrdoin 
is  now  Rrnrnillv  n<.o«ni/nl.  uihI  may  In-  drrinrd,  at  h>ast  for  tho 
nn'snit.  t«.  in-  phinnl  aln.v.  th.'  stonns  of  |mpular  |Mi>«HMm. 

It  will  Ih«  sn-n  fron-  what  Iwus  Inrn  said  that  thr  jiul^.-^  urn 
an  ossmtial  part  «.f  tlu-  ina.-hiiu.ry  ..f  Stato  Kov.Tni.M'nt      Hut 
fhrv  aro  so  si.nplv  ixx  judfirs.  and  not  as  invrst.nl  with  iK)liti.-al 
IH.W.TS  or  .:,itii's.    Th.y  hav..  not  roc.Mvcd,  any  moro  than  t ho 
K.Hloral  ju.luos,  a  siM>.-ial  ronunission  to  n-straiu  the  IrRislatun! 
or  pronoiuuo  on  the  validity  of  its  acts.     There  is  not  a  word 
in  the  State  Constitutions,  any  more  than  in  the  beileral  C  on- 
stituti.m.  conferrinR  any  such  riRht  upon  the  courts,  or  indeed 
conferring  anv  other  risht  than  all  courts  of  law  must  neces- 
sarily enjoy."  When   th(>v  dt'clan-  a  statut*-  unconstitutional 
thevdo  somen'lv  in  their  ordinary  function  of  <-xiH)undinK  tho 
la\v  of  th(>  State,  its  fundamental  law  as  well  as  its  laws  of 
inferior  authoritv.  just  as  an  ImirHsIi  judne  might  hold  an  order 
made  bv  the  King  in  Council  to  l)e  invalid,  because  in  «'X<'ess  of 
the  powers  grant.nl  bv  the  .\et  of  Parliiunent  under  which  it  was 
made      It  would  l>e  as  clearly  the  duty  of  an  Plngh-sh  county 
court  judge  so  to  hold  iis  of  th(>  highest  court  of  ajnM'al.     So 
it  is  the  duty  of  the  humblest  American  State  judge  to  decide 
on  the  constitutionality  of  a  statute. 

So  far  we  have  In^en  considering  restrictions  imposed  on  the 
competence  of  the  legislature,  or  on  the  methods  of  its  procedure. 
We  now  come  to  the  fourth  and  la.st  of  the  checks  which  the 
prudence  of  American  States  imix)ses.  It  is  a  very  simple,  not 
to  say  naive,  one.  It  consists  in  limiting  the  time  during  which 
the  legislat  ure  may  sit .  ^onnerly  these  IxKlies  sat ,  like  t he  Eng- 
lish Parliament,  so  long  t.<  they  had  business  to  do.  The  busi- 
nes.s  seldom  took  long.    Wlien  it  wa.s  done,  the  farmers  and  law- 

na^^h.c  rfj-.lutions  .l^n.aiidinK  th-  alK.lition  of  tho  F.-d.-ni»  Supromo  r..urt 
whi.h  ha-l  rrrrntlv  h-l.l  that  thr  Stato  l.-sislaturn  ha.l  no  prwrr  to  fix  railmHct 
frriKht  ratos,  rvlu'-y,-<i  thoir  f.-,.li..KS  by  «i.vim,  -W.-  rail  attrntiot.  to  th.-  fart 
that  th-  -itizrus  of  KnKland.  from  wh..m  we  Imv-  larR-ly  donvr.l  our  form  of 
eovrrnm.'nt,  woul.l  nr.t  prrmit  for  on-  u.«(a..l  a  l..i..  h  of  juricrs  lo  niilUfX  •" 
Art  of  Parliamrnt.  Th-ro  thr  pooplr  aro  properly  "mnMxXi'nt.  •  ■  •  In  cmr 
anxiety  to  protcrt  thr  ritshts  of  property  wo  have  rreatod  a  marhmo  that  threat.  M 
to  destroy  the  rights  of  man.  "  ,  .  ,    .    .        u         !„..;,„ 

1  There  have  of  r.,urs"  Iwen  other  instanr-es  m  wh-.rh  jtulRos  hav  been  im- 
pearh.-dorremov,-d:  hut  I  an,  here  d.-alinK  only  with  thos- in  whu,-h  the  ground 
of  complaint  waa  the  declaring  a  legislative  act  to  be  invalid. 
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yiTH  iiutumlly  wished  to  «<)  huiuc,  and  hniiu'  they  went.  But 
wlu'ii  thf  «luMH  of  i)rof(ssioiiuI  |M»liti(iun.s  xrcw  up,  tJuw  whoU- 
HoiiH'  t«'iid«'ri(i<'M  lost  their  |M)wer  over  u  section  of  the  ineinbers. 
Polities  wuH  th'-ir  business,  urui  they  hud  none  oth«T  to  eall 
them  huek  to  the  domestic  heurth.'  They  hud  even  a  motive  for 
prolorijcinK  the  si'ssion,  Iwcuuse  they  prolonRcd  th«>ir  h'Kisluti.e 
salary,  wliieh  wjw  usually  puid  l»y  the  day.  Thus  it  Ix'came  the 
intJTcst  of  the  tiixpuyer  to  shorten  the  session  :  and  he  la<l 
uheudy  u  still  strouRiT  interest  in  cutting  short  the  jobs  and  mi- 
provident  Itestowal  of  moneys  and  franehiscs  on  which  he  found 
his  representatives  employt-d.  AccordiuKly  most  Stutes  liuve 
Rxnl  >i  numlM'r  of  duys  In-yond  which  tin-  legisluture  muy  not  sit. 
Mui.  of  thesi'  fix  it  uhsolutely  ;  hut  u  few  prefer  the  methiid 
of  CI. ting  off  the  pay  of  tlieir  legi.slators  after  the  pri-scrilM-d 
number  of  dayn  huH  expintl,  so  that  if  they  do  continue  to  ihvote 
themsj'lvcs  still  longer  to  the  work  of  law-making,  their  virtue 
shull  be  its  own  reward.'*  Exix-rience  hus,  liowever,  disclosed 
a  danger  in  these  absolutely  limited  .sessi«»ns.  It  is  that  of 
haste  and  recklessness  in  rushing  bills  through  without  due 
discussion.  Sometimes  it  happens  that  a  bill  introduced  in 
response?  to  a  vehement  popular  demand  is  carried  with  a  rush 
(so  to  sp<>ak),  Wcause  the  time  for  considering  it  cannot  Ih> 
extended,  whereas  longer  consideration  would  have  disclosed  its 
dungers.  An  ill-framed  railway  bill  was  thus  def.utrd  in  the 
Iowa  legislature  becaus**  full  discu.ssion  (there  being  no  time- 
limit)  brought  out  its  weak  points.  Hence  some  ."States  liave 
largely  extended  their  8i'.ssions.  Thus  California  in  ItXJT  abol- 
ished the  provision  which  iimited  payment  to  a  n-gular  sessit»n 
of  si.xty  day.s,  substituting  a  general  limit  of  SKMH)  to  each 
member  whatever  the  length  of  the  session  ;  and  ( 'olorado  in 
1885  extended  the  maximum  of  her  .session  from  40  to  iV  days, 
also  raising  legislative  pay  from  $4  to  $7  per  diem. 

'  The  Kn«lish  I'iirliatiiciit  foiirul  thi-  tcndi'iiiy  of  nu'nih.r-  to  slip  ;iw:>y  no 
strong  that  in  tho  sixteenth  rcntury  it  fiiaftfd  "that  no  kiiiiiht  of  the  >hiri-  or 
burKcss  do  depart  K.  fore  the  cnu  of  Parlianifiit."  and  inflicted  on  the  nieniU'r 
IfavinK  without  tho  ixTniission  of  Mr.  Spoalvrr,  the  p.iialty  of  \nx\ng  •all  tli<«e 
sums  of  money  which  he  should  or  ouRht  to  have  ha<l  for  liis  w aires  " 

'  Thii.s  the  ('onnliliition  of  Orecon.  for  instaiiee.  pays  its  niemiMT"  tor  forty 
days  only.  Texas  is  a  little  more  lilH-ral,  for  her  Constitution  was  lutiteiit  to 
reduce  ttie  pay  after  sixty  days  from  *."i  to  $.i  (now  «_')  per  day.  at  which  re- 
duced rate  nii-mfjcrs  might  apparently  go  on  as  long  as  they  pleas.'.  Nearly  all 
the  States  which  fix  u  limit  of  time  are  Southern  or  Western.  The  forty  days' 
wssion  of  (Jeorjtia  may  .a.'  extended  by  a  two-thirds  vote  of  an  absolute  ma- 
jority of  each  House. 
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Many  recent  Constitutions  have  tried  another  and  probably 
a  better  expedient.  They  have  made  sessions  less  frequent. 
At  one  time  every  legislature  met  once  a  year.  Now  m  all 
the  States  but  six  it  is  permitted  to  meet  only  once  in  two  years 
or  (in  Alabama  and  Mississippi)  once  in  four  years.'  It  does  not 
appear  that  the  interests  of  the  commonwealths  suffer  by  this 
suspension  of  the  action  of  their  chief  organ  of  government.* 
On  the  contrary,  they  get  on  so  much  better  without  a  legis- 
lature that  certain  bold  spirits  ask  whether  the  principle  ought 
not  CO  be  pushed  farther.  As  Mr.  Butler  said  in  1886  —  and  the 
statement  remains  substantially  true  — 

"  For  a  people  claiming  pre-eminenca  in  the  sphere  of  popular  govern- 
ment it  seems  hardlv  creditabk  that  in  their  seeming  despair  of  a  cure 
for  the  chronic  evils  of  legislation,  they  should  be  able  to  mitigate  them 
only  by  making  them  intermittent.  Under  the  biennial  system  the  relief 
enjoy^  in  what  are  called  the  'off-years'  seems  to  have  reconei  ed  the 
body  politic  of  the  several  States  which  have  adopted  it  to  the  nsk  of  an 
aggravation  of  the  malady  when  the  legislative  year  comes  round  and 
the  old  svmptoms  recur. 

"  The  secretaries  of  State  (of  the  several  States)  with  whom  I  have 
communicated  concur  in  certifying  that  no  public  inconvenience  is  caused 
bv  the  biennial  system ;  and  one  of  them,  of  the  State  of  Nebraska,  in 
ansv -r  to  mv  query  if  biennial  sessions  occasion  any  public  inconvenience, 
writts  'None  whatever.  The  public  interests  would  be  better  subserved 
by  having  legislative  sessions  held  only  once  in  four  years.'  " 

The  Americans  seem  to  reason  thus :  "Since  a  legislature  is 
very  far  gone  from  righteousness,  and  of  its  own  nature  in- 
clined to  do  evil,  the  less  chance  it  has  oi  doing  evil  the  better. 
If  it  meets,  it  will  pass  bad  laws.  Lt^t  us  therefore  prevent  it 
from  meeting." 

They  are  no  doubt  right  as  practical  men.  They  are  con- 
sistent, as  sons  of  the  Puritans,  in  their  application  of  the  doc- 
trine of  original  sin.  But  this  is  a  rather  pitiful  result  for  self- 
governing  dt'mocracy  to  have  arrived  at. 

"  Is  there  not,"  some  one  may  ask,  " v.  simpler  remedy  ?  Why 
all  these  efforts  to  deal  with  the  various  symptoms  of  the  malady, 
instead  of  striking  at  the  ro^it  of  the  malady  itself?   Why  not 

1  The  4x  ;»r.-  M:..-«:i.-h!iH.-tt-.  New  J  T^-y,  New  York.  Rhode  Isl.iiul  South 
Carolina.  GcorKin,  all  original  State.s.  Where  the  nu-etitiKs  are  t.iemma  or 
quadrennial,  the  IcKislaturo  by  adiourninn  sometimes  jjives  itself  a  second  session. 

'The  members,  however.  \wmg  usually  new  to  the  work,  are  rawer  and 
positively  more  datiKerous  when  their  term  in<'la(le»  only  one  session  thau 
they  are  during  the  seeond  sessiou  in  those  Stuteb  which  allow  two. 
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reform  tho  Irgislaturrs  l.y  imlucinR  gcod  men  f„  vntvr  th.ni 
and^koopmg  a  morr  constantly  vigilant  pul.li.  opinion  fixed  upon 

The  answer  to  this  y,>ry  ,,ertinent  qu.-stion  will  hv  foun.l  in 
the  ehaptcTs  o  Part  III.  which  follow.  I  will  only  so  far  anti.-i- 
pate  what  is  there  stated  as  to  ol,s,.rv(.  that  the'hrtt.T  citizens 
have  found  ,t  so  difficult  and  troul.lesonu  to  reform  th.>  legi.sl 
latunvs  that  they  have  concluded  to  l,e  content  with  .'urinR  sucli 
and  so  many  symptoms  as  they  can  find  m.Hlicin.>s  for  and 
waiting  to  see  in  what  new  direction  the  virus  will  work  "  \ft(>r 
all  they  .say,  "the  cU.sea.se,  though  it  is  painful  and  vexing,  does 
not  endanger  the  life  of  the  pati(.nt,  does  not  even  diminish  his 
strength.  The  worst  that  the  l(>gi.slat ures  can  do  is  to  waste 
some  money,  and  try  some  fooli.sh  experiments  from  which  the 
good  .lense  of  the  people  will  presently  withdraw.  Evitv  one 
has  his  cros.ses  to  hear,  and  ours  are  comparatively  light  " 
AH  which  IS  true  enough,  hut  ignores  two  important  features 
m  the  situation,  one,  that  tiie  constituticmal  organs  of  govern- 
ment become  con.stantly  more  discredit(>d,  the  other  that 
the  tremendous  influence  exerted  l.y  wealtli  and  the  misu.se  of 
public  rights  permitted  to  capitalists,  and  .>spe,-iallv  to  incor- 
porated compames,  have  creat(>d  among  the  masis.-s  of  the 
people  ideas  which  may  break  out  in  demands  for  legislation 
of  a  new  and  dangerous  kind. 

The  survey  of  the  State  governments  which  we  have  now 
completed  suggests  .several  reflections. 

One  of  these  is  that  the  political  importance  of  the  States 

Ai.r  uK  '''^''*  '^  '''•'•'  '"  *'"'  '^'■^'■'y  '^''y"  "f  ^»'<'  He,)ul.li.-. 
Although  the  States  liave  grown  enormously  in  wealth  and 
population,  they  have  declined  relatively  to  the  central  gov- 
ernment. The  excellence  of  State  laws"  and  th(>  merits  of  a 
Mate  administration  still  make  a  great  difference  to  the  inlial.it- 
ant^^  but  the  more  thorough  consolid.ation  of  the  country  and 
the  fact  that  .some  of  the  most  important  questions,  such  as'those 
relating  to  Trusts  and  to  railroads,  are  questions  in  which 
ttie  hand  of  tlie  National  government  is  felt,  dispo.se  people  to 
lo<)k  rather  to  the  latter.  The  matters  which  the  State  deals 
with,  largely  as  thoy  infiuence  th.-  welfare  of  the  citizen  do 
not  touch  his  imagination  like  those  wliich  (\)ngress  handles 
because  the  latter  determine  the  relations  of  the  Repuhli<-  t(i 
the  rest  of  the  world,  and  affect  all  the  area  that  lies  between 
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tho^-.)  "ooans.  Tbr  State  sot  out  as  an  isolated  and  sdf- 
sufficinK  commomvealth.  It  is  now  merely  a  part  of  a  far 
c rmder  whi.le,  which  seems  to  he  slowly  ahsorhmg  its  functions 
S  stun  iuK  is  growth,  ,is  the  great  tree  stunts  the  shrubs  over 
w  ch  i  s  sprracling  boughs  have  begun  to  cast  the.r  shade, 
^^tio  not'mean  t'  say  that  the  people  have  ceased  to  care  for 

their  States;  far  fronv  it      They   are   r^-f.-^^'^2 
1,0  there  much  or  be  there  little  to  be  proud  of.     That  pd.ssion 
!   c  Ive  of  c."np<«tition  which  possesses  Enghsh-speakmg  men, 
;  Ikis  them  eager  that  their  State  should  surpass  the  neigh- 
uring  States  in  the  number  of  the  clocks  it  makes,   he  hogs  . 
k  Us     ho  pun^pkins  it  rears,  that   their  particular  star  should 
siL  at  least  is  brightly  as  the  other  forty-seven  in  the  national 
flT  But  if  these  commonwealths  meant  to  their  citizens  what 
thev  <lid  in  the  days  of  the  Revolution   if  they  ^onmianded  a„ 
cnuLl  measure  of  their  loyalty,  and  influenced  as  largely  the 
n'ividual  welfare,   the  State  legishvtures  T"!^^^^^^^ 
to  professionals  or  third-rate  men.     The  truth  is  that  the  State 
has  shrivelled  up.     It  retains  its  old  legal  powers  over  the  citizens 
its  old  legal  rights  as  against  the  central  government      It  still 
isXv    S  peculiar   patriotism   at   every  public  celebration, 
nd  recalls  its  historic  heroes.     In  Virginia  and  Massachusetts, 
for  instance,  in  Vermont  and  Kentucky,  and  again  in  sucji  a 
creat  Western  State  as  C'alifornia,   there   is  plenty  of    State 
pride.     But  it   does  not  interest  its  citizens  ^s  it  once  dicl 
Men  do  not  now  say.  like  .Vines  in  1782,  that  their  State  ,s 
their  country.'     .\nd  as  the  central  government  overshadows 
H  in  one  direction,  so  the  great  cities  have  encroached  upon  it 
in  another.     The  population  <,f  a  single  city  is  sometimes  a 
fourth  or  ii  hfth  part  of  the  whole  population  of   the  State  , 
and  city  questions  interest   this  population  more  than  State 
.,u(>stions  do  :  city  officials  have  begun  to  rival  or  even  to  dwart 
State  officials.  ^  .       ,     , 

Observe,  however,  that  while  the  growth  of  the  I  nion  has 
relatively  dwarfed  the  State,  the  absolute  increase  of  the  State 
in  population  has  changed  the  character  of  the  State  'tself. 
In  1790  -even  of  the  thirteen  original  States  had  each  of  them 
less  than  300,000,   only  one  more  than  50(),IH)0  inhabitants. 

.  ^„  ,.v.-i  it.  ISll.  .losiah  (iuinry  h:M  in  Co..Br.>s«  :  ''Sir.  I  confos-s  it,  tlu- 
fir«t'pul.hr'  hZ  of  mv  h.-art  i.  th-  C-om,n..nw..alth  ..t  Mussuchuscata.  There 
is  my  fireside  ;   there  are  the  toml*  of  my  umestors. 
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Now  thirty-ono  liavc  more  than  1,000,0(X)  racd,  twenty  havo 
inoro  than  2,(KK),(XK),  and  Icn  of  tlicsc  have  more  than  2,r)()0,000. 
Ilonco,  in  spite  of  railroads  and  felegraijhs,  tlie  individual  citi- 
zens know  less  of  on(^  another,  have  less  personal  acquaintanct- 
with  their  Jeadinp;  men,  and  less  personal  interest  in  the  affairs 
of  the  eojaniunity  than  in  the  old  days  when  th(>  State  was  no 
more  populous  than  an  Knplish  county  like  Bedford  or  Somer- 
set. Thus  the  special  advantages  of  local  fiovernment  have  to 
a  large  extent  vanished  from  tlu^  American  States  of  to-day. 
They  are  local  bodies  in  the  sense  of  having  no  great  imperial 
interests  to  fire  men's  minds.  They  are  not  local  in  the  sense 
of  giving  their  members  a  familiar  knowledge  and  a  lively  in- 
terest in  the  management  of  their  affairs.  Hamilton  may  have 
been  right  in  thinking  that  the  L-irge  States  ought  to  be  sub- 
divided.' At  any  rate  it  is  to  this  .int  of  direct  local  interest 
on  the  part  of  the  people,  that  soia  f  the  faults  of  their  legis- 
latures may  be  ascribed. 

The  chief  lesson  which  a  study  of  the  more  vicious  among 
the  States  legislatures  teaches,  is  that  junver  does  not  necessa- 
rily bring  responsibility  in  its  train.  I  should  i)e  a.shamed  to 
write  down  so  bald  a  platitude,  were  it  not  one  of  those  plati- 
tudes which  are  constantly  forgotten  or  ignored.  People  who 
know  well  enough  that,  in  private  life,  wealth  or  rank  or  any 
other  kind  of  power  is  as  likely  to  mar  a  man  as  to  make  him, 
to  lower  as  to  raise  his  sense  of  duty,  have  nevertheless  con- 
tracted the  habit  of  talking  as  if  human  nature  changed  when 
it  entered  public  life,  as  if  the  niere  possession  of  public  func- 
tions, whether  of  voting  or  of  legislating,  tended  of  it.self  to 
secure  their  proper  exercise.  We  know  that  power  does  not 
purify  ni(>n  in  despotic  gov*  rnments,  but  we  talk  as  if  it  did 
so  in  fre(>  governments.  Every  one  would  of  course  admit,  if 
the  point  were  put  flatly  to  him,  that  power  alone  is  not  enough, 

'  It  is,  however,  ii\nt)  urKUod  that  tlnTc  are  some  larjjc  States  in  wliich  the 
misrhievcius  artion  of  the  niultitiule  of  a  urcat  eity  is  helfl  in  rhoek  l>y  the 
steadier  rural  voters.  If  such  .Staters  lia<l  been  sulxlivi(l<'(i,  the  sulxlivision 
wliieh  happened  to  contain  the  great  eity  would  lie  at  the  mercy  of  this  multi- 
tude. The  (juestion  has  not  taken  praetieal  shape,  for  no  State  has  asked  to  be 
divided,  thouKh  there  was  once  a  mov(  nifut  to  divide  Kansas  into  two  States 
l).v  a  X.  and  S.  line,  and  some  Southern  ("aliloruians  have  talked  of  Bece<ling. 

Texas  is  the  only  State  which  posscs.ses  (under  the  statute  udmittinK  her) 
a  riRht  to  divide  herself  itito  several  States  without  ohtaining  permission  from 
CoiiKress.     She  is  hin  ciioukIi  for  four  or  five. 

Hamilton's  reason  seems  to  have  lx;cn  a  fear  that  the  States  would  be  too 
strong  for  the  National  government. 
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but  that  there  must  be  added  to  power,  in  the  case  of  the  voter, 
a  direct  interest  in  the  choice  of  good  men ;  in  the  case  of  the 
legislator,  responsibility  to  the  voters ;  in  the  case  of  hoih,  a 
measure  of  enlightenment  and  honour.  What  the  legislatures  of 
the  worst  States  show  is  not  merely  the  need  for  the  existence  of 
a  sound  public  opinion,  for  such  a  public  opinion  exists,  but  the 
need  for  methods  by  which  it  can  be  brought  into  efficient  action 
upon  representatives,  who,  if  they  are  left  to  themselves,  and 
are  not  individually  persons  with  a  sense  of  honour  and  a  char- 
acter to  lose,  will  be  at  least  as  bad  in  public  life  as  they  could  be 
in  private.  The  greatness  of  the  scale  on  which  they  act,  and 
of  the  material  interests  they  control,  will  do  he  to  inspire 
them.  New  York  and  Pennsylvania  are  by  far  the  largest  and 
wealthiest  States  in  the  Union.  Their  legislatures  are  confessedly 
among  the  worst. 


CHAPTER  XLVI 

STATE   POLITICS 

In  the  last  preceding  chapters  I  have  attempted  to  describe 
first  the  structure  of  the  machinery  of  State  governments,  and 
then  this  machinery  in  motion  as  well  as  at  rest,  —  that  is  to 
say,  the  actual  working  of  the  various  departments  in  their 
relations  to  one  another.  We  may  now  ask.  What  is  the  mo- 
tive power  which  sets  and  keeps  these  wheels  and  pistons  going  ? 
Where  is  the  steam  that  drives  the  machine  ? 

The  steam  is  supplied  by  the  political  parties.  In  speaking 
of  the  parties  I  must,  to  some  slight  extent,  anticipate  what 
will  be  more  fully  explained  in  Part  III.  :  l)ut  it  seems  worth 
while  to  incur  this  inconvenience  for  the  sake  of  bringing  to- 
gether all  that  refers  specially  to  the  States,  and  of  completing 
the  picture  of  their  pohtical  life.» 

The  States  evidently  present  some  singular  conditions  for 
the  development  of  a  party  .system.  They  are  self-governing 
communities  with  large  legislative  and  admini.strative  powers, 
existing  inside  a  much  greater  community  of  which  they  are 
for  many  purposes  independent.  They  must  have  parties,  and 
this  community,  the  Federal  Union,  has  also  parties.  What  is 
the  relation  of  the  one  .set  of  parties  to  the  other  ? 

There  are  three  kinds  of  relations  possible,  viz.  :  — 

Each  State  might  have  a  party  of  its  owi,  entirely  uncon- 
nected \\'ith  the  national  parties,  but  created  by  State  issues — 
i.e.  advocating  or  opposing  measures  which  fall  ^\^thin  the  ex- 
clusive competence  of  the  State. 

Each  State  might  have  parties  which,  while  based  upon  State 
issues,  were  influenced  by  the  national  parties,  and  in  some  sort 
of  affiliation  ^^ith  the  lattir. 

The  parties  in  each  State  might  be  merely  local  subdivisions 

'  Many  readers  mav  find  it  better  to  skip  this  ^-hapter  until  they  iuive  read 
those  which  follow  (Chapters  LIII.-LVI.)  upon  the  history,  tenets,  "i.nd  pre3.>nt 
condition  of  the  great  national  parties. 
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of  the  national  parties,  the  national  issues  and  organizations 
swallowing  up,  or  rather  pushing  aside,  the  State  issues  and 
the  organizations  formed  to  deal  with  them. 

The  nature  of  the  Sta'e  governments  would  lead  us  to  expect 
to  find  the  first  of  these  relations  existing.     The  sphere  of  the 
State  is  different,  some  few  topics  of  concurrent  jurisdiction 
excepted,  from  that  of  the  National  government.     What  the 
State  can  deal  with,  the  National  goveriunent  caimot  touch. 
What  the  National  government  can  deal  with  lies  l)eyond  the 
province  of  the  State.'     The  State  governor  and  legislature  are 
elected  without  relation  to  the  President  and  Congress,  and 
when  elected  have  nothing  to  do  >vith  those  authorities.     Hence 
a  question  fit  to  be  debated  and  voted  upon  in  Congress  can 
seldom  be  a  question  fit  to  be  also  debated  and  voted  upon  in  a 
State  legislature,  and  the  party  formed  for  advocating  its  pas- 
sage through  Congress  v.ili  have  no  scope  for  similar  action  \vithin 
a  State,  while  on  the  other  hand  a  State  party,  ;?eeking  to  carry 
some  State  law,  will  have  no  motive  for  approe.ching  Congress, 
which  can  neither  help  it  nor  hurt  it.     The  great  questions 
which   have  divided  the  Union  since  its  foundation,  and  on 
which  national  parties  have  been  based,  have  been  questions 
of  foreign  poUcy,  of  the  creation  of  a  national  bank,  of  a  pro- 
tective tariff,  of  the  extension  of  slavery,  of  the  reconstruction 
of  the  South  after  the  war.     With  none  of  these  had  a  State 
legislature  any  title  to  deal  :  all  lay  within  the  Feileral  spliere. 
So  the  questions  of  curr(>ncy  and  tariff  reform,  which  towards  the 
close  of  the  nineteenth  century  came  to  be  among  the  most 
important  questions  before  the  country,  were  outside  the  province 
of   the   State  govennnents.     We  miglit   therefore  expect   that 
the  State  parties  would  be  as  distinct  from  the  national  parties 
as  are  the  State  governments  from  the  Federal. 

The  contrary  has  hajjpened.  Tlie  natioi\al  parties  have  en- 
gulfed the  State  parties.  The  latter  have  disappeared  abso- 
Futely  as  independent  bodit.,,  and  survive  merely  as  branches 
^.  the  national  parties,  working  each  in  its  own  State  for  the  tenets 
and  purposes  which  a  national  party  professes  and  seeks  to  at- 
tain. So  much  is  this  the  case  that  one  may  say  that  a  Stati- 
party  has  rarely  (save  to  some  extent  in  the  South)  any  marked 

•  Some  topics,  sufh  as  IpRi.slation  relating  to  niilwiiys  anil  to  corporations 
K.Mi.Tally,  lit'  partly  in  on."  sph.-r.',  partly  in  th.-  other,  and  much  mconvemeuca 
hu.s  theiicf  nsulttnl.     .See  ("hap.  XXI.\.  aiupra. 
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local  colour,  that  it  is  seldom,  aiul  then  hut  sliglitly,  the  result  of 
a  compromise  hetweon  State  issues  and  national  issues,  such  as 
I  have  indicated  in  suKK<'stinK  the  second  form  of  possible  rela- 
tioii.  The  national  issues  have  thrown  matters  of  State  com- 
petence entirely  into  the  shade,  and  have  done  so  almost  from 
the  foundation  of  the  Republic.  The  local  parties  which  existed 
in  1789  in  most  or  all  of  the  States  were  soon  absorbed  into  the 
Federalists  and  Democratic  Republicans  who  sprang  into  life 
after  the  adoption  of  the  Federal  Constitution. 

The  results  of  this  phenomenon  have  been  so  important  that 
we  may  stop  to  examine  its  causes. 

Within  four  years  from  their  origin,  the  strife  of  the  two  great 
national  parties  became  intense  over  the  whole  Union.  From 
1793  till  1815  grave  issues  of  foreign  policy,  complicated  with 
issues  of  dome.-tic  policy,  stirred  men  to  fiercer  pa.ssion  and 
strenuous  effort.  State  l)usiness,  being  more  commonplace,  ex- 
citing l(>ss  feeling,  awakening  no  int(>rest  outside  State  bounda- 
ries, f(>ll  into  the  background.  The  lea(l(>rs  who  won  fame  and 
followers  wer(>  national  leaders  ;  and  a  leader  came  to  care  for 
his  influence  within  his  State  chiefly  as  a  means  of  gaining 
strength  in  the  wder  luitional  field.  Even  so  restlessly  activf; 
and  versatile  a  people  as  the  Americatis  cannot  feel  warmly 
about  two  sets  of  diverse  interests  at  the  same  time,  cannot 
create  and  work  simultaneously  two  distinct  and  unconnected 
party  o/ganizations.  The  Slate,  therefore,  had,  to  use  the 
transatlantic  phrase,  "to  take  th(«  back  s(<at."  Before  ISlf) 
the  process  was  complete;  the  dividing  lines  b(>tween  parties 
in  every  Static  were  those  drawn  by  national  questions.  And 
from  1827  (hwn  to  the  end  of  the  century  the  renewed  keenness 
of  party  warfare  kept  thes(>  parties  constantly  on  the  stretch,  and 
forced  them  to  use  all  the  support  they  could  win  in  a  State  for 
the  purposes  of  the  national  struggle. 

There  was  one  way  in  which  predominance  in  a  State  could 
be  so  directly  used.  The  Federal  senat(»rs  an^  chosen  oy  tln^ 
State  legislatures.  The  party  therefore  which  gains  a  majority 
in  the  State  legislature  gains  two  seats  in  the  smaller  and  more 
powerful  branch  of  Congress.  As  parties!  in  ('ongre*-s  are  gen- 
erally pretty  equally  balanced,  this  advantage  is  well  worth 
fighting  for,  and  is  a  constant  spur  to  the  efforts  of  national 
politicians  to  carry  the  State  elections  in  a  particular  State. 
Besides,  in  America,  above  all  countries,  nothing  succeeds  like 


.1     i 


t , 


I    c 


J 

•til 


674 


THK  STATK  GOVERNMENTS 


PART   II 


^ 


success ;  and  in  each  State  the  party  whiclj  carries  the  State 
elections  is  held  likely  to  carry  the  elections  for  the  national 
House  of  Representatives,  and  for  the  President  also. 

Moreover,  there  are  the  offices.  Th(  Fetleral  offices  in  (>ach 
State  are  very  numerous.  They  are  in  the  gift  of  whichever 
national  party  happens  to  be  in  power,  i.e.  counts  aniong  its 
members  the  President  for  the  time  being.  He  Ix'stows  them 
upon  those  who  in  each  State  have  worked  hardest  for  the 
national  party  there.  Thus  the  influence  of  Washington  and 
its  presiding  deities  is  cveryAvhere  felt,  and  <'ven  the  party 
which  is  in  a  minority  in  a  particular  State,  and  therefore  loses 
its  share  of  the  State  offices,  may  be  cheered  and  fed  by  morsels  of 
patronage  from  the  national  table.  The  national  parties  are  in 
fact  all-pervasive,  and  leave  little  room  for  the  growth  of  any 
other  groupings  or  organization.-!.  A  purely  State  party,  indif- 
ferent to  national  issues,  would,  if  it  were  started  now,  have  no 
support  from  outside,  would  have  few  posts  to  bestow,  because 
the  State  offices  are  neither  numerous  nor  well  paid,  could  have 
no  pledge  of  permanence  such  as  the  vast  mechanism  of  the 
national  parties  provid(>s,  would  offer  little  prospect  of  aiding 
its  leaders  to  win  wealth  or  fame  in  the  wider  theatre  of 
Congress. 

Accordingly  the  national  parties  have  complete  possession 
of  the  field.  In  every  State  from  Maine  to  Texas  all  State 
elections  for  the  governorship  and  other  offices  are  fought  on 
their  lines ;  all  State  legislatures  are  divided  into  members 
belonging  to  one  or  other  of  them.  Every  trial  of  strength  in 
a  State  election  is  assumcnl  to  presage  a  similar  result  in  a 
national  election.  Every  State  office  is  deemed  as  fitting  a 
reward  for  services  to  the  national  party  as  for  services  in 
State  contests.  In  fact  the  whole  machinery  i.--  worked  exactly 
as  if  the  State  wer-  merely  a  subdivision  of  th  Union  for  elec- 
toral purpo.ses.  Yet  nearly  all  the  (juestions  which  come  before 
State  legislatures  have  nothing  whatever  to  do  with  the  tenets 
of  the  national  parties,  while  votes  of  State  legislatures,  except 
in  respect  of  the  choice  cf  senators,  can  neither  advance  nor 
retard  the  progress  of  any  cause  which  lies  within  the  competence 
of  Congress. 

How  has  this  system  affected  the  working  of  the  State  govern- 
ments, and  especially  of  their  legislatures  ? 

It  has  prevented  the  growth  within  a  State  of  State  parties 
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addros-sing  themselves  to  the  questions  which  belong  to  its  legis- 
lature, and  really  affect  its  welfare. 

The  natural  w)uree  of  a  party  is  a  common  belief,  a  common 
aim  and  purpose.  For  this  men  league  themselves  together 
and  agree  to  act  in  concert.  A  State  party  ought  therefore  to 
be  formed  out  of  p<Tsons  who  desire  the  State  to  do  something, 
or  not  to  do  it ;  to  pass  such  and  such  a  law,  to  grant  money  to 
such  and  such  an  object.  It  is,  liowever,  formed  with  reference 
to  no  such  aim  or  purpose,  but  to  matters  which  the  State  can- 
not influence.  Hence  a  singular  unreality  in  the  State  parties. 
In  most  of  the  legislatures  as  well  as  tlirough  the  electoral 
districts  they  cohere  very  closely.  Hut  this  coliesion  is  of  no 
s<'rvice  or  significance  for  nine-tenths  of  the  questions  that 
come  before  the  legislature  for  its  decision,  seeing  tJiat  such 
questions  are  not  touched  by  tlie  platform  of  either  jjarty. 
Party,  therefore,  does  not  fulfil  its  legitimate  ends.  It  does  not 
produce  the  co-operation  of  leaders  in  preparing,  of  followers  in 
supporting,  a  measure  or  line  of  pohcy.  It  does  not  secu.-e  the 
keen  criticism  by  either  side  of  the  measures  or  policy  advo- 
cated by  the  other.  It  is  an  artificial  aggregation  of  persons 
linked  together  for  purjioses  unconnected  with  the  work  they 
have  to  do. 

This  state  of  things  may  seem  to  possess  tlie  advantage  of 
permitting  questions  to  Ix?  considered  on  their  merits,  apart 
from  that  spirit  of  faction  which  in  England,  for  instance,  dis- 
poses the  men  on  one  side  to  reject  a  proposal  of  the  other  side 
on  the  score,  not  of  its  demerits,  but  of  the  (juarter  it  proceeds 
from.  Such  an  advantage  woukl  certainly  exist  if  members 
were  elected  to  the  Sta.  -  legislatures  irrespective  of  jiarty,  if 
the  practice  was  to  look  out  for  good  mm  who  would  manage 
State  business  prudently  and  pass  useful  laws.  This,  however, 
is  not  the  practice.  The  strength  of  the  national  parties  i)r.-vents 
it.  Every  member  is  elected  as  a  i)aity  man  ;  and  the  e.\i)eri- 
mentof  legislatures  working  without  parties  }ias  as  little  chance 
of  being  tried  in  the  several  States  as  in  ("ongress  its(>lf.  There 
is  yet  another  benefit  which  tlie  i)lan  seems  to  promise.  The 
State  legislatures  may  seem  a  narnw  spiiere  for  tin  t  nterprising 
genius,  and  their  work  uninteresting  to  a  superior  mind.  But 
if  they  lead  into  the  larger  field  of  national  politics,  if  distinction 
in  them  opens  the  door  to  a  fame  and  power  extending  over  the 
country,  able  men  will  seek  to  enter  and  to  shine  in  the  legis- 
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latures  of  the  States.  This  is  the  same  argument  as  is  used  by 
those  who  defen(i  the  practice,  now  general  in  Englaiid,  of  fight- 
ing municipal  and  other  local  elections  on  party  lines.  Better 
men,  it  is  said,  are  glad  to  enter  the  town  councils  than  could 
otherwise  be  induced  to  do  so,  because  in  doing  so  they  serve 
the  party,  and  establish  a  claim  on  it ;  they  conuuend  themselves 
to  their  fellow-citiz^ms  as  fit  candidates  for  Parliament.  The 
iMissible  loss  of  not  getting  a  good  set  of  town  councillors  irre- 
spective of  party  lines  is  thought  to  be  more  than  compensated 
by  the  certain  gain  of  men  whose  ambition  would  overlook  a  town 
council,  were  it  not  thus  made  a  stage  in  their  political  career. 
This  (;ase  is  the  more  like  that  of  America  because  th«'se  English 
municipal  botlies  have  rarely  anything  to  do  with  the  issues  which 
divide  the  two  great  English  partii'S.  Men  are  elected  to  them 
as  Tories  or  Lil)erals  whose  Toryism  or  Liberalism  is  utterly 
indifferent  so  far  as  the  business  of  the  council  goes. 

Whether  or  no  this  reasoning  be  sound  as  regards  England, 
I  doubt  if  the  American  legislatures  gain  in  efficiency  by  having 
only  party  men  in  them,  and  whether  the  elections  would  be  any 
worse  cared  for  if  party  was  a  st^condary  idea  in  the      )ters' 
minds.     Already  these  elections  are  entirely  in  the  hands  of 
party  managers,  to  whom  intellect  and  knowledge  do  not  com- 
mend an  aspirant,  any  more  than  does  character.     Experience 
in  a  State  legislature  certainly  gives  a  politician  good  chances  of 
seeing  behind  the  scenes,  and  makes  him  familiar  with  the  meth- 
ods employed  by  professionals.     But  it  affords  few  opportu- 
nities for  distinction  in  the  higher  walks  of  public  life,  and  it  is 
as  likely  to  lower  as  to  raise  his  aptitude  for  them.     However,  a 
good  many  men  find  their  way  into  Congress  through  the  State 
legislatures  — though  it  is  no  longer  the  rule  that  persons  chasen 
Federal  senators  by  those  bodies  must  have  served  in  them  — 
and  perhaps  the  average  capacity  of  members  is  kept  up  by  the 
presence  of  persons  who  seek  to  use  the  State  legislature  as  a 
stepping-stone  to  something  further.     Tlie  question  is  purely 
speculative.     Party  has  dominated  and  will  dominate  all  State 
elections.     Under  existing  conditions  the  thing  cannot  be  other- 
wise. 

It  is,  however,  obviously  impossible  to  treat  as  party  matters 
many  of  the  questions  that  come  before  the  legislatures.  Local 
and  personal  bills,  which,  it  will  be  rememb(>re(l.  occupy  by  far 
the  larger  part  of  the  time  and  labours  of  these  Ijodies,  do  not 
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fall  within  party  lines  at  all.    Tlic  only  diffcrencr  tin*  party 
system  makes  to  them  is  that  a  party  leader  who  takes  up  such 
abill  hasexcepxional  facilities  for  putting  it  through,  and  that  a 
district  which  returns  a  member  belonginK  to  the  majority  has 
sonu-  advantage  when  trying  to  secure  u  benefit  for  itself.     It 
is  the  same  with  appropriations  of  State  funds  to  any  local  pur- 
pose.    Members  use  their  party  influence  and  party  affiliation  ; 
but  the  advocacy  of  such  schemes  and  opposition  to  them  have 
comparatively  little  to  do  with  party  divisions,  and  it  constantly 
happens   that   men   of    both  parties  are  found  combining   to 
carry  some  projt-ct  by  which  they  or  their  constituents  will  gain. 
Of  course  the  less  reputable  a  member  is,  the  more  apt  will  he 
be  to  enter  into  "rings"  which  have  nothing  to  do  with  politics 
in  their  proper  sense,  the  more  ready  to  scheme  with  any  trick.ster, 
to  whichever  party  he  adheres.     Of  measun-s  belonging  to  what 
may  be  called  genuine  legislation,  i.e.  measures  for  improving  the 
general  law  and  administration  of  the  Stat«',  some  are  so  remote 
from  any  party  issue,  and  so  unlikely  to  enure  to  the  credit  of 
either  party,  that  they  are  con.sidered  on  their  merits.     A  bill, 
for  instance,  for  improving  the  State  lunatic  a.sylums,  or  forbid- 
ding  lotteries,   or   restricting   the   freedom   of  divorce,  would 
have  nothing  either  to  liope  or  to  fear  from  party  action.     It 
would  be  introtlaced  by  some  njember  who  desireil  reform  for 
its  own  sake,  and  would  be  pa.ssed  if  this  member,  Jiaving  con- 
vinced the  more  enlightened  among  his  colleagues  that  it  would 
do  good,  or  his  colleagues  g(>nerally  that  the  people  wished  it, 
(;ould  overcome  the  difficulties  which  the  pressure  of  a  crowd  of 
competing  bills  is  sure  to  place  in  its  way.     Other  public  meas- 
ures, however,  may  excite  poi)ular  feeling,  may  be  demanded  by 
one  class  or  section  of  opinion  and  resistetl  by  another.     Bills 
dealing  with  the  sale  of  intoxicants,  or  regulating  the  hours  of 
labour,  or  attacking  railway  companies,  or  prohibiting  the  .sale 
of  oleomargarine  as  butter,  are  matters  of  such  keen  interest 
to  some  one  section  of  the  population,  that  a  party  will    gain 
support  from  many  citizens  by  espousing  them,  and  may  po.s- 
sibly  estrange  others.     Hence,  though  such   bills  have  rarely 
uuy  connection  with  the  tenets  of  either  party,  it  is  worth  the 
while  of  a  party  to  win  votes  by  throwing  its  weight  for  or  against 
them,  according  as  it  judges  that  there  is  more  to  gain  by  taking 
the  one  course  or  the  other.     In  the  case  of  oleomargarine,  for 
instance,  there  was  clearly  more  to  be  gained  by  supporting  than 
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by  opposing,  because  the  farmers,  esperially  in  the  agricultural 
North-West,  constitute  a  much  stronger  vote  than  any  persons 
who  could  suffer  by  restricting  the  sal«'  of  the  substance.  We 
should  accordingly  expect  to  find,  and  observers  did  in  fact 
find,  l)oth  parties  competing  for  lh<  nour  of  passing  such  a  bill. 
There  was  a  race  between  a  nuni<„'r  of  memlx-rs,  anxious  to 
gain  crtnlit  for  themselves  and  their  friends.  Intoxicants  open 
up  a  more  difficult  problem.  Strong  as  the  Prohil)itionist8  and 
local  option  men  are  in  all  the  northern  and  western,  and, 
recently,  in  the  southern  States  also,  the  Cermans,  not  to  spj-ak 
of  the  Irish  and  the  liquor  dealers,  are  in  some  States  also  so 
strong,  and  so  fond  of  their  btn-r,  that  it  is  a  hazardous  thing  for 
a  party  to  hoist  the  anti-Hquor  flag.  Accordingly  lH>th  parties 
have  been  apt  to  fence  with  this  question.  Speaking  broadly, 
therefore,  thes(>  questions  of  general  State  legislation  are  not 
party  questii  .,  though  liable  at  any  moment  to  Wcome  so, 
if  one  or  other  party  takes  them  up. 

Is  there  then  no  such  thing  as  a  real  State  party,  agitating 
or  working  solely  within  St.;tp  1  niits,  and  in.scribing  on  its 
banner  a  principle  or  project  which  State  legislation  can 
advance  ? 

Such  a  party  does  .sometimes  arise.     In  California,  for  in- 
stance, there  grew  up  in  the  seventies  a  strong  feeling  against 
the  Chinese,  and  a  desire  to  exclude  them.     Both  Republicans 
and  Democrats  were  affected  by  the  feeling,  and  fell  in  with  it. 
But  out   of   this  there  sprang   up  a   little  later  a  third  party, 
which  claimed  to  l)e  specially  "anti  Mongolian,"  while  also 
attacking  capitalists  and  railways  ;  and  it  lasted  for  some  time, 
confu.sing  the  politics  of  the  State.     Questions  affecting  the  canals 
of  the  State  became  at  one  time  a  powerful  factor  in  the  parties 
of  New  York.     In  Virginia  the  question  of  repudiating  the  State 
debt  gave  birth  some  time  after  the  Civil  War  to  a  party  which 
called  itself  the  "Readjusters,"  and  by  the  help  of  negro  votes 
carried  the  State  at  several  elections.     In  some  of  the  North- 
western States  the  farmers  associated  themselves  in  societies 
called  "Granges,"  purporting  to  be  formed  for  the  promotion  of 
agriculture,  and  created  a  Cirangcr  party,  which  .secured  drastic 
legislation  against  the  railroad  companies  and  other  so-called 
monopolists.     The  same  forces  acting  over  a  still  wider   area 
produced  more  recently  the  so-called  Farmers'  Alliance,  which 
figured  so  prominently  in  the  congressional  elections  of  1890, 
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unci  under  the  name  of  the  People's  Party,  in  thow  of  \m2. 
And  in  most  States  there  now  exists  an  active  Prohihitioiijst 
party,  whieh  iiKitates  for  the  slrenKtliening  and  better  enforce- 
n«ent  of  laws  restricting  or  forluddiiiK  the  sale  of  intoxi<ai.ts 
It  dei'ins  its«'lf  also  a  national  party,  since  it  has  an  organization 
which  covers  a  great  part  of  the  I'nion.  Hut  its  ojM'rations  are 
far  more  active  in  the  States,  Incause  the  liciuor  trafhc  Ih-Iours  to 
St  at  «•  legislation,  although  the  victories  recently  won  for  the 
anti-li(juor  cause  have  not  usually  U'cn  won  by  its  own  dired 
party  action,  hut  by  the  accejjtance  of  the  doctrine  by  one  other 
of  the  regular  parties.'  Since,  however,  it  can  rarely  secure 
many  members  in  a  State  legislature,  it  acts  chiefly  by 
influencing  the  existing  {)arties,  and  frightening  them  into 
pretending  to  meet  its  wishes. 

AH  the.se  groups  or  factions  were  or  are  associated  on  the 
basis  of  .some  doctrine  or  practical  proposal  which  they  put 
forward.  But  it  .sometimes  also  happens  that,  without  anv 
such  basis,  a  party  is  formed  in  a  State  in.side  one  of  the  regular 
national  parties;  or,  in  other  words,  that  the  national  i)arty  in 
the  State  splits  uj)  into  two  factions,  probably  more  embittered 
against  each  other  t»ian  against  the  other  regular  party.  Such 
State  factions,  for  they  hardlj  deserve  to  be  called  parties, 
generally  arise  from,  or.smm  l)eeome  coloured  by,  the  rivalries  of 
leaders,  each  of  whom  draws  a  certain  numbi'r  of  politicians 
with  him.  New  York  is  the  State  that  has  .seen  most  of  them  ; 
and  in  it  they  often  tended  to  grow  distinctly  personal.  The 
Hunkers  and  Barnburners  who  divided  the  Democratic  party 
many  years  ago,  and  .subsequently  pa.s.sed  into  the  "Hards" 
and  the  "Softs,"  began  in  genuine  fiifTerences  of  opinion 
aJH)ut  canal  management  and  other  State  questions.^  The 
"Stalwart  "  and  "Half-breed"  sections  of  the  Republican  party 
in  the  same  State,  who.se  bitter  feuds  amu.sed  the  country 
alwut  188(),  were  mere  factions,  each  attached  to  a  leader,  oV 
group  of  leaders,  but  without  disti;:.tive  p",,  -jpipH.  still  more 
purely  personal  were  the  factions  of  "Re,    ] xr"  and  "Union" 

'  Canzrees  has  nf  rmir^  pow^r  to  imp,-,gp.  and  has  Imposed,  an  cxrisr  up„i. 
liquor   but  this  is  far  from  meotinc  the  demands  of  the  temperance  part  v. 

The  names  of  these  factions,  the  changes  they  pass  through,  and  the  way 
m  which  they  immediately  get  involved  with  the  ambitions  and  antipathies  of 
particular  leaders,  recall  the  factions  in  the  Italian  cities  of  the  thirteenth  and 
fourteenth  centuries,  such  as  the  White  and  Bla  k  Guelf  of  Florence  in  the 
time  of  Dante. 
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Republicans  in  Delaware,  due  to  the  offoils  of  a  single  poll- 
tician  to  secure  a  seat  in  the  United  States  henate. 

fwUl  iH.  seen  from  this  fact,  as  well  as  from  .thers  given 
in  the  preceding  chapter,  that  the  dignity  and  magnitude  of 
State  politics  have  declined.     They  have  become  more  pacific 
Tn  methods,  but  less  serious  and  more  personal  m  their  aims. 
In  old  days  the  State  had  real  poUtical  strugg h-s,  m  which  inen 
ometimes  took  up  arms.     There  was  a  rebel  ion  in  Massachu- 
setts n  1786-87,  which  it  needed  some  smart  fightmg  to  puL  do^vn 
and  Another  inRhocle  Island  in  1^2.  due  to  t- «^-ontent  o 
?he  masses  with  the  then  existing  Constitution.^   7*^?J'^\*^''  f 
Iter  generations  have  been  fought  at  the  polling-booths,  though 
lomefimes  won  in  the  rooms  where  the  votes  were  counted  by 
parti  Ln  officials.     That  heads  are  counted    nstead  of  being 
broken  is  no  doubt  an  improvement.    But   M.ese  s  ruggles  do 
not  always  stir  the  blood  of  the  pooplo  as  tlK>se  of  the  old    ime 
did  •  they  seem  to  evoke  less  patriotic  interest  m  the  State, 
loss  public  spirit  for  securing  her  good  government. 

This  change  does  not  necessarily  indi.^ate  a  feebler  sense  of 

poHtical  duty.     It  is  due  to  that  shrivelling  up  «>      >;^^  ;  ;' 

which  I  referred  in  last  chapter.     A  century  ago  th    State  ^va^ 

a  commonwealth  comparable  to  an  Italian  republic  ^f-^^^ 

or  Siena,  or  one  of  the  German  free  imperia  cities  ';f  the  m.d.Ue 

ages   to  Lubeck,  for  instance,  or  to  Nurnberg   which,  though 

it  fo  med  part  of  the  Empire,  had  a  genuine  and  vigorous  poll  i- 

ca    1  f^of  its  own,  in  which  the  faiths,  hopes,  passions  of   the 

cozens  were  involved.     Nowadays    the  fa.-ilit.es  of  communi- 

ca  fon,  the  movements  of  trade,  the  unprecedente,    diffusion 

o?  me  ature,  an.l,  perhaps  not  least,  the  .lom.nance  of  the  great 

na   onal  parties,  Aose  full  tide  swells  all  the  creeks  and  mlet 

ofaTate  no  less  than  the  mid  channel  of  national  poll  ics  a 

Washington,  have  drau.i  the  minds  of  tho  "--s  as  wel   as 

the   more  enlightened   citizer      away  from  the  State  kgisla 

recurs  in   Switzerland.      1  ne  '^"'1"    ,u,.      '  .-In  nf  the  oitv    and  the  little  com- 


m 


ca 


tiirc 


XLVI 


STATK   POLITK'S 


'M 


ifC' 


nlio^e  functions  have  come  to  seem  trivial  and  their 
petty. 


i  li  sayinji  this  i  do  not  mean  to  withdraw  or  modify  what 
was  said,  in  an  earlier  chapter,  of  the  greatness  of  an  American 
State,  and  the  attachment  of  its  inhabitants  to  it.  Those  propo- 
sitions are,  I  believe,  true  of  a  State  as  compared  to  any  local 
division  of  any  European  country,  the  cantons  of  Switzerland 
excepted.  I  am  here  speaking  of  a  State  as  compared  witli  tlie 
nation,  and  of  men's  feelings  towards  their  State  to-day  as  com- 
pared with  the  feelings  of  a  century  ago.  I  am,  moreover, 
speaking  not  so  much  of  sentimental  loyalty  to  the  State,  con- 
sidered as  a  whole,  for  this  is  still  strong,  but  of  the  practical 
iiterest  takei-  in  its  government.  Even  in  Cireat  Britain  many 
a  man  is  proud  of  his  city,  of  Edinburgh  say,  or  of  Manchester, 
who  takes  only  the  slenderest  interest  in  the  management  of  its 
current  Imsiness. 

There  is  indeed  some  resemblance  between  the  attitude  of 
the  inhabitants  of  a  great  English  town  towarils  their  municipal 
government  and  that  of  the  people  of  a  State  to  their  State 
government.  The  proceedings  of  English  town  councils  are 
little  followed  or  regardetl  either  by  the  wealthier  or  the  poorer 
residents.  The  humble  voter  does  not  know  or  care  who  is 
mayor.  The  head  of  a  great  mercantile  house  never  thinks  of 
olTering  himself  for  such  a  post.  In  London  the  Metropolitan 
Board  of  Works  raised  and  spent  a  vast  revenue  :  but  its  dis- 
cussions were  seldom  commented  on  in  the  newspapers  and  very 
few  persons  of  good  social  standing  w<'re  to  be  found  among  its 
!nembers.  Even  the  London  County  Council  attracts  less  at- 
tention than  the  magnitude  of  its  operations  deserves.  Allowing 
for  the  contrast  between  the  English  bodies,  with  their  strictly 
limited  powers,  and  the  immens(>  comi)etence  of  an  American 
State  legislature,  this  English  i)henomenon  is  sufhciently  Uke 
those  of  America  to  be  worth  taking  as  an  illustration. 

We  may  accordingly  say  that  the  average  American  voter, 
belonging  to  the  labouring  or  farming  or  shojikeeping  (jlass, 
troubles   himself   little  about   the  conduct  of   State  business. 

1  Simibir  fccliuKS  inudc  the  thrco  last  surviviiiK  Hiinsoatic  free  citii'S  wilU 
iimly  rfsigii  their  indt'pcuiiiiicc  lo  incoiiif  iiniiiln  r.s  of  tho  iirw  CiL-nnitii  Ltii- 
piro,  hfciiusp  the  sontiniciit  of  pan-dcTtiianic  patrioti.siii  had  so  oviThornc  the 
old  fondness  for  local  iiidependeiice,  that  no  rctfret  was  felt  in  resieninK  part  of 
the  latter  in  order  to  secure  a  share  in  the  fuller  national  life  of  the  great  Ger- 
man State. 
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He  votes  the  party  ticket  at  elections  as  a  good  party  man,  and 
is  pleased  when  hie  party  wins.  When  a  question  comes  up 
which  interests  him,  like  that  of  canal  management,  or  the 
regulation  of  railway  rates,  or  a  limitation  of  the  hours  of  labour, 
he  is  eager  to  use  his  vote,  and  watches  what  passes  in  the 
legislature.  He  is  sometimes  excited  over  a  contest  for  the 
governorship,  and  if  the  candidate  of  the  other  party  is  a  stronger 
and  more  honest  man,  may  possibly  desert  his  party  on  that  one 
issue.  But  in  ordinary  times  he  follows  the  proceedings  of  the 
legislature  so  little  that  an  American  humourist,  describing 
the  initial  stages  of  dotage,  observes  that  the  poor  old  man 
took  to  filing  the  reports  of  the  debates  in  his  State  legislature. 
The  politics  which  the  voter  reads  by  preference  are  national 
politics  ;  and  especially  whatever  touches  the  next  presidential 
election.  In  State  contests  that  which  chiefly  fixes  his  attention 
is  the  influence  of  a  State  victory  on  an  approaching  national 

contest. 

The  more  educated  and  thoughtful  citizen,  especially  m  great 
States,  Uke  New  York  and  Pennsylvania,  is  apt  to  be  disgusted 
by  the  sordidness  of  many  State  politicians  and  the  pettiness 
of  most.     He  regards  Albany  and  Harrisburg  much  as  he  re- 
gards a  wasps'  nest  in  one  of  the  trees  of  his  suburban  garden. 
The  insects  eat  his  fruit,  and  may  sting  his  children ;  but  it  is 
too  much  trouble  to  set  up  a  ladder  and  try  to  reach  them. 
Some  public-spirited  young  men  have,  however,  occasionally 
thrown  themselves  into  the  muddy  whirlpool  of  the  New  York 
legislature,  chiefly  for  the  sake  of  carrying  Acts  for  the  better 
government  of  cities.     When  the  tenacity  of  such  men  proves 
equal  to  their  courage,  they  gain  in  time  the  active  support  of 
those  who  have  hitherto  stood  aloof,  reganling  State  politics 
as  a  squabble  over  offices  and  jobs.     With  the  help  of  the  press 
they  were  able  to  carry  measures  such  as  an  improved  Ballot 
Act,  or  Civil  Service  Act,  or  an  Act  for  checking  expenditure 
at  elections,  reforms  not  only  valuable  in  their  own  State  but 
setting  an  example  which  other  States  are  apt  to  follow.     But 
the  prevalence  of  the  rule  that  a  man  can  be  elected  only  in  the 
district  where  he  lives,  renders  it  difficult  permanently  to  main- 
tain a  reforming  party  in  a  legislature,  so  those  who,  instead 
of  shrugging  their  shoulders,  put  them  to  the  wheel,  generally 
prefer  to  carry  their  energies  into  the  field  of  national  polities, 
thinking  that  larger  and  swifter  results   are  to  be  obtained 
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thore,  because  victories  achieved  in  and  through  the  National 
government  have  an  immediate  moral  influence  upon  the  coun- 
try at  large. 

A  European  observer,  sjmpathetic  uith  the  aims  of  thi; 
reformers,  is  inclined  to  think  that  the  battle  for  honest  gov- 
ernment ought  to  be  fought  everj-Avhere,  in  State  legislatures 
and  city  councils  as  well  as  in  the  national  elections  and  in  thi; 
press,  and  is  at  first  surprise^  that  so  much  effort  should  be 
needed  to  secure  what  uU  good  citizens,  to  whichever  party 
they  belong,  might  be  expected  to  work  for.  But  he  would  be 
indeed  a  self-confident  European  who  should  fancy  he  had  dis- 
covered anything  which  had  not  alr(>ady  occurred  to  his  shrewd 
American  friends ;  and  the  longer  such  an  ol)server  studies  the 
problem,  the  better  does  he  learn  to  appreciate  the  difficulties 
which  the  system  of  party  organization,  to  be  hereafter  described, 
throws  in  the  way  of  all  reforming  efforts. 
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NOTE  TO  THE  EDITION   OF   1910 
Recent  Tendenties  in  State  Politics 

Upon  a  review  of  tho  last  twenty  yc?.rs,  I  am  led  to  believe  that  State 
leeislatures.  which  had  in  most  parts  of  the  country  lost  some  of  the 
respect  formerly  entertained  for  them,  have  not  declined  any  further 
in  intellectual  quality,  and  are  on  the  whole  less  open  to  moral  cen- 
sure than  thev  were  in  ISHS.     In  some  States,  especially  in  the  West 
thev  are  believed  to  have  improved.    Nevertheless  the  <lisposition  of 
the" people  to  distrust  them  continues.    This  appears  not  only  in  the 
restriction  of  their  powers  and  the  shortening  of  their  sessions  but  also 
in  two  other  noteworthy  forms.  ....  .     .,     ^ 

One  is  the  tendency  to  turn  from  the  legislature  to  the  Governor 
and  encourage  him  to"take  the  initiative  and  assert  himself  as  a  motive 
power  leading  the  legislature  and  appealing  directly  to  the  people  for 
their  support.  The  difficulty  of  li.xing  responsibility  upon  large  repre- 
sentative bodies  seems  both  in  States  and  in  Cities  to  he  inducing  the 
people  to  invest  the  executive  head  of  the  State  or  City  with  a  discre- 
tion wider  than  would  have  formerly  been  allowed  to  him  or  than  is 
allowed  to  executive  officials  in  Great  Britain.  This  is  now  visible  not 
so  much  in  the  widening  of  his  legal  functions  (although  his  power 
of  appointing  to  posts  has  been  in  some  States  extended),  as  m  the 
kind  of  authority  which  the  Governor  is  able,  when  personally  capable, 
firm  and  upright,  to  exert.  ..  ,,     ,  .•    •     ♦• 

The  other  form  is  the  introduction  of  those  highly  democratic  insti- 
tutions, the  Referendum  and  the  Initiative.  The.se,  though  as  yet 
established  in  onlv  a  few  of  the  Western  States,  give  evidence  of  the 
desire  which  is  spreading  in  the  West  for  the  people  to  take  power  out 
of  the  hands  of  the  legislature  and  wield  it  themselves.  The  source  of 
this  desire  probably  lies  not  so  much  in  the  eagerness  of  the  masses  to 
carry  further  the  principle  of  popular  sovereignty,  as  in  a  certain  im- 
patience with  the  representative  assemblies,  which  are  suppo.-;ed  to  he 
too  largely  the  creatures  of  the  party  organizations  and  to  be  liM>le  to 
yield  to  the  influences  which  powerful  financial  interests  can  bring  to 
bear.  Such  impatience  is  not  always  justified,  for  the  masses  some- 
times expect  from  legislation  benefits  which  no  legislation  can  give  ami 
blame  their  representatives  when  the  fault  lies  not  in  the  latter  but  in 
the  nature  of  things.  But  the  people  will  in  trying  to  do  themselves 
the  work  thev  desire  to  have  done  doubtless  come  to  learn  in  ne  how 
much  harder'that  work  is  than  they  had  believed,  and  how  much  more 
skill  it  needs  than  either  they  or  their  legislators  have  yet  acquired. 
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The  National  govominont  has  over  siiico  its  ostahlishmoiit 
possessed  a  vjist  area  of  land  outside  the  limits  of  the  several 
States,  the  larger  part  of  which  long  remained  wild,  inhahitcd 
only  l)y  Indian  Iribes.  When,  with  the  w(>stward  advance  (»f  tlie 
whites,  any  particular  region  became  sufficiently  settled  to  re- 
quire a  regular  government  and  be  capable  of  sijiiie  form  (jf 
self-government,  its  boundaries  were  set,  and  it  was  erected 
into  what  is  called  a  Territory.  Most  of  the  States  admitted 
subsequently  to  the  original  thirteen  wer;'  for  a  time  Territories, 
and  became  States  when  they  reached  a  certain  pojiulation. 
The  process  went  on  till  all  the  (Continental  area  of  tlie  Fnited 
States  was  thus,  after  pas.sing  through  the  Territorial  stage,  dis- 
tributed into  States,  and  there  now  remains  in  that  area  only 
one  region  still  called  a  Territory.  This  is  Alaska.  Outside 
the  Continent  there  is  anotb'^r  Teri'itory,  viz.  :  the  Hawaiian 
Islands,  of  which  I  shall  speak  in  a  later  chapter.  Boides  these 
two  regions  there  is  ojie  part  of  tlu^  country  which  is  not  a  State 
and  has  no  self-governing  institutions.  The  District  of  Coliini- 
bia  is  a  piece  of  land  set  apart  to  contain  the  city  of  Washington, 
which  is  the  seat  of  the  Federal  govenmient.  It  is  governed  l»v 
three  commis-sioners  appointed  by  the  President,  and  lias  no 
local  legislature  nor  municipal  government,  the  only  legislative 
authority  being  Congress,  in  which  it  is  net  repres<'nted.  Being 
well  administered,  it  is  held  up  by  unfriendly  critics  of  democracy 
as  a  model  of  the  happy  results  of  an  enlightened  despotism. 

Alaska  (area  590,884  square  miles,  population  in  1010,  64..'5.')0, 
of  whom  half  were  Indians  ')  was  under  the  direct  authority  of 
officers  appointe<l  by  the  President  and  of  laws  passed  by  Con- 
gress, until  1912,  when  Congress  provided  for  a  local  legislature. 
Its  population  has  grown  with  the  discovery  of  valuable  minerals, 

'  Tho  total  imnil)or  of  Iii(li:iiis  in  tlic  riiit<'(l  .Stato^  (rxcliKiiiii:  Al^.-ka)  wat^ 
rpturned  in  1890  at  24K,L'.'(,J,  ami  in  lltlL'  at  :{:;7,:{»S. 
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hut  it  is  hardly  Hkcly  for  a  U)iig  time  to  coinr  to  n-ccive  c-oinph^t*' 
self-governing  institutions. 

Although  the  Territ(»rial  form  of  governnieiit  has  now  ceased 
on  the  North  Ameriean  Continent  it  seems  to  (les«'rve  some 
description,  not  only  lH>caus(>  it  still  exists  in  Hawaii,  and  may 
I^ossibly  he  applied  els<'\vhere  in  the  dominions  of  the  Unit(>d 
States."  but  also  because  it  was  so  long  in  force  over  a  vast 
area  that  some  knowledge  of  it  is  needed  to  understand  the 
phases  through  which  the  covmtry  passed. 

Until  1880.  the  Organizetl  Territories,  eight  in  number,  formed 
a  broad  belt  extending  from  Canada  on  the  north  to  Mexico 
on  the  south,  and  sejiarating   the  States  of   the  Mississippi 
\'alley  from  those  of  the  Pacific  slope.     In  that  year  Con- 
gress pas.sed  Acts  under  which  thr(H'  of  them,  Dakota  (which 
divided  itself  into  North  Dakota  and  South  Dakota),  Montana, 
and  Washington  lK>came  entitled  to  be  admitted  as  States; 
while  in  1890  two  others  (Idaho  and  Wyoming)  were  similarly 
permitted  to  become  States.     Then  the  Territory  of  Utah  was 
admitted  and  became  a  State  (1894).    Finally  in  1910  an  Act 
was  passed  providing  for  the  admission  of  Arizona  and  New 
Mexico  so  soon  as  they  should  give  themselves  i)roper  con- 
stitutions.    The  Territory  of  Oklalioma  and  the  region  called 
Indian  Territory,  united  to  form  the  State  of  Oklahoma,  were 
admitted  in  1907.     The  Territorial  fonn  of  government  had 
some  interesting  features,  for  it  differed  from  that  which  exists 
in  the  several  States,  and  was  in  some  points  more  akin  to  that 
of  the  self-governing  colonies  of  (Jreat  Britain.      This  form 
was  in  each  Territory  created  by  Federal  statutes,  beginning 
with  the  great  Ordinance  for  the  Covernment  of  the  Territory 
of  the  United  States  north-w  >st  of  the  River  Ohio,  passed  by 
the  Congress  of  the  Confederation  in  1787.     Since  that  year 
different  statutes,  not  always  similar  in  their  provisions,  were 
enacted  for  creating  particular  Territories,  under  the  genc'ral 
power  conferred  upon  Congress  by  the  Federal  Constitution 

(Art.  iv.  §  3). 

The  fundamental  law  of  every  Territory,  as  of  every  btate, 
is  the  Federal  Constitution  ;  but  whereas  every  State  has  also 
its  own  popularly  enacted  State  Constitution,  the  Territories 
are  not  regulated  by  any  similar  instruments,  which  for  them 
are  replaced  by  the  Federal  statutes  establishing  their  govern- 
ment and  prescribing  its  form. 
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In  a  Territory,  as  m  every  State,  the  executive,  legislative, 
and  judicial  departments  were  kfpt  distinct.  At  first  local 
legislative  power  was  vestetl  in  the  Governor  and  the  judges; 
it  was  afterward  conferred  on  an  elective  legislature.  In  the 
later  form,  tlie  E.xecutive  consisted  of  a  governor  appointed 
for  four  years  by  the  President  of  the  United  States,  with  the 
consent  of  the  Senate,  and  removable  Ijy  the  President,  to- 
gether with  a  secretary,  treasurer,  auditor,  and  usually  also  a 
superintendent  of  jnihlic  instruction  and  a  librarian.  The  gov- 
ernor conmianded  the  militia,  and  had  a  veto  upon  the  acts  of 
the  legislatur;',  which,  however,  was  (in  most  Territories)  call- 
able of  being  overridden  by  a  two-thirds  majority  in  each 
house.  He  wa.s  responsible  t(j  the  Federal  government,  and  re 
ported  yearly  to  the  President  on  the  conditicjii  of  the  Territory, 
often  making  his  report  a  sort  of  jjrospcctus  in  which  the  advan- 
tages which  his  dominions  offered  to  intending  immigrants  were 
fondly  set  forth.  He  also  sent  a  message  to  tlie  legislature 
at  the  beginning  of  each  .session.  Important  as  was  the  post  of 
Governor,  it  wa.s  often  bestowed  as  a  mere  piece  of  party  pat- 
ronage, with  no  great  regard  to  the  fitness  of  the  ajipointee. 

A  Territorial  legislature  was  composed  of  two  Hou.ses.  a 
Council  of  twelve  persons,  and  a  House  of  Kepn  sentatives  of 
twenty-four  pc!.-^.  is,  elected  by  districts.  Tlie  session  was 
limited  (by  Federal  statutes)  to  sixty  days,  and  the  salary  of 
a  member  fixed  at  M  per  day.  The  Houses  workefl  niuch 
like  tlio.se  in  the  States,  doing  the  bulk  of  their  bu>iness  by 
standing  committees,  and  freciuently  susjiending  tlieir  rules  to 
run  mea.sures  through  with  little  or  no  debute  The  electoral 
franchise  was  h-ft  to  be  fixed  by  Territorial  statute,  but  Federal 
statutes  prescribed  that  every  meinlx'r  should  be  n-ichiit  in  the 
district  he  represented.  The  sphere  of  legislati.in  allowed  to  the 
legislature  w:is  wide,  indeed  j)ractically  as  wide  as  that  enjoyed 
by  the  legislature  of  a  State,  but  subject  to  certain  Federal 
restrictions.'    It  was  subject  also  to  the  still  more  important  right 

'RovL-M-d  Statutes  .,f  r.  S.  .if  ]s7s,  §  Is,",].  --Tli.'  IcL'i-lLitiv.-  pownr  of 
•■very  Territory  sh.tll  ixtitnl  to  :ill  ritjhtful  buI.jc.Is  of  Icci-lutiou  not  in.oii- 
Bistont  with  the  ronstitutioii  ami  l.iws  of  llie  I'liitcd  Stati-.  lint  no  law  .-liall 
be  pa.ssij  iiil,-ili-nn«  wi(li  tin-  primary  iii<|)o^ai  of  til''  -soil:  no  tax  shaii  tx? 
iinposfd  on  the  property  of  the  liiite.i  States,  nor  shall  th<'  lands  or  other 
property  of  nou-residents  Ix;  taxei]  hinlier  tlian  the  lands  or  other  property  of 
residents." 

§  1S)*9.  —  •'The  legislative  assernl.lies  of  the  several  Territ'jries  sliall  not 
graut  private  charters  or  especial  privileges,  but  ihe-y  inaj-,  \>y  general  incor- 
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of  r.,nKn>ss  t.,  muu.l  or  .noclify  by  its  ..mi  statutes  any  T.jr- 
rtor  •     act.     In  souh-  T<'rrit..ri..s  evory  m-t  was  cl.n-ctcHl  to  Ik. 
nu  t    I  to  Con.n-s.s  for  its  approval,  ami   .f  ^»'«?^l>i;^"-;^;  « 
\TTL  rtT(Tt  •    iu  others  sul>nussion  was  not  required.    Hut  in 
(I  ;^  c.      ouU  exeroise  without  stint  its  power  to  ovc^ndo 
t  u.  .t  nites  piussecl  l>y  a  Territorial  legislature,  a.s  the  Br^   h 
P  rui;n:nt  may  overrule  those  of  a  self..overn.n«  ^^^^^ 
tvuver  WIS  not   larselv  or  often  exercised.      The  most  n  mark 
d      in    -uur  was  furnished  l.y  Utah,  where  eouRressional  leps- 
ht^h!:"  had  a  hard  tight  in  breaking  d.>wn  polygamy,  hnd.ng 
i",  n..eessary  evc.i  to  im,M.se  a  test  oath  u,K,n  voters 

Thv  hid  eiarv  eonsisted  of  thn-eor  more  judges  of  a  S  iprnnc 
Co.         t    tecl  for  four  vears  by  the  President,  with  the  eou- 
.' of  1^«  Senate,  togetiier  with  a  U.  8.  «Hst"c;t  aUoniey  and 
..  r  S   ni-irshal     The  law  administered  was  partly  tederal,  all 
Fod;«ml      a      es  being  construed  to  take  efTeet.  where  properly 
a,     i-Hl.le   in  the  Territories,  partly  local,  created  in  each  Ter- 
rit'o  V     v'is  own  statutes;    ami  appeals  -here   the   suinm 
Cute  was  above  a  certain  value  went  to  the  ^^^P^^"}^^^^ 
deral  Court.      Although  these  courts  were  created  »  Y  ^«"Sres« 
pursuance  of  its  general  sovereignty -they «  ^  -  ^  ^f"  !^^J^ 
th.  nrovisions  of  the  Constitution  for  a  Federal  jud  ciary       tm, 
SrS::; Xglilature  regulated  their  practice  -kI  ,>roc^l-- 
The   exp(>nse  of    Territorial   governments   was   »)orne   by  the 

't;>  V;:S::r^:s  sent  neither  -ators  nor  ...e^ve^U^ 
Congress,  nor  .li<l  they  take  part  in  P'-^'^'^^^'^^V  .^^/^f'  '  J-,  ^^'i. 
House  of  H..pn.entatives,  under  a  statute   a<lm.tted  a  delegate 

n  each  of'  them  to  sit  and  sp-ak,  but  of  -"-  "^j  /^,X  ^j 
,,,,aus..  the  right  of  voting  in  Congress  V'^'P^''^^^;   "j  \,  ;;  .^e 

;:::i::'l;^3^  tZplete:  ..  h.;  aU  the  immun^  und 
'benefits  which  any  other  American  citizen  ;-J">- ^j^^„"^Vgove    - 
lie  or  active  si.le  is  wanting,  so  far  as  the  National  goven 
Inent  i.;  concerned,  although  complete  for  local  purposes.      He  is 

i,.,lustruil  and  Ix-n.-voloiit  purposes  spocihed.     Otmr  r.sm 

"  "E',;;;ir rr»«.  r.,ia™. ;..  A,,,.u  ™. «,,«.«.    ,,„    .,„„ 
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in  the  powition  of  an  Aiislniliiiii  sulijcct  of  the  Hritisli  Crown, 
who  has  full  British  citizcMiship  :is  respects  private  eivii  rijjhts, 
ind  a  share  in  the  governtnent  of  his  own  colony,  Itiit  iU,vs  not 
participate  in  the  goveriuueni  of  the  British  empire  a1  liir>';e, 
although  personally  eliKihle  for  any  political  ofhce  in  lli"  I'nited 
KiiiRdoni  or  any  other  part  of  the  empire.  It  may  seem  iii- 
eoasistent  with  i»rinciple  that  citizens  should  he  taxed  l»y  a 
Roverninent  in  whose  legislature  they  were  n<»t  represented  ; 
but  the  practical  objections  to  giving  th(>  full  rights  of  States 
to  tiese  comparatively  rude  conununiti«'s  outweiglied  any  such 
theoretical  difficulties.  It  nmst  moreover  he  remembered  that 
a  Ter'-tory,  which  may  be  called  an  inchoate  or  rudimentary 
State,  always  looked  forward  to  becoming  a  complete  State. 
When  its  jwpulation  reached  that  of  an  average  congressional 
<iistri?t,  its  claim  to  be  admitted  as  a  Stati-  was  strong,  and  in 
the  absence  of  specific  olijections  was  granted.  Congress, 
however,  having  absolute  discretion  in  the  matter,  often  used 
its  discretion  under  the  iiifluence  of  partisan  motives.  Nevada 
was  admitted  to  be  a  State  when  its  pojjulation  was  (»nly  alMJUt 
20,00(),  mainly  for  the  sake  of  getting  its  vote  for  tlie  thirteenth 
Constitutional  amendment.  After  it  rose  to  (»2.2('»t)  it  declinefj 
in  1K!K)  to  4r).()(K)  but  by  1010  had  risen  again  to  S|,s7.").  I'fali 
was  long  refuse*!  a<lmissi()n,  because  deemed,  un  ace  .iint  of  the 
strength  and  peculiar  institutions  of  tlie  .Mormon  ( "hur<h,  not  fit 
for  that  emancipation  from  the  tutelage  of  Congress  whieli  its 
erection  into  a  State  would  confer.  When  <  "ongress  resolved  t<» 
turn  a  Territory  into  a  State,  i'  either  (as  happeiK'd  in  the  case-; 
of  Idaho  and  Wyoming)  passed  an  act  aceepting  an<l  ratifying 
a  eon.stitution  already  nuuh'  for  themselves  by  the  peoj)le.  and 
forthwith  admitting  the  community  as  a  State,  or  else  pas-ed 
what  is  called  an  Knabling  .\ct.  under  which  ilie  inhabitants 
elected  a  Constitutional  Convention,  empowered  to  ''rame  a  draft 
constitution.  When  this  constitution  had  l)eeii  submitted  to 
and  accepted  by  the  voters  of  the  Territory,  the  act  of  Congress 
t(K)k  effect  :  the  Territory  was  transforme<l  into  a  State,  and 
:>rocee(bd  to  send  its  senators  and  representatives  to  Congnss 

(■ii»>i;  .iity  to  oflict',  l)tit  with  'hem  tin-  ili-liiptiun  attiu  in  c'l  ti.  tii'-  iji  rsr,ii  ;  in 
the  United  States  ami  the  Hritisli  empire  it  is  :iii  alTiiir  of  ri-iiieiire.  and  affeits 
the  suffraize  only,  not  eompetenee  to  fill  an  office.  In  tlii'  hritisli  general  el<e- 
tionrfif  1892  a  distingui.shed  Canadian  statesman  and  a  Parsi  (renthman  from 
Bombay  were  eleetcd  to  the  House  of  Commons,  the  former  by  an  Irish  iind  thi" 
latter  by  a  London  constituency,  and  other  Canadians  have  .sat  in  subsequent 
Parliaments. 
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in  the  usuiil  way.  The  mablinn  Jict  luinlit  jircscrilM'  conditions 
to  1m'  fulfill(Ml  !)>'  tl)  Stato  constitution,  i)ut  did  not  usually 
att«"nipt  to  narrow  the  right  to  Im>  enjoyed  hy  the  citizens  ()f 
the  newly-formed  State  of  sul>se(iuently  nuMlifying  that  instru- 
in(>nt  in  any  way  not  inconsistent  with  the  provisions  of  the 
Federal  Constitution.  However,  in  the  ca.se  of  the  Dakotas, 
Montana,  Washinjiton,  I»Uiho,  and  WyoiiiiuK.  the  enabling  act 
require<l  the  conveations  to  make  "l)y  ordinance  irrevocable 
without  the  consent  of  the  Tnited  States  and  the  people  of  the 
said  States"  certain  provisions,  includinj?  oiu'  for  p<'rfect  reli- 
gious toleration  and  another  for  tlu>  maintenance  of  public 
sch(K)ls  free  from  sectarian  control.  This  the  si.\  States  did  ac- 
cordingly, liut  whether  this  recjuirement  of  the  consent  of  Con- 
tjress  would  be  held  binding  if  the  iH'ople  of  the  State  .should 
hereafter  re|H>al  the  ordinance,  quaere. 

The  arrangements  al)ove  described  worked  well.  Self-govern- 
ment wtus  practically  enjoyed  by  Territories,  despit(>  the  supreme 
authority  of  Congress,  just  as  it  is  enjoyed  by  Canada,  Australia, 
New  Zealand,  and  South  .Vfrica  despite  the  legal  right  of  the 
British  Parliament  to  legislate  for  every  part  of  the  King's 
dominions.  The  want  of  a  voice  in  Congress  and  in  presidential 
elections,  and  the  fact  that  the  governor  was  set  over  them  by 
an  external  power,  were  not  felt  to  l)e  practical  grievances,  partly 
of  course  because  the.se  young  communities  were  too  small  and 
too  much  absorbed  in  the  work  of  developing  their  natural 
resources  to  l>e  keenly  interested  in  national  politics.  Their 
local  political  life  resembled  that  of  the  newer  Western  States. 
Both  Democrats  and  Republicans  had  their  regular  party 
organizations,  but  the  business  of  a  Territorial  legislature  gave 
little  ()pi)ortunity  for  real  political  controversies,  though  abundant 
opportunities  for  local  jobbing. 

Before  we  pass  away  from  the  Territories,  it  may  be  proper 
to  say  a  few  words  regarding  the  character  and  probable  future 
of  those  which  have  passed  into  States  since  1889. 

The  largest,  the  most  populous,  and  in  every  way  the  most 
advanced  wa.s  Dakota  (now  the  two  States  of  North  Dakota 
and  South  Dakota)  which  lies  west  of  Minnesota,  and  south 
of  the  Canadian  province  of  Manitoba.  Its  area  is  147,700 
square  miles,  greater  than  that  of  Prussia,  and  much  greater 
than  that  of  the  United  Kingdom  (120,500  square  miles).  Its 
eastern  and  southern  parts  are  becoming  filled,  though    less 
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rapidly  now  tlmn  was  tlic  case  «iiiu'  years  hack,  My  an  int«'IIi- 
gcnt  fanning  iM)i)ulati()i'.,  largely  Scaiiilinavian  in  Mood.  Pos- 
KcssitiR  a  vast  ana  of  lUKiuiatiiiK  prairie  laud,  well  fitted  for  wheat 
crops,  and  at  least  the  eastern  part  of  which  r.-ceives  eunuch  rain 
to  make  tillane  ciisy  without  irrination,  the  two  Dakotas  may 
l)e  ultimately  destined  to  stand  arnonn  the  wealthiest  and  most 
powerful  commonwealths  in  the  I'nion. 

Montana  has  arj  enormous  area  (llolilO  scjuare  miles),  hut 
much  of  it  consists  of  hare  mountains  or  thin  and  scarcely 
profitahle  forest.  There  are,  however,  so  many  rich  valleys 
and  such  an  abundance  of  ranching  land,  toKether  with  some  line 
woodland,  not  to  speak  of  the  valuahle  mines,  that  the  still 
scanty  population  will  s<K>n  he  larne  in  some  distric-ts.  In  others, 
however,  it  must  long  remain  sj)arse.  But  here,  as  in  the  western 
parts  of  Dakota,  the  introduction  of  irrij^ation,  and  of  the  dry 
farming  methods,  promises  to  increa-M-  largely  the  area  of  cul- 
tivable soil. 

Wa.shington,  situated  on  the  shores  of  the  Pacific  between 
Oregon  and  British  Columbia,  had  a  stronger  claim  than  Mon- 
tana, and  was  fully  fit  for  the  rank  of  a  self-governing  State. 
That  part  of  it  which  lies  west  of  the  Cascade  Hange  has  a 
moist  and  e{iuahle  climate,  resembling  the  climate  of  western 
England,  though  somewhat  less  variable.  Many  of  the  familiar 
genera  and  even  sjiecies  of  British  plants  reapixar  on  its  hill- 
sides. The  forests  are  by  far  the  finest  which  the  United 
States  possess,  and  will,  though  they  are  Ix'ing  .sadly  .'iciuandered, 
remain  a  source  of  wealth  for  a  century  (jr  mtjre  t(j  come.  I  have 
travelled  through  many  miles  of  woodland  where  nearly  every 
tree  was  over  250  feet  high.  The  eastern  half  of  the  State,  lying 
on  the  inland  side  of  the  mountains,  is  very  much  drier,  and 
with  greater  extremes  of  heat  and  cold  Imt  it  is  in  parts  extremely 
fertile.  Washington,  Avhich  had  in  INTO  a  i>opulation  of  onlv 
2;^,9.").'),  had,  in  ISIK),  :«<),:«)()  inhal)it ants,  aii<l  in  1!»1(),  1.1 11  <•".«"». 

The  States  of  Wyoming  ami  Idaho,  which  lie  to  the  S.  and 
S.  W.  of  Montana  and  are  travelled  by  a  nuniix-r  of  lol'ty  ranges 
belonging  to  the  Rocky  Mountain  >ysteni.  have  conij)aratively 
little  agricultural  land,  and  even  tlair  wide  pastoral  tracts 
suffer  .somewhat  from  the  dryness  of  the  climate.  There  are, 
however,  rich  mineral  deposits,  es})ecially  in  Idaho  ;  there  are  in 
some  places  extensive  forests,  though  of  trees  inferior  in  size  t(j 
those  of  the  Pacific  coa.st.     The  jwpulation  of  these  States  will 
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tlu'n-for.'  (ontinuc  to  in.rriis.-  rupi.lly,  rsi)<'ciully  wht-ii  Uio 
f.TtiU-  lands  .)f  Dakotu  Imvr  Iwrn  fill»'«l  up.  But  that  popula- 
tion wH'nu.l  likfly  to  n-nvuin  for  some  tinu'  to  con.o  \vsh  ilvuae, 
and  loss  stal.l.'  in  its  charm-trr,  than  tin-  Dakotan  ;  so  it  '.'as 
douhtod  wlu'tlHT  tlu'.r  admission,  whicli  was  mainly  duo  to 
partv  political  motives,  was  a  prudont  act  at  a  timo  whon  \\y- 
l.minK  had  only  m,rm  inhabitants  (consus  of  ISIK))  and  Idaho 

onlv  S4.2*2«>.  .    ,o.o       I 

i'tahwas.  hoforo  tho  arrival  of  tin-  Mormons  m  lS-18,  a  dosort 

and  indood  an  arid  (U's.Tt,  whos.^  Iow.t  grounds  woro  covered 

with  that  growth  of  alkaline  plants  which  tho  Anu-ricans  call 

sagohrush.'     Tiio  i)ationt  laUnir  of  the  Saints,  directed,  at  least 

during  the  imntificate  (.f  Brigham  Young,  hy  an  ahio  aiul  vigilant 

uutocracv,  has  transfornHnl  many  of  tho  tracts  lying  along  the 

banks  of  streams  into  fortih"  grain,  vegetable,  and  fruit  farnis. 

Tho  water  which  lesceiids  from  the  mountains  is  turneil  over  tho 

level  ground  ;  the  alkaliiu'  substances  are  soon  washed  out  of  1  ho 

soil,  ami  nothing  more  than  irrigation  is  needed  to  pnxluce  ex- 

n  llent  crojjs.     After  tl-s  process  had  advanced  some  way  the 

discovery  of  rich  silver  mines  drew  in  a  swarm  of  ( Jontilecoluinsts. 

and  tho  non-Mormon  j)opulation  of  some  districts  is  now  cun- 

8iderablo.     As  Ttah  had,  in  18«.K),  207,0(X)  inhabitants,  it  would 

long  before  1894  have  boon  admitto<l  as  a  State  but  tor  the  desire 

of  ('ongress  to  retain  complete  legislative  contn.l.  and  thoreny  u, 

stamp  out  polygamy.    That  object  seemed,  liuwcvor,  at  last  i.keh 

to  be  attained,  as  at  tho  latest  Territorial  cLvtion  before  ^-^ 

the  (JontiU-s  proved  to  be  in  a  majority.     Although  muifc  «! 

its  surface  is  likely  to  remain  barren  and  uninhal.Ted.  ewi.«si 

fit  for  tillage  and  for  dairy-farming  to  giv<'  il 

porting  a  largo  settled  jMJimlation.aml  of  laT 

have  been  rendered  prixluctivo  by  irrigation. 

Oklahoma  (Ind.  "beautiful  lands")  wus  the 
ritory  which  a  .statute  of  18tK)  created  out  « 
almost  unoccupied  i)arts  of  the   Ii'diun   To: 
west  of  Arkansas  and  south  of  Kansas.     The 
Territory  was  united  with  it  to  form  the  new  -ate  oi  •  )kiiilitcaa 
admitted  in  UK)7.     it  is  a  rolliiiK  j.rairio  couv-ry .  --——•- 

'  The  so-called  saRr-l-rush  plants  are  ....t  s,h.cu'»  ..i  '^-t;:a  m  BwmmmA  »  .^to,-. 
e-io.,-  (Salvia)   Imt  mostly  \,A»un  to  lie-  onl.r  Co.i.p        u^  «"!.-  =  .    ♦     uiu.-i..- 
Z.ni  ill  AnH-riea.     .Soin-thin^  like  a  third  of  the  ..    --    pfaa«..«u*..us  ^^n. 
of  the  UuitiHl  States  have  beeu  estimated  to  Ih'Ioiui        it. 


'ur-  malty  "maci?- 

.:Ui»-  OI  'if'   Tt*^- 
tln-  cf! iTraa  ail*: 

'1t)ir\.      VVH5'^l        S; 
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runm's  of  picturcsqii*'  liills,  the  rjistcrn  uiul  cciilral  purls  of  it  fit 
for  unricuhun'  without  irrigation,  mid  produciiiK  cottoti  uiid  to- 
Imccouswrllus  wliciit  and  iiuiizc.  'I'lif  soil,  tliouKh  sandy  in  parts, 
is  Kcncrally  fertile.  Hcsidcs  coal,  zinc,  and  olliir  minerals,  there 
are  oil-liearinK  tracts  of  great  value.  'J'lie  p.i|»ulation,  which  in 
IMiK)  was  (>1,H:U,  and  had  in  I'.HO  reached  1,<»."»7,I.".J  ronsistn 
of  recent  inuniKnints,  the  northern  counties  having  ix-en  occu- 
pie<i  hy  UH-n  from  Kansas,  the  .southern  liy  Texans  and  Arkan- 
sans,  lioth  of  whom  flooded  it  in  a  sudden  wa\e,  seoKinR  to  sci/e 
the  land  when  it  was  thrown  open  to  .settlement.  Ttcre  are 
ahout  (W,  J;{;i  Indians,  nearly  all  settled  as  liinil-liolding  «'iti/:cns  : 
and  each  has  a  laml  allotment  from  the  Inited  States  varying 
from  forty  acres  to  several  thou.sand,  according  to  value.  The 
live  civilized  Indian  nations  (('herokees.  Creeks,  Seminolcs, 
Choctaws,  and  ('liicka.saws)  have  retained  a  certain  measure  of 
local  organization  and  self-government.  I»ut  they  are  also  (piali- 
fied  voters.  Mo.st  of  them  speak  lOnglish.  and  most  have 
settled  down  to  agriculture  or  other  industrial  jjursuit.s.  AH 
the  ("herokees  can  read  and  v  ite.  There  are  also  other  Indian 
trihes,  of  whom  the  most  numerous  are  the  Osages.  Of  the 
11  !,!>()!)  persons  of  colour  some  are  descended  fr<»m  negroes  who 
tx'fore  the  <  "ivil  War  were  slaves  of  the  Indians. 

New  M«-.\ico,  with  an  area  larger  than  the  liiited  Kingdom 
(population  in  1010,  ;i27,;{01).  is  slill  largely  jx'opled  hy  Indo- 
Sjjanish  Mexican.s,-  who  speak  Spanish,  and  was.  until  lUlO, 
deemed  to  he  scarcely  ((ualified  for  the  .self-government  which  or- 
ganization as  a  State  implies.'-'  ( )ver  a  large  part  of  the  country 
water  is  still  too  scarce  and  the  soil  too  hilly  to  make  tillage  p(-s- 
sihle.  The  same  remark  applies  to  Arizona,  in  the  southern 
part  of  which  the  sides  of  the  splendi<l  mountain  grouj)s  are 
liarren.  and  th«'  plains  supj>ort  only  a  .sc;iiity  vegetation.  Then* 
are  however  fine  forests  in  the  more  northerly  tracts,  and  in  some 
])laces  irrigation  enaltles  the  .soil  to  he  cultivated.  Hoth  ter- 
ritories are  rich  in  minerals,  hut  a  mining  population  is  not  only 
apt  (o  he  disorderly,  hut  is  fluctuating,  ino\iiig  from  camj)  to 
'■amp  as  richer  depo.sits  are  discovered  or  old  xcins  worked  out. 

A  piirt  o!  thi.s  l;ir«i-  iricrfasi-  is  of  nmr.si'  diir  tu  tin-  union  of  <  »kI:ilioiii;i  unci 
Iniiiun  TiTritorics  in  I '.HIT. 

•  TluTf  wcro,  in  I'.MMI,  l.i,(MKl  aii<l  in  101(1.  JOOOO  Indians. -oincnf  th.ni  sit  tifil 
:iiiil  coiiiiiuiMlivclN-  ii\iliziMl.  (If  thcsi-.  ni;iri.\  inlialiit  tlii' .~o-(:illi(l  "  puclilos," 
\  illaucs  'milt  on  or  I'Mavatcd  in  rocks.  'I'licv  li.ivr  pri-^crM<l  niorr  trans  of 
the  iiriniitivc  .Xnicrican  i  ultnrc  than  any  ollur  Imiiaiis   n   llic  I'nitrd  St  itcs. 
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Ranching  and  mining  are  pursuits  which  do  not  draw  in  many 
permanent  settlers.  Still  the  time  must  come  when  the  increase 
of  population  in  the  region  immediately  to  the  east  of  the  Rocky 
Mountains  will  turn  a  fuller  stream  of  immigration  into  these  less 
promising  regions,  and  bring  under  irrigation  culture  large  tracts 
which  are  now  not  worth  working.  No  one  can  yet  say  when 
that  time  will  arrive.  Many,  including  not  a  few  of  the  more 
sober  minded  residents,  thought  that  it  was  for  the  benefit 
of  these  two  Territories  themselves  that  they  should  remam 
content  with  that  limited  and  qualified  form  of  self-government 
which  they  had  been  enjoying.  ( 'ongress  has,  however,  thought 
otherwise ;  and  now  that  Statehood  has  been  conferred  upon 
them  there  remain  no  more  Territories  of  the  organized  type  on 
the  American  Continent. 

Europeans  may  ask  why  the  theory  of  American  democracy, 
which  deems  all  citizens  entitled  to  a  voice  in  the  National 
government,  was  not  allowed  to  prevail  at  least  so  far  us  to 
give  the  inhabitants  of  the  Territories  the  right  of  suffrage  in 
congressional  and  presidential  elections. 

The  question  is  a  fair  one.     Were  it  possible  under  the  Fed- 
eral Constitution  to  admit  Territorial  residents  to  active  Federal 
citizenship  —  i.e.   to  Federal  suffrage  —  admitted  they  would 
be.     But  the  Union  is  a  union  of  States.     It  knows  no  repre- 
sentatives in  Congress,  no  electors  for  the   Presidency,  except 
those  chosen  in  States  by  State  voters.     The  only  means  of 
granting  Federal  suffrage  to  citizens  in  a  Terri+ory  was  there- 
fore to  turn  the  Territory  into  a  State.    To  do  this  is  to  confer 
a  power  of  self-government,  guaranteed  by  the  Federal  Con- 
stitution, for  which  a  Territory  may  be  still  unfit,  and  there- 
with entitle  this  possibly  small  and  rude  connnunity  to  send 
two  senators  to  the  Federal  Senate  who  have  there  as  much 
weight  as  the  two  senators   from   New  York  with   its   nine 
millions  of  people.      And  a  practical  illustration  of  the  evils  to 
be  feared  has  been   afforded  by  the  case  of  Nevada,  a  State 
whose  inhabitants  number  only  about    81, (XX),  ami  which   is 
really  a  group  of  mining  camps,  some  of  them  already  aban- 
doned.    Its  population  is  obviously  unworthy  of  the  privilege^ 
of  sending  two  men  to  the  Senate,  and  did  in  fact  allow  itself 
to  sink  forthwith,  for  political  purposes,  into  a  sort  of  rotten 
borough  which  could  be  controlled  or  purchased  by  the  leaders 
of  a  Silver  Ring.     It  would  evidently  have  been  better  to  allow 
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Nevada  to  romuiii  ii  the  condition  of  a  Territory  till  a  large 
settled  and  orderly  community  had  occupied  her  surface,  which 
is  at  present  a  parched  and  dismal  desert,  where  the  streams 
that  descend  from  the  eastern  sloj)e  of  the  Sierra  Nevada  soon 
lose  themselves  in  lakes  or  marshes. 

On  a  review  of  the  wliole  matter  it  may  safely  })e  .said  that 
the  American  scheme  of  Territorial  Rovemment,  thouRh  it 
sufTcred  from  the  occasional  incompetence  of  the  (Jovernor,  and 
was  .scarcely  consistent  with  democratic  theory,  worked  well  in 
practice,  ami  gave  little  ground  for  discontent  to  the  inhabitants 
of  the  Territories  themselves. 
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LOCAL  GOVEHNMENT 

This  is  the  place  for  an  account  of  local  government  in  the 
United  States,  because  it  is  a  matter  regulated  not  by  Federal 
law  but  by  the  several  States  and  Territories,  each  of  which 
establishes  such  local  authorities,  rural  and  urban,  as  the  people 
of  the  State  or  Territory  ilesire,  and  invests  them  with  the  req- 
uisite powers.  But  this  very  fact  indicates  the  immensity  of 
the  subject.  Each  State  has  its  own  system  of  local  areas 
and  authorities,  created  and  worked  under  its  own  laws ;  and 
though  these  sj-stems  agree  in  many  points,  they  differ  in  so 
many  others,  that  a  whole  volume  would  be  needed  to  give 
even  a  summary  view  of  th(>ir  peculiarities.  All  I  can  here 
attempt  is  to  distinguish  the  lea<liiiR  types  of  local  government 
to  be  found  in  the  United  States,  to  describe  the  prominent 
features  of  each  type,  and  to  exphiin  tlie  influence  which  the 
large  scope  and  popular  character  of  local  administration  exercise 
upon  the  general  life  and  well-being  of  the  American  people. 

Three  types  of  rural  local  government  are  discernil)le  in 
America.  The  first  is  characterized  l)y  its  unit,  the  Town  or 
Township,  and  exists  in  the  six  New  England  States.  The 
seccmd  is  characterized  by  a  much  larg(<r  unit,  the  county,  and 
prevails  in  the  S<Mithern  States.  The  third  coml)ines  some 
features  of  the  first  with  some  of  tlH>  second,  and  may  be  called 
the  mixed  system.  It  is  found,  un<ler  a  considerabl(>  variety 
of  forms,  in  the  Middle  and  North-western  States.  The  diifer- 
ences  of  these  three  types  are  interesting,  not  only  l)ecause 
of  the  practical  instruction  they  afford,  but  also  because  they 
spring  from  original  diffen^nces  in  tlu^  character  of  the  colonists 
whf)  settled  along  the  American  coast,  and  in  the  conditions  under 
which  the  communities  there  founded  were  developed. 

The  first  New  England  settlers  were  Puritans  in  rehgion,  and 
sometimes  inclined  to  rei)ul)licanism  in  politics.  They  were 
largely  townsfolk,  accustomed  to  municipal  life  and  to  vestry 
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meetings.  They  planted  their  tiny  eomniunities  along  the 
sea-shore  ami  the  banks  of  rivers,  enclosing  them  with  stoekades 
for  protection  against  the  warlike  Indians.  Each  was  obliged 
to  be  self-sufficing,  because  divided  by  rocks  and  woods  from  th.' 
others.  Each  had  its  common  pasture  on  which  the  inhabitants 
turned  out  their  cattle,  and  which  officers  were  elected  to  manage. 
Each  was  a  reUgious  as  well  as  a  civil  Ixidy  politic,  gathered  round 
the  church  as  its  centre  ;  and  the  e(]uality  which  prevailed  in  the 
congregatiim  prevailed  also  in  civil  aflairs,  the  whole  community 
meeting  under  a  president  or  Moderator  to  discuss  affairs  of 
common  interest.  Each  such  settlement  was  called  a  Town,  or 
Township,  and  was  in  fact  >  miniature  commonwealth,  exercising 
a  practical  .sovereignty  over  the  property  and  fXTsons  of  its 
members,  —  for  there  was  as  yet  no  Statt",  and  the  distant  home 
government  scarcely  cared  to  interfere,  —  i)ut  exercising  it  on 
thoroughly  democratic  iiriiuiples.  Its  centre  was  a  group  of 
dwellings,  often  surrounded  by  a  fence  or  wall,  but  it  included 
a  rural  aiea  of  seveial  square  mil(>s,  over  which  farmhouses 
and  hamlets  began  to  spring  up  when  the  Indians  retired. 
The  name  "town"  covered  the  whole  of  this  area,  which  was 
never  too  large  for  all  the  inhabitants  to  come  together  to  a 
central  place  of  meeting.  This  town  organization  remained 
strong  and  close,  the  colonists  being  men  of  narrow  means, 
and  held  together  in  each  settlement  by  the  needs  of  defence. 
And  though  y)resently  the  towns  became  aggregated  into  coun- 
ties, and  the  legislature  and  governor,  first  of  the  whole  colony, 
and,  after  177G,  of  the  State,  began  to  exert  their  superior 
authority,  the  towns  (which,  l»e  it  rememlx'red,  remained  rural 
communities,  making  up  the  whole  area  of  the  State)  held  their 
ground,  and  are  to  this  day  the  true  units  of  politicui  life  in  New 
England,  the  solid  foundation  of  that  well-compacted  structure 
of  self-government  which  European  i)hilos()pliers  have  admired 
and  the  new  States  of  the  West  have  sought  to  reproduce. 
Till  1821  '  the  towns  were  the  oidy  political  corporate  bodies  in 
Mas.sachu.setts,  and  till  1S57  they  formecl,  as  they  still  form  in 

'  Boston  continupd  to  \w  a  town  Kovcrnol  liy  a  primary  ass("nil)ly  of  all 
citizens  till  182i;  ;  and  ovon  then  the  town-MicctiiiK  was  not  iiuiti-  alMjIishcd, 
for  a  provi.sioii  was  introduced,  ititcndcd  to  satisfy  conservative  democratic 
feeliiiK.  into  the  city  charter  Eranti'd  l>y  statute  in  that  year,  empowering  the 
mayor  and  aldermen  to  call  tjeneral  meetinits  of  the  citizens  (jualified  to  vote 
m  city  affairs  "to  consult  n\xni  the  conimon  good,  to  give  instructions  to  their 
representatives,  and  to  take  all  lawful  means  to  obtain  a  redress  of  any  griev- 
ances."    Such  primary  asaemlilies  are,  howrvcr.  never  now  convoked. 
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Connecticut,  the  basis  of  representation  in  her  Assembly,  each 
town,  however  small,  returning  at  least  one  member.  Not  a 
little  of  that  robust,  If  somewhat  narrow,  localism  which  charac- 
terizes the  representaiive  system  of  America  is  due  to  this  origi- 
nally distinct  and  self-sufficing  corporate  life  of  the  seventeenth 
century  towns.  Nor  is  it  without  interest  to  observe  that  al- 
though they  owed  much  to  the  conditions  which  surrounded  the 
early  colonists,  forcing  them  to  develop  a  civic  patriotism  resem- 
bling that  of  the  republics  of  ancient  (Jreece  and  Italy,  they  owed 
something  also  to  those  Teutonic  traditions  of  semi-independent 
local  communities,  owning  common  property,  and  governing 
themselves  by  a  primary  assembly  of  all  free  inhabitants,  which 
the  English  had  brought  with  them  from  the  Elbe  and  the  Weser, 
and  whifh,  though  already  decaying,  had  been  to  some  extent 
perpetuated  in  the  practice  of  many  parts  of  England,  dov,  n  till 
the  days  of  the  Stuart  kings. 

Very  different  were  the  circumstances  of  the  Southern  colonies. 
The  men  who  went  to  Virginia  and  the  Carolinas  were  not  Puri- 
tans, nor  did  they  mostly  go  in  families  and  groups  of  families 
from  the  same  neighbourhood.  Many  were  casual  adventurers, 
often  belonging  to  the  upper  cla-ss,  Episcopalitins  in  religion,  and 
with  no  such  experience  of,  or  attachment  to,  local  self-govern- 
ment as  the  men  of  Massachusetts  or  Connecticut.  They 
settled  in  a  region  where  the  Indian  tribes  were  comparatively 
peaceable,  and  wliere  therefore  there  was  little  need  of  concen- 
tration for  the  purposes  of  defence.  The  climate  along  the  coast 
was  thought  somewhat  too  hot  for  European  labour,  and  such 
labour  was  scarce,  so  slaves  were  imported  to  cultivate  the 
land.  Population  was  thinly  scattered  ;  estates  were  large  ; 
the  soil  was  fertile  and  soon  enriched  its  owners.  Thus  a 
semi-feudal  society  grew  up,  in  which  authority  naturally 
fell  to  the  land  ownei-s,  each  of  whom  was  the  centre  of  a 
group  of  free  dependants  as  well  as  the  ma^^ter  of  an  increas- 
ing crowd  of  slaves.  There  were,  therefore,  comparatively  few 
urban  communities,  and  the  life  of  the  colony  took  a  rural  type. 
The  houses  of  the  planters  lay  miles  apart  from  one  another ; 
and  when  local  divisions  had  to  Im-  created,  these  were  iiuule 
large  enough  to  include  a  considerable  area  of  territory  and 
numl)er  of  land-owning  gentlemen.  They  were  therefore  rural 
divisions,  counties  framed  on  the  mod(>l  of  English  counties. 
Smaller  ci.»-cuinscriptions  there  were,  such  as  hundreds  and  par- 
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ishes,  hut  the  hundred  died  out,'  the  parish  uhiiimt«'ly  l)c- 
came  a  purely  ecclesiastical  division,  and  the  parish  vestry  was 
restricted  to  ecclesiastical  functions,  while  the  county  remained 
the  practically  important  unit  of  local  administration,  the  unit 
to  which  the  various  functions  of  government  were  aggregated, 
and  which,  itself  controlling  minor  authorities,  was  controlled 
by  the  State  government  alone.  The  affairs  of  the  county  wen; 
usually  managed  by  a  board  of  elective  commissioners,  and  not, 
like  those  of  the  New  England  towns,  by  a  primary  assembly ; 
and  in  an  aristocratic  society  the  leading  planters  had  of  cour.s(> 
a  predominating  influence.  Hence  t  his  form  of  local  government 
was  not  only  less  democratic,  but  less  stimulating  and  educa- 
tive than  that  which  prevailed  in  the  New  England  States. 
Nor  was  the  Virginian  county,  though  so  much  larger  than  the 
New  England  toA\7i,  ever  as  important  an  organism  over  against 
the  State.  It  may  almost  be  said,  that  while  a  New  England 
State  is  a  combination  of  towns,  a  southern  State  is  from  the 
first  an  administrative  as  well  as  political  whole,  whose  sub- 
divisions, the  counties,  had  never  any  truly  independent  life,  but 
were  and  are  mere  subdivisions  for  the  convenient  dispatch  of 
judicial  and  financial  business. 

In  the  midflle  States  of  the  Union,  Pennsylvania,  New  Jer- 
sey, and  New  York,  settlf^d  or  conquered  by  Englishmen  some- 
time later  than  New  England,  the  town  and  town-meeting  did 
not  as  a  rule  exist,  and  the  county  was  the  original  basis  of 
organization.  But  as  there  grew  »ip  no  planting  aristocracy 
like  that  of  Virginia  or  the  C'arolinas,  the  course  of  events  took 
in  the  middle  States  a  difTerent  direction.  As  trade  and  manu- 
factures grew,  iX)pulation  became  denser  than  in  the  South. 
New  England  influenced  them,  and  influenced  still  nujre  tiie 
newer  commonwealths  wliich  arose  in  the  North-west,  such  as 
Ohio  and  Michigan,  into  which  the  surplus  population  of  tlu; 
East  poured.  And  the  result  of  this  influence  is  seen  in  thegrowth 
through  the  middle  a       western  States  of  a  mixed  system, 
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'  In  Mar>-land  hundreds,  which  still  oxi.st  in  I)cl;i\viiri>,  were  for  a  long  time 
the  ehiof  adniinistr.itive  (jivisions.  \Vi'  hear  then^  .ilsii  of  "liaronies"  uiid 
"townlands,"  as  in  Ireland;  ami  Mar.\i;iii<l  is  usually  ealled  a  "province." 
while  the  other  settlements  are  colonics.  Aniotix  its  judicial  estahlishmenta 
there  were  oourts  of  pypowdry  (/»/<■  ixiwlrv)  and  "hustinRS." 

The  hundred  is  a  division  of  small  conseiiuerice  in  southern  England,  but  in 
Lancashire  it  has  some  imfKirtant  duties.  It  repairs  the  bridges;  it  is  liable 
for  damage  done  in  a  riot;    and  it  had  its  high  constable. 
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which  presimts  a  sort  of  compromise  l)etwocn  the  County  system 
of  the  older  Middle  States  and  the  South  and  the  Town 
system  of  the  North-<.ast.  Then>  an>  great  differences  between 
the  arrangements  in  one  or  other  of  these  middle  and  western 
States.  But  it  may  l)f  said,  speaking  generally,  that  in  them 
the  county  is  relatively  less  important  than  in  the  southern 
States,  the  township  less  important  than  in  New  England. 
The  county  is  perhaps  to  he  regarded,  at  least  in  New  York, 
Pennsylvania,  and  Ohio,  as  the  true  unit  and  the  townships 
(for  so  they  are  usually  called)  as  its  subfbvisions.  But  the 
townships  are  vigorous  organisms,  which  largely  restrict  the 
functions  of  the  county  authority,  and  give  to  local  goyerument, 
especially  in  the  North-west,  a  character  generally  similar  to  that 
which  it  wears  in  New  England. 

So  much  for  the  history  of  the  subject;  a  history  far  more 
interesting  in  it.  details  than  will  be  supposed  from  the  rough 
sketch  to  which  limits  of  space  restrict  me.  Let  us  now  look 
at  the  actual  constitution  and  working  of  the  organs  of  local 
government  in  the  three  several  regions  mentioned,  l)eginmng 
with  New  England  and  the  Town  system.'  1  will  fii^t  set  forth 
the  dry  but  necessary  outline,  reserving  comments  for  the  fol- 
lowing chapter.  ..       ,      1    • 

The  Toxvn  is  in  rural  districts  the  smallest  local  circumscrip- 
tion English  readers  must  be  reminded  that  it  is  a  rural,  not 
an  urban  community,  and  that  the  largest  group  of  houses  it 
contains  may  be  only  what  would  l»e  called  in  England  a  hamlet 
or  small  village.  Its  area  seldom  exceeds  five  square  miles ; 
its  population  is  usually  small,  averaging  less  than  3000,  but  oc- 
casionally ranges  np  to  bi.CMM).  an.l  sometimes  falls  below  200 
It  is  governed  by  an  ivsseinbly  of  all  (luahfied  voters  resident 

.  Thp  word  Town,  which  I  write  with  a  rupital  who.,  usinK  it  in  the  Ampri- 
c.,n  H.'nsr  i"  th-  L.-landi.-  /»«,  An«lo-Sux„n  Khi,  Clorman  z„un,  a.ul  s^H-ms  on«.- 
n-MvZC'l  n^.-.,nt  a  h.-lKo,  th.-.i  a  hod^M  or  f.-.u-ed  plot  or  .-nclosure.  In 
S;itla\ul  who";  it  i..  pronounoo.l  •'toon")  it  «till  ''^'-^'?>>  ^l^'f^^ 
h.iildiuBS-  in  IcoUvnd  tho  manurod  crass  plot,  onclosod  withm  a  low  gro(  n 
h  k  or  ra".d  dyko.  whioh  surroun.ls  tho  l.aor  or  fannhouso  I"  Pjts  of 
oastorn  En«lan.l  tho  ohicf  clu^tor  of  housos  ma  par.sh  .s  stU  ofton  caUcd  the 
t„wn"  In  tho  North  of  EnKland.  wlioro  th.^  p.insh.-s  aro  mnro  ['•"l'"'""> 
KJthan  thoy  aro  in  tho  S:mth.  th--  oivil  .iivisions  of  a  pan.h  aro  rallod  town- 

''"V^  find  m  Massaohu..t,«  (C'onsn.  of  1010)  ono  town  ^^ow  A.h^.d)  ^i.h 
nnlv  <)•>  inhat)itants  and  ono  (Brooklino,  a  suhurl.  of  Hoston  with  J7,79^  wtnl. 
rIIvoJo"  haflS  210  But  ix,th  in  this  and  other  New  England  States  n.ost  t.,w„8 
have  a  jiopulation  of  from  1200  to  25C0. 
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within  its  limits,  which  meets  at  least  once  a  year,  in  the  spring 
(a  reminiseence  of  the  Easter  vestry  of  Enplund),  and  from  time 
to  time  as  summoned.  There  are  usually  three  or  four  meetings 
each  year.  Notice  is  required  to  Ik*  given  at  least  ten  days 
previously,  not  only  of  the  hour  and  place  of  meeting,  but  of  the 
imsiness  to  he  brought  forwanl.  This  assembly  has,  like  the 
Roman  Comitia  ancl  the  Landesgemeinde  in  three  of  the  older 
Swiss  Cantons,  the  power  both  of  electing  officials  and  of  legis- 
lating. It  chooses  the  selectmen,  school  committee,  and  executive 
officers  for  the  coming  year ;  it  enacts  bye-laws  and  ordinances 
for  the  regulation  of  all  local  affairs  ;  it  receives  the  reports  of  the 
selectmen  and  the  several  committee's,  passes  their  accounts, 
hears  what  sums  they  propose  to  raise  for  the  (expenses  of  next 
year,  and  votes  the  necessary  taxation  accordingly,  appropriating 
to  the  various  local  purposes  —  schools,  aid  to  the  poor,  the 
repair  of  highways,  and  so  forth  —  the  sums  directed  to  be  levied. 
Its  powers  cover  the  management  of  the  town  lands  and  other 
property,  and  all  local  matters  whatsoever,  including  police  and 
sanitation.  Every  resident  has  the  right  to  make,  and  to  support 
by  speech,  any  proposal.  Th"  meeting  which  is  presided  over 
by  a  chairman  called  tlie  Moderator  —  .'i  name  recalling  the 
ecdesia-stical  assemblies  of  the  pJifilish  Commonwealtli  '  —  is 
held  in  the  town  hall,  if  the  Town  posse  sses  one,  or  in  the  principal 
church  or  schoolhou.se,  l»ut  someliiiies  in  the  ojien  air.  The 
attendance  is  ustially  good  ;  tlie  debates  sensible  and  practical. 
Much  of  course  depends  on  th(>  character  and  size  of  the  popula- 
tion. Where  it  is  of  native  American  stock,  and  th(>  number  of 
voting  citizens  is  not  too  greac  for  thorough  and  calm  discussion, 
no  better  .school  of  politics  can  be  imagine<i,  nor  any  method  of 
managing  local  affairs  more  certain  to  prevent  jobbery  and  waste, 
to  stimulate  vigilance  and  breed  contentment.-  When,  however, 
the  town-meeting  has  grown  to  exceeil  seven  or  eight  hundred 
persons,  where  the  element  of  farmers  has  l)een  replaced  by  that 
of  factory  operatives,  and  still  more  where  any  consiilerable  .sec- 

'  Tho  prpsiilitiB  nffiror  in  the  synods  and  assoniMios  of  the  Scottish  Preshy- 
tiTJnn  f'hur'-hrs  i^^  Ktill  I'jilli'i!  thr  Mii<!ir:itnr.  This  is  a!sii  thi>  prcsidcnfs  title 
in  tho  synods  of  the  Anioriciin  I'ri'sliytiTian  churches,  and  in  the  councils  of 
tho  ConKrojsationalist  and  associations  of  tho  Haptist  churches. 

'  Soo  an  intcrestinjj  account  of  the  toxvn-ineetinir  sixty  years  a^o  in  Mr. 
J.  K.  Hosnior's  Lifr  iif  Snmutl  AiUiitix.  chap,  xxiii.  .\ii  instructive  flescription 
of  a  typical  New  Kneland  Tow?!  may  he  foumi  in  a  pamphlet  entitled  The 
Town  of  (j'roloii,  liy  l>i'.  >"^.  Oreen,  late  Mayor  of  li<jstoii. 
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tion  are  straiiKcrs,  such  as  the  Irish  or  Krciich  ( lanadiaiis  wlio  have; 
lattprly  poured  into  New  EiiRhmd,  the  institution  no  longer 
works  well,  because  the  multitude  is  too  larRi^  for  (lel)ate,  factious 
are  likely  to  spriuR  up,  and  the  new  iintniKrants,  untrained  in  self- 
Kovernin^nt,  become  the  pr(>y  of  wirepiillersor  petty  demagogues. 
The  social  conditions  of  t()-<lay  in  N(>w  England  are  less  favorable 
than  those  which  gave  birth  to  it ;  and  there  are  now  m  the 
populous  manufacturing  States  of  Massachusetts,  Rhode  Island, 
and  Connecticut  comparatively  few  purely  rural  towns,  such  as 
those  which  suggested  th<'  famous  eulogium  of  Jefferson,  who 
eighty  years  ago  desired  to  see  tlie  system  transplanted  to  his 

own  Virginia :  ^     .      ,        x.        ..  i 

"Those  wards  called  townships  in  New  England  are  the  vital 
principle  of  their  governments,  and  have  proved  themselves 
the  wisest  invention  ever  devised  by  the  wit  of  man  for  the 
perfect  exercise  of  self-government,  and  for  its  preservation. 
...  As  Cato  then  concluded  every  speech  wnth  the  words 
'Carthaqo  dclendn  cxt;  so  do  I  every  opinion  witli  the  injunction 
'  Divid"  the  counti(>s  into  wtirds.' " 

The  executive  of  a  Town  consists  of  the  selectmen,  from  three 
to  nine  in  numlier,  usually  <>ither  three,  five,  or  seven.     They  are 
elected  annuallv,  and  manage  all  the  ordinary  busmess,  of  course 
under  the  directions  given  them  by  the  last  precedmg  meet- 
ing.    There  is  also  a  Town-clerk,  who  keeps  the  records,  and 
minutes  the  proceedings  of  the  meeting,  and  is  generally  also 
registrar  of  births  and  deaths ;  a  treasurer ;   assessors,   who 
make  a  valuation  of  property  Avithin  the  Town  for  the  purposes 
of  taxation ;  the  collector,  who  gathers  the  taxes,  and  diverse 
minor  officers,  such  as  hog-reeves '  (now    usually  called  field 
drivers),  cemetery  trustees,  library  trustees,  and  so  forth,  ac- 
cording to  local  needs.    There  is  always  a  school  committee,  with 
sometimes  sul>committees  for  minor  school  districts  if  the  Town 
be  a  large  one.     Some  of  these  officers  and  committees  are  paid 
(the  selectmen  usually),  some  unpaid,  though  allowed  to  charge 
their  expenses  actuallv  incurred  in  Town  work  ;  and  there  has 
generally  been  no  difficulty  in  getting  respectable  and  competent 
men  to  undertake  the  duties.    Town  elections  are  not  professedly 
political,  i.e.  they  are  not  usually  fought  on  party  lines,  though 

>  Mr  R.  W.  Emprson  aorvod  in  this  rapacity  in  his  Town,  fulfilling  the  duty 
understood  to  devolve  on  every  clti«en  of  accepting  an  office  to  which  the  Town 
appoints  him. 
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occasionally  party  spirit  affpcts  them,  and  a  man  prominent  in 
his  party  is  more  likt-ly  to  ohtuiii  sui)i)ort.' 

Next  above  the  Town  stands  the  county.  Its  area  and  popu- 
lation vary  a  good  deal.  Massachusetts  with  an  area  of  8()40 
square  miles  has  fourteen  counties;  Rhode  Island  with  1053 
square  miles  has  five;  the  more  thinly  peojiled  Maine,  with 
29,985  square  miles,  has  sixteen,  Riving  an  average  of  about 
1100  square  miles  to  each  county  on  these  three  States,  though 
in  Rhode  Island  the  average  is  oidy  211  s(iuare  miles.  The 
populations  of  the  counties  run  from  ;i(MH)  upwards;  the  aver- 
age population  being,  where  there  are  no  large  cities,  from 
30,000  to  50,000.2  The  county  was  originally  an  aggregation 
of  Tmvns  for  judicial  purposes,  and  is  .still  in  the  main  a 
judicial  district  in  and  for  which  civil  and  criminal  courts  are 
held,  some  by  county  judges,  some  by  State  judges,  and  in  and 
for  which  certain  ju(hcial  officers  are  elected  by  the  people  at  the 


m; 


'  When  a  Town  n'arhps  a  certain  p()|)\ilatioii  it  is  usually  tratisformod  by 
law  into  a  City;   Init  ociasi.inaliy.  while  the  City  is  created  as  a  municipal  cor- 
poration within  the  limits  of  a  Town,  the  Town  continuis  to  exist  as  a  distinct 
ornanization.     A  nniarkaMe  instance  is  furnished  by  the  Town  and  City  of 
New  Haven,  in  Connecticut.     New  Haven  was  incorporated  as  a  city  in  17S4. 
But  it  continued  to  be  and  is  still  a  town  also.     Three-fourths  of  the  area  of  the 
town  and  seventeen-eiKhteetiths  of  its  population  are  within  the  limits  of  the  <'ity. 
But  the  two  Kovernments  remain  completely  distinct.     The  city  has  its  niaior] 
aldermen,  and  common  council,  and  its  larKc  executive  staff.     The  town-meet- 
iuK  elects  its  selectmen  and  other  officers,    l.").'   in   all,   receives  their  reports, 
orders  and  appropriates  taxes,  ami  so  forth.      Practically,  however,  it  is  .so  niucli 
dwarfiKl  by  the  city  as  to  attract  little  attention.     .Says  Mr.  Levermore:    "This 
mi).st  venerable  institution  appears  to-<lay  in  the  kwsv  oi'  a  KutherinK  of  a  few 
citizens,  who  do  the  work  of  as  many  thousands.     The  few  indiviiluals  who  are 
or  have  been  officially  intensted  in  the  government  of  the  town,  meit  to«i'ther, 
talk  <)ver  mattiTs  in  a  friendly  way,  decide  what  the  rate  ot  taxation  for  the 
comiuK  year  .shall  !«•,  and  adjourn.      \ot  oni'-seventieth  part  of  the  citizens  of 
the  town  has  attended  an  amnial  town-meeting;    they  hanlly  know  when  it  is 
held.     The   new.spap<Ts   yive   its   transactions   a   scant    notice,    which    somi'   of 
their  subscrihiTs   probably  read.     The  actual   Bovernint!  force  of   the  town  is 
therefore  an  oliKarchy  in  the  lK>som  of  a  slunilxTini;  democracy.      Hut  the  t(iwn 
IS  well  Koverned.      It.s  government  carrii'S  too  little  spoil  to  attract  those  un- 
reliable politicians  who  infest  the  city  council.     If  the  niliuK  junto  should  ven- 
ture on  too  lavish  a  us<-  of  the  town's  money,  an  irresistibli-  check  would  appear 
at  once.     .-\ny  twenty  citizens  could  force  the  selectmen  to  summon  tlx-  town 
together,    and    th(>   ap|)arent    oliKarchy    would   doubtless   no   down    before   the 
awak-pned  prople."  —  •'The  Town  and  City  C.ovf rnmeiit  of   New   Haven,"  in 
J.  H.  U.  StutiieK,  ^'ou^th  Series. 

The  student  of  Roman  hi.story  will  find  in  this  ijuaint  survival  of  an  ancient 
assembly  some  resemblance  to  the  roiniiin  ciirinlit  of  Rome  under  the  later 
Republic,      But  the  American  survival  is  the  more  vigorous  of  the  two. 

»The  average  population  of  a  Massachusetts  county  is  240,450,  the  two 
smallest  counties  having  only  4504  and  2902  respectively,  the  largest  669,915. 
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polls,  who  also  cho«8<-  a  shoriff  and  a  clerk.     Police  belongs 
to  the  Towns  and  cities,  not  to  the  county  within  which  they 
lie     The   chief  administrative  officers  are  the  county  commis- 
sioners, of  whom  there  are  three  in  Massachusetts  (elected  for 
three  years,  one  in  each  year),  and  county  treasurer.'     They 
are  salaried  officers,  and  have  the  management  of  county  build- 
inirs,  such  as  court-houses  and  prisons,  with  power  to  lay  out 
new  highways  from  town  to  town,  to  grant  licences,  estimate 
the  amount  of  taxation  needed  to  defray  county  charRes,-  and 
apportion  the  county  tax  among  the  towns  and  cities  by  whom 
it  is  to  be  levied.     But  excejrt  in  this  last-mentioned  respect 
the  county  authority  has  no  power  over  the  ToAvns,  and  it  mil 
be  perceived  that  while  the  county  commissioners  are  controlled 
by  the  legi-slature,  being  limited  by  statute  to  certain  well-defined 
administrative  functions,  there  exists  nothing  in  the  nature  of  a 
county  council  or  other  assembly  with  legislative  functions.    The 
functions  of  the  c.unty  are  in  fact  of  small  consequence:  it  is 
a  judicial  district  and  a  highway  district  and  little  more 

This  New  England  system  resembles  that  of  Old  Lnglana 
as  the  latter  stood  during  the  centuries  that  elapsed  between 
the  practical  disappearance  of  the  old  County  Court  or  Shire 
Moot  and  the  creation  by  comparatively  recent  statutes  of  such 
intermediate  bmlies  and  authorities  as  poor-law  unions,  high- 
way districts  and  boards,   local  sanitary  authorities.     If  we 
compare  the  New  England  scheme  with  that  of  the  England 
of  to-<lay,  we  are  struck  not  only  by  the  greater  simplicity  of  the 
former,  but  also  by  the  fact  that  it  is  the  smaller  organisms, 
the  Towns,  thai  are  most  powerful  and  most  highly  vitalized. 
Nearly  evervthiiig  belongs  to  them,  only  those  duties  devolv- 
ing on  the  (-(.unties  which  a  small  organism  obviously  cannot 
undertake       The    system    of    self-governing  Towns  no  doubt 
works  under  the  suiM'rvisi(.n  of  a  luMly.  the  State  legislature, 
which  can  give  far  closer  attention    to    local  affairs  than  the 
English  parliament  can  give  to  English  local  business.     But 

.  In  Conm-rtiout  the  romnu..i..n.-n.  an-  u,.,K.i>.t.-<l  l.y  the  Stat.-  l.-Ki«laturo 
ami  th.-v  hiiv.-  i...  taxii.K  |x.w.r.      In  UI....ir  l^lHll.i  th.  n   :irr  lion;-  1ml  judi,  i;il 

Sh  Imiliff.  and  county  rlork.     In  M.u«a.hu«.tts  all  j(..l«.=<  an-  appointed  by 

*'""«  Th^-Thi^^f  it.-m»  of  rounty  .xprnditur..  an-  thorn-  for  j.uii.ial  pur,K««.s.  in- 
rlu<linK  the  nmintenan.-.-  of  Imil.linKs.  and  for  road.  ...d  I. «.«.«.  Hut  in  «,mt 
Stat.s  roiwls,  .xr.pt  thi-  f.-w  Stat.-  nmd».  an-  nuuntam.il  l.y  th.Town. 
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in  point  of  fact  the  State  IcRislaturp  intprfcroH  hut  littlo  (loss, 
I  think,  than  tho  Ixx-al  (Jovornniont  Board  intorforos  in  Hnj?- 
land)  with  the  eonchjct  of  rural  local  hiisinesM.  thouRli  often 
required  to  deal  with  the  applications  whicli  Toviis  make  to 
be  divided  or  have  their  lM)undaries  altenvl,  and  which  are  frtv 
quently  resistcnl  hy  a  part  of  the  inhabitants. 

The  to>\ii-nieetinK  system  has,  in  the  opinion  of  American 
publicLstH,  begun  to  decline  in  New  KnRland.  Many  of  the  rural 
areas  have  Iwcome  too  populous  for  it,  and  the  new  imminrants 
that  have  floeke<l  in  —  French-speaking  Canadians,  Irish,  and 
people  from  Central  or  Southern  Europe  -  are  less  fit  to  work 
such  a  system  than  were  the  pure  English  stock  of  a  century  ago. 

The  system  which  prevails  in  the  Southern  States  need  not 
long  detain  us,  for  it  is  less  instructive  and  has  proved  less 
successful.  Here  the  unit  is  the  county,  except  in  Louisiana, 
where  the  equivalent  division  is  called  a  parish.  The  county 
was  originally  a  judicial  division,  established  for  the  purposes 
of  local  courts,  and  a  financial  one,  for  the  collection  of  State 
taxes.  It  has  now,  however,  generally  received  some  other 
functions,  such  as  the  superintendence  of  public  schools,  the 
care  of  the  poor,  and  the  management  of  roads.  In  the  South 
counties  are  larger  than  in  New  England,  but  not  more  popu- 
lous, for  the  country  is  thinly  peopled.'  The  coimty  officers, 
whose  titles  and  powers  vary  somewhat  in  different  States, 
are  usually  tho  Board  or  Court  of  county  conmiissioners,  an 
a8ses.sor  (who  prepares  the  valuation),  a  collector  (who  gathers 
the  taxes  "),  a  treasurer,  a  superintendent  of  education,  an  over- 
seer of  roads  —  all  of  course  salaried,  and  now,  as  a  rule,  electeil 
by  the  people,  mostly  for  one  or  two  years.'  These  county 
officers  have,  besides  the  functions  indicate(l  by  their  names,  the 
charge  of  the  police  and  the  poor,  and  of  the  construction  of 
public  W'  rks,  such  as  bridges  and  prisons.     The  county  judges 

'  Cipornia.  with  .5!>.475  wiiiarr  niilrs,  has  i:{7  counties;  Alahatna,  with  .VJ.'J.V) 
Bfiuarr  milt-.s.  has  fiCi.  Spcakiim  Kciiciiilly,  the  ikwit  States  tiave  thi'  hireer 
roiinties,  just  as  in  KriKhtn;!  the  snialli'st  parishes  are  in  the  first  settled  parts 
i>f  KnKlund,  or  rather  in  tlii.se  parts  where  populatiiin  was  comparatively  dense 
at  the  time  when  pari-he=  «pr;tti2  Ui>. 

'  Sometimes,  as  in  Louisiana,  the  slieriff  is  also  tax  eolleetor. 

'  In  some  States  some  of  these  officials  are  nominated  hy  the  governor.  In 
Florida  the  governor  appf)int.s  even  the  f)oarfl  f>f  five  county  commissioners. 
The  other  county  officers,  viz.  clerk  of  circuit  court,  sherilT,  constaliles,  assessor 
of  taxes,  tax-collector,  treasurer,  superintendent  of  public  instruction,  and  sur- 
veyor, are  elected  by  the  people  for  two     r  four  years. 
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and  the  shprifT,  and  frciiumtly  the  mn.ii-r.  arr  al«)  clectcil 
hy  thr  people  Thr  sheriff  is  every wIhto  in  Aim  nca  neith<>r  an 
ornamental  per.^Hi,  an  he  has  become  in  England,  nor  a  jiidRe, 
with  eertain  executive  functions,  as  in  Scotland,  hut  the  chief 
executive  officer  attached    to  the  judicial   machinery  of  the 

I'ounty.  ,    ,■   •  • 

In  these  Southern  States  there  exist  various  local  divisions 
«maller  than  the  counties.'     Their  names  and  their  attril)utions 
vary  from  State  to  State,  but  they  have  no  lepslative  author- 
ity like  that  of  the  town-meetinR  of  New  England,  and  their 
officers   have   very   limited   jMJwers,  l)ein«   for  most  purposes 
controUwl   by   the  county   authorities.     The  most   important 
local   b(Mly  is  the  school   committee   for  each  sch(M)l  district. 
In  several  States,  such  as  Virginia  and  North  Carolina,  w<'  now 
find  townships,  and  the  present  tendency  seems  in  these  States 
to  be  towards  the  development  of  something  resemlding  the  New 
England  Town.     It  is  a  tendency  which  grows  with  the  growth 
of  jwpulation,  with  the  i)r()gr.ss  of  manufactures  and  of  the  mid- 
dle and  industrious  working  class  occui)ied  therein,  and  especially 
with  the  increased  desire  for  education.     The  school,  some  one 
truly  says,  is  becoming  the  nucleus  of  local  self-government 
in  the  South  now,  as  th(>  church  was  in  New  England  two  cen- 
turies ago.2     Nowhere,  however,  has  there  appeared  a  primary 
assembly ;  while  the  representative  local  a.ss(>mbly  is  still  in  its 
infancy.    'lx)cal  authorities  in  the  South,  and  in  the  States  which, 
like  Nevada  and  Oregon,  may  be  said  to  have  adopted  the  county 
system,  are  generally  executive  officers  and  nothing  more. 

The  third  t.vpe  is  less  easy  to  characterize  than  either  of  the 
two  preceding,  and  the  forms  under  which  it  appears  in  the 
Middle  an<l  North-western  States  are  even  more  various  than 
those  referable  to  the  second  t>7)e.  Two  features  mark  it. 
One  is  the  importance  and  power  of  the  county,  wl.ch  in  the 
history  of  most  of  these  States  appears  before  any  smaller 
division  ;  the  other  is  the  activity  of  the  township,'  which  has 

1  In  South  Caroliiui  tho  parisl.  was  originally  a  pr.  tty  strong  local  unit,  but 
it  ,-ithnrpM  awav  as  th.>  county  grew  under  tho  influence  of  the  plantation 
Bysteni.  The  word  •'parish'  is  in  America  now  practically  equivalent  to 
"congregation,"  and  does  not  denote  a  local  area. 

»  WirLm  ha.s  moved  in  this  direction.  See  Mr.  George  E  Howard  8  tn  I8e 
Local  Constitutional  History  of  Ih-  I'nited  States,  and  Mr,  Fairlie  8  re.  -ok 

on  Local  Government  in  Counties.  Tou;ui,  and  Villages  Tr„„i.„j 

•"Township"    is   the   term    most   frequently   used   outside   New  bnglana 
Town  "  in  New  England. 
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more  in(l«'{K'n(len(«'  and  a  lurRCT  ratiRc  of  coinjH'ti'ncc  than  under 
the  My.Mtciii  of  the  South.     Now  of  these  two  featuroH  the  fonner 
is  the  tnore  conspicuous  in  one  uroup  of  States  -    Pennsylvania, 
New  Jers<'y,   New   York.  Ohio,   Indiana,   Iowa;  the  latter  in 
another  Rroup  -  Michigan,  Illinois,  \Viscon.«in,  Minnesota,  the 
two  Dakotas,  the  reason  IwitiK  that  the  New  EnglanderH,  who 
were  often  the  lar';.'st  and  usually  the  most  intellinent  and  ener- 
getic eleini'ut  ainonj?  the  settlers  in  the  more  northern  of  these 
two  State  groups,  carried  with  them  their  attachment  to  the 
Tuwni  system  and  their  sense  of  its  value,  and  succeeded,  though 
sometimes  not  without  a  struggle,  in  establishing  it  in  the  six 
great  and  prosiwrous  commonwealths  which  form  that  group. 
On  the  other  hand,  whiU'  Pennsylvania,  New  Jersey,  and  New 
York  had  not  (from  the  causes  already  stated)  started  with  the 
Town  system,  they  never  adopted  it  complct,.ly  ;  while  in  Ohio 
and  Indiana  the  influx  of  settlers  from  the  Slave  States,   a.s 
well  as  from  New  York  and  Peim.sylvania,  gave  to  the  county 
an  early  preponderance,  which  it  has  since  retaine<l.     The  con- 
flict of  the  New  England  element  wth  the  Southern  element  i.s 
best  seen  in  Illinois,  the  northern  half  of  which  State  was  settled 
by  men  of  New  England  blood,  the  southern  half  by  pioneers 
from  Kentucky  and  Tennessee.     The  latter,  coming  first,  estab- 
lished th(!  county  system,  but  the  New  Englanders  fought  again.st 
it,  and  in  the  constitutional  convention  of  1848  carried  a  provi- 
sion, embodied  in  the  constitution  of  that  year,  and  repeated  in 
the  present  constitution  of  1870,  whereby  any  county  may  adopt 
a  system  of  township  organization  "whenever  the  majority  of  the 
legal  voters  of  the  county  voting  at  any  g«-neral  election  shall  so 
determine."  '     Under  this  i)ower  four-fifths  of  the  102  counties 
have  now  adopted  the  township  system. ^ 

Illinois  furnishes  so  good  a  sample  of  that  system  in  its  newer 
form  that  I  caimot  do  better  than  extract  from  a  clear  and 
trustworthy  writer,  the  folhming  account  of  th«>  whol(>  scheme  of 
l<)cal  self-g()vermne»>t  in  that  State,  which  is  fairly  tyj)ical  of  the 
N<jrth-west  :  — 


(■(iiinty  piystiiii   pre- 


•  S....  ro„,tifMtinM  nf  1S7n,  Art  X  5  r,.  whm-  :i  pr.>visK>n  i.  a.i,i...i  ij.ut  ui.v 
rouiity  <l,  MiiiiK  l<>  fr)i>i;iki'  township  ort'iiiiizatioii  inav  <!..  sc  l.v  a  vote  nf  th'.- 
fliTf.)is  111  111,,  rouiity,  in  wlildi  las.^  it  <oiii(s  umlir  tlic> 
S(iilH<l  ill  tlic  fiilliiwiiit;  Mcctioiis  of  that  artid.-. 

Mlli.-iois  ha.s  !().>  (ouiiti.s,  with  an  aviiaij.'  poimhition,  in  l<M(l  of  r,-,(H)()- 
Iowa  !»",)  (•OUI1I1..S,  with  an  av.niK-'  popuhitioii  in  llllO  of  J.'.tiT.V  Ih,.  avi  i-ik.' 
popuhition  of  til.'  40  fouutiis  of  KiiBlan.l  (.■xdudiiig  Wales)  was  (in  l\H)l)  ilS  000 
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"  When  the  people  of  a  county  have  voted  to  adopt  the  township 
8V8tem,  the  commissioners  proceed  to  divide  the  county  mto  towns,  mak- 
.ne  them  conform  with  the  conRressional  or  s<-hf)ol  townships,  except  m 
siwcial  cases.  Every  town  is  invested  with  coriwrate  capacity  to  be  a 
oartv  in  legal  suits,  to  own  and  control  property,  and  to  make  contnwrts. 
The  annual  town-meeting  of  the  whole  voting  population,  held  on  the 
first  Tuesday  in  April,  for  the  election  of  town  officers  and  the  transaction 
.)f  misceUaneous  business,  is  the  central  fact  in  the  town  government. 
The  people  a.ssembled  in  town-meeting  may  make  any  orders  concern- 
ing the  acquisition,  use,  or  sale  of  t.)wn  property ;  direct  officers 
in  the  exercise  of  their  duties ;  vote  tnxes  for  roads  and  bridges,  and  for 
other  lawful  puri^ses ;  vote  to  institute  or  def»-nd  suits  at  law  ;  legislate 
on  the  subject  of  noxious  weeds,  and  offer  n-wanls  to  encourage  the  ex- 
termination of  noxious  plants  and  vermin ;  regulate  the  running  at  large 
of  cattle  and  other  animals;  establish  pounds,  and  provide  for  the  im- 
pounding and  sale  of  stray  and  trespassing  animals ;  provide  public  wells 
and  watering-places;  enact  bye-laws  and  rules  to  carry  theu-  powers  into 
effect:  impose  fines  and  i>enalties,  and  apply  such  *-m^  m  any  manner 
conducive  to  the  interests  of  the  town.> 

*'  The  town  officers  are  a  suj)ervisor,  who  is  ex  officio  overseer  of  tne 
Door  a  clerk,  an  assessor,  and  a  (H)lle<-tor.  all  of  whom  are  chosen  an- 
nually ;  three  commissioners  of  highways  elected  for  three  years  one  re- 
tiring every  year ;  and  two  justices  of  the  peaee  and  two  constables,  who 
hold  office  for  four  years. 

"  Every  male  citizen  of  the  United  States  who  is  twenty-one  years  old. 
who  has  resided  in  the  State  a  y.ar,  in  the  county  ninety  days,  and  in  the 
township  thirty  days,  is  entitled  to  vote  at  town-meeting ;  but  a  year  s 
residence  in  the  town  is  requiml  for  eligibility  to  office. 

"  The  supervisor  is  Iwth  a  town  and  a  county  officer.  He  is  general 
manager  of  town  business,  and  is  also  a  mcml)er  of  the  county  board, 
which  is  composed  of  the  supervisors  of  the  several  towns,  and  which  has 
general  control  of  the  county  business.  He  also  wts  as  overseer  of  tlie 
poor  The  law  leaves  it  to  Iw  determined  by  the  people  of  a  county 
wiiether  the  separate  towns  or  the  county  at  large  shall  assume  the  caro 
of  r)aupers.  When  the  town  has  tb  ^  matter  in  charge,  the  overseer  gen- 
erally provides  for  the  indigent  by  a  system  of  out-ihwr  relief,  if  the 
.'ounty  supijorts  the  j)oor.  the  county  Umnl  is  authorized  U>  establish  a 
iKK)r-l"u)Use  and  farm  for  tlie  iwrnianent  c-are  of  the  destitute,  and  tem- 
i»orarv  n-lief  is  affordwl  by  the  overs«H-rs  in  their  resjx'ctive  towns,  at  the 
(Hiunly's exi)ense.     The  suihts isor.  ass«^ssor.  and  clerk  constitute  a  Board 

of  Health.  ,    ,  ,      , «     1  f    ^ 

"  Town  officers  are  «-om|>ensate<l  according  to  a  s<-he<lule  of  hxeil  fees 

for  sj)e<-ific  services,  or  else  receiv rtaiii  i»r  di,m  wages  for  time  a<'tualiy 

employed  in  official  duties.     The  lax-collector's  nnolument   is  a  per- 
centage. ,  ,     - 

"  Fors<'hool  pur|M)st'S,  the  township  is  a  s«'parateaiid  tlisliiut  corpora- 
tion with  the  l«"Kal  stvle.  '  Trustees  «)f  ScIkmiIs  of  Township .  Range 

','  oeecmliiig  to  tile  nunilKT  by  which  the  township  is  designatwl  in 

<  ThiT.'  iiri-  KiiKlisli  iimJoitirs  to  all  th<'««'  p«.w.Ts,  Imt  in  Eimland  »omf  <>( 
them  .ir.'  nr  »<•«•  fxtrcim-d  in  tho  Manor  i-ourt  und  not  in  the  Vi-ntry. 
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the  Congressional  Survey.  Tlif  .scIkk)!  trustees,  three  in  number,  are 
usually  elected  with  the  oificers  of  the  eivil  township  at  town-meetings, 
and  hold  office  for  three  years.  They  can  divide  the  township  into  8<;hooI 
districts.  It  must  be  rememlK>red  that  the  townsJiip  is  cxm-lly  six  miles 
square.  It  is  the  custom  to  divide  it  into  nine  districts,  two  miles  square, 
and  to  erect  a  schoolhouse  near  the  centre  of  em-h.  As  the  county  roads 
are,  in  most  instances,  constructed  on  the  section  lines  —  and  therefore 
run  north  and  south,  east  and  west,  at  intervals  of  a  mile  —  the  traveller 
expects  to  find  a  schoolhouse  at  every  alternate  crossing.  The  people 
who  live  in  these  sub-districts  elect  threts  school  directors,  who  control 
the  school  in  their  neighbourhood.  They  are  obliged  to  maintain  a  free 
Kch(M)I  for  not  less  than  fi\e  nor  more  than  nine  months  in  every  year, 
are  empowere<l  to  build  and  furnish  scho<)lhous(>s,  hire  teachers,  and  fix 
their  salaries,  and  determine  what  studies  shall  be  taught.  They  may 
levy  taxes  on  all  tlm  ta.xabhi  pn)|)erty  in  their  liistrict,  l>ut  are  l'ori)id(len 
t<j  exceed  a  rat«  of  two  jH'r  cent  for  tnlucational  or  tlu-ee  per  cent  for  build- 
ing purposes. 

"  The  township  funds  for  the  support  of  schools  arise  from  three 
source  .  (1 )  The  pr«)ce«Hls  of  the  school  lands  given  l»y  the  United  State-! 
Ciovernment,  the  interest  from  which  alone  nuiy  l)e  exi)ended.  (2)  The 
State  annually  levies  on  all  pniin^rty  a  tax  of  one-fifth  of  one  |)er  cent, 
which  con.stitutes  a  State  scIkkiI  fund,  and  is  divided  among  the  counties 
in  the  ratio  of  their  scho«jl  jKipulation,  and  is  further  distributed  among 
the  townships  in  the  same  rati(».  {."J)  Any  amount  n«'e«led  in  addition  to 
these  sums  is  rai.sed  by  taxation  in  the  distri<'ts  under  authority  of  the 
directors.  All  p<'rsons  lH"twe«'n  tiie  ages  of  six  an<l  twenty-one  years 
are  entitled  to  free  school  privileges.  Wonu'U  are  eligible  to  every  s<'1i(m)1 
office  in  the  State,  and  are  fre<juently  chosen  din-ctors. 

"  The  average  Illinois  cotmty  contains  sixti^-n  townships.  The  county 
government  is  establishetl  at  some  place  designated  by  the  \oter8.  anil 
called  the  'county  .seat.'  The  cor|M>rate  iMiwers  of  the  coiint\  are  exer- 
cised by  the  county  Inmrd,  which,  in  counties  under  township  organiza- 
tion, is  comiKjsod  of  the  several  t4)wn  supervisors,  while  in  other  counties 
it  consists  of  three  commissioners  elected  by  the  people  of  the  whole 
county.  The  Imard  manage  all  county  property,  funds,  and  business; 
erei't  a  court-house,  jail,  poorhouse.  and  any  necessary  buildings ;  levy 
ct»unty  taxes,  audit  all  accounts  and  claims  against  the  county,  and,  in 
counties  not  under  township  organization,  ha\c  general  oversight  of  high- 
ways and  paup«'rs.  K\en  in  counties  whiih  liav«'  given  the  care  of  high- 
ways to  the  townships,  the  county  board  may  appropriate  funds  to  aid 
in  constructing  the  nuin'  important  mads  and  ex|)ensive  bridges.  The 
fn'asurer.  sherilT,'  coroner,  and  surveyt>r  are  county  functionaries.' 

"  The  county  suj)erintendeni  of  sch(M)ls  has  o\  iTsight  of  all  educational 
matters,  a<lvis«'s  town  trustees  and  ilistrict  directors,  and  collects  com- 
plete school  statistics,  which  he  re|M)rts  to  the  r-ounty  Ixiard,  and  tran>i- 
niits  to  the  State  su|H>rintendenl  of  public  msiruction. 

'  The  shcrifT  is  the  execufivc  officer  of  llic  hiulicr  r-oiirtM.  witli  rcsponaitiility 
for  the  pcarc  of  thr  county.     In  case  itt  riot  he  niay  I'ali  out  tlic  county  militia. 

'Ordinary  police  work,  other  than  juiliiial,  is  not  a  county  matter,  l)ut  left 
to  the  township  with  its  coiimIuIiIcs. 
2h 
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"  Every  county  elects  a  judge,  who  has  full  probate  jurisdiction,  and 
appoints  administrators  and  guardians.  He  also  has  jurisdiction  in  civil 
suits  at  law,  involving  not  more  than  $UU),  in  such  minor  crimmal  cases 
as  are  <!ognizahle  by  a  justice  of  the  pew*,  ami  may  entertain  appeals 
from  justices  or  police  courts.  The  State  is  div  ided  into  thirteen  judicial 
districts,  in  cm-h  of  which  the  people  elwt  three  judges,  who  constitute  a 
circuit  court.  The  tribunal  holds  two  or  more  sessions  annually  in  each 
county  within  the  circuit,  and  is  attended  at  c%'ery  term  by  a  grand  or 
I)etit  jury.  It  has  a  general  original  jurisdiction,  and  hears  appeals  from 
the  county  judge  and  from  justices'  courts. 

"  To  complete  the  judicial  system  of  the  State  there  are  four  appellate 
courts  and  one  supreme  court  of  last  resort.  Taxes  whether  for  State, 
county,  or  town  puriwses  are  computed  on  the  basis  of  the  assessment 
made  by  the  town  assessor,  and  are  collected  by  the  town  collector. 
The  assessor  views  and  values  all  real  estate,  and  requires  from  all 
Ijersons  a  true  list  of  their  personal  property.  The  assessor,  clerk,  and 
supervisor  constitute  a  town  equalizing  board,  to  hear  complaints  and 
to  adjust  and  correct  the  a.ssessment. 

"  The  assessors'  Ixjoks  from  ali  the  towns  then  go  before  the  county 
board,  who  make  such  corrections  as  cause  valuations  in  one  town  to 
bear  just  relation  to  valuations  in  the  others.  The  county  clerk  trans- 
mits an  abstract  of  t'.d  conwted  assessment  to  the  auditor  of  the  State, 
who  places  it  in  the  hands  of  a  State  Itoard  of  equalization. 

"  This  board  adjusts  valuations  l)etweon  counties.  All  taxes  are  esti- 
mated and  collected  on  this  finally  corrected  assessment.  The  State 
authorities,  the  county  board,  the  town  supervisors,  the  highway  com- 
nassioners,  the  township  school  trustees,  and  the  proper  officers  of  incor- 
j.>orated  cities  and  villages,  all  certify  to  the  county  clerk  a  statement  of 
the  amount  they  require  for  their  several  purposes.  The  clerk  prepares 
a  collet'tion-lMHjk  for  each  town  explaining  therein  the  sum  to  be  raised, 
for  each  purpos«i.  Having  collected  the  total  amount  the  collector  dis- 
burses to  each  pn)jH'r  authority  its  respective  quota.  In  all  elections, 
whether  for  President  of  the  United  States,  representatives  in  Congress, 
State  officers  or  county  officers,  the  township  constitutes  an  ele<!tioii 
precinct,  and  the  supervisor,  as.sessor,  and  collector  sit  as  the  election 
judgt«. 

"The  words  'town'  and  'township'  signify  a  territorial  division  of 
the  county,  incorjwrated  for  purposes  of  local  government.  There  re- 
mains to  be  mentioiutl  ii  vcrj-  numerous  class  of  municipal  corporations 
known  in  Illinois  statutes  as  'villages'  and  'cities.'  A  minimum  jiopii- 
lation  of  thre«?  hundn-*!,  wcupying  not  more  tiian  two  square  miles  in 
extent,  may  by  fxtpular  vote  lHH'<)me  incorporatttl  as  a  'village,'  under 
provisions  of  the  general  law.  Six  village  trustws  are  chosen,  and  they 
make  one  of  their  numlK>r  pn-sitlent,  thereby  conferring  on  him  the  gen- 
eral thities  of  a  mayor.  At  their  dis<r«'lion  the  trustees  ap|M)iut  a  clerk, 
a  treasurer,  a  street  commissioner,  a  village  constable,  and  other  officers 
as  tl'.ey  deem  necc  sary.  The  people  may  elect  a  police  magistrate,  whose 
jurisdiction  is  e.iual  to  that  of  a  justice  of  the  peat  ."  ' 

'  Local  Goerrniiifut  in  lIlinoiH,  t)y  All)crt  Shaw,  LL.D.,  in  /.  H.  U.  Studiet. 
Baltiiiitirf,  1SS3. 
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A  similar  picture  of  the  town-meeting  in  Michigan  is  given  by 
another  authority :  — 

"  The  first  Monday  in  April  of  oavh  yoar  ovrry  r-itizen  of  the  Tnited 
Stat«».s  twenty-one  years  of  ace  and  upwards  who  has  resided  in  the  State 
t<i.\ months, and  in  the  township  the  ton  days  preceding,  has  the  right  of 
attending  and  participating  in  the  meeting.  The  supervisor,  the  .  hief 
executive  officer  of  the  township,  presides.  After  the  choice  of  officers 
for  the  ensuing  year  the  electors  pn-ceed  to  I  he  discussion  of  town  l)usiness. 
Complaint  is  [H^haps  made  that  •]w  <'attle  in  a  certain  part  of  the  town- 
ship are  doing  damage  by  runni,.^  at  hirf'c,  a  l)ye-law  is  passed  forbidding 
the  same  under  penalty  not  exctH^bng  ten  dollars. 

''  A  bri<lge  may  lie  wanted  in  another  part  of  the  township,  but  the  in- 
habitants of  that  road  district  cannot  bear  the  expense;  the  town-meeting 
votes  the  necessarj-  amount  not  exceeding  the  limits  of  law,  for  the  laws 
restricting  the  amount  of  taxation  and  indebtedness  are  very  particular 
in  their  provisions. 

"  The  voters  may  regulate  the  keeping  and  sale  of  gunpowder,  the 
licensing  of  dogs, and  the  maintenance  of  hospitals,  and  may  order  the 
vaccination  of  all  inhabitants.  They  can  also  decide  how  much  of  the 
one-mill  tax  on  every  dollar  of  the  valuation  shall  he  applied  to  the  pur- 
chase of  fwoks  for  the  township  library,  the  residue  going  to  .schools. 
"Theannual  reports  of  the  various  township  officers  charged  with  the 
disbursement  of  public  moneys  are  also  submitted  at  this  time.  In  short, 
whatever  is  local  in  character  and  affecting  the  township  only  is  subject! 
to  the  control  of  the  peojjlo  assembled  in  town-meeting. 

"  Yet  we  may  notice  some  minor  differences  between  the  New  England 
town-meeting  and  its  sister  in  Michigan.  In  the  latter  the  bye-laws  and 
regulations  are  less  varied  in  chamcfer. 

"  This  is  due  to  the  fact  that  in  the  West  that  part  of  the  township 
where  the  inhabitants  are  most  numerous,  the  village,  and  for  whoso 
regulation  many  laws  are  neces.sary,  is  s(>t  off  as  an  incorporated  village, 
just  as  in  nearly  all  the  Ontral  and  Western  States.  These  villages  have 
the  privilege,  either  dire<-tly  in  villagt  meeting  or  m< ire  often  through  a 
council  of  five  or  more  trustees,  of  niani>ging  their  own  hx-al  affairs,  their 
police,  fir«>  department,  streets,  and  waterworks.  In  some  States,  how- 
ever, they  are  considered  parts  of  thj-  township.and  as  such  vote  in  town- 
meeting  on  all  questions  touching  township  roa<ls,  bridges,  the  iMwr.and 
schools."  ' 

The  con.si)i('tious  feiiturr  of  this  syst(>rn  is  the  reappearance 
of  the  New  Enghmd  town-meet ing,  though  in  a  somewhat 
less  primitive  and  at  the  same  tinu>  less  perfect  form,  because 
the  township  nf  the  West  is  a  more  .'irtifici.^l  organism  than  the 
rural  Town  of  Massachusetts  or  Rhode  Island,  where,  until 
after  the  middle  of  the  nineteenth  century,  nearly  every  body  was 

'  Local   Goremment    in  Michigan,    by   E.  W.    Bcinis,  in   J.    H.    V.  Sttidies 
Baltimore,  1883. 
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of  English  blood,  everybody  knew  everybody  else,  everybody 
was  edrcated,  not  only  in  book  learning,  but  in  the  traditions 
of  self-government.  However,  such  as  it  is,  the  Illinois  and 
Michigan  system  has  spread  and  seems  likely  to  spread  further. 
It  exists  in  Wisconsin  and  Minnesota.  Recent  legislation  per- 
mits its  adoption  in  California,  Nebraska,  and  in  the  two 
Dakotas,  though  in  tlie  western  parts  of  these  two  last-namec" 
States  few  townships  have  been  as  yet  established.' 

A  high  authority  writes  to  me  :  — 

"Attendance  and  interest  m  the  town-meetings  of  the  North- 
West  are  much  below  those  in  the  New  England  towns.*  The 
importance  of  township  government  in  these  States  is  also 
diminished  by  the  separate  organization  of  villages  and  small 
cities  and  by  the  greater  development  of  county  functions." 

In  proportion  to  the  extent  in  which  a  State  has  adopted 
the  township  system  the  county  has  tended  to  decline  in  impor- 
tance. It  is  nevertheless  of  more  consequence  in  the  West 
than  in  New  England.  It  has  frequently  an  educational  official 
who  inspects  the  schools,  and  it  raises  a  tax  for  aiding  schools 
in  the  poorer  townships.  It  has  duties,  which  are  naturally 
more  important  in  a  new  than  in  an  old  State,  of  laying  out  main 
roads  and  erecting  bridges  and  other  public  works.  And  some- 
times it  has  the  oversight  of  township  expenditure.'  The  board 
of  county  coniP-ilssioners  consists  in  Michigan  and  Illinois  of  the 

'  In  Switzorlaiul  the  rural  (icmcindo  or  Commune  is  the  r>a8i8  of  the  whole 
Bolf-s,  )vrrnin(5  systoni  of  the  Ciiiitori.  It  has  eharce  of  the  pf)liee,  the  poor,  and 
eehoolst.  and  owns  lands.  It  has  a  primary  ivssembly,  meetinc  several  times  a 
year,  which  discusses  communal  business  and  elects  an  administrative  council. 
It  resembles  in  these  rcsi)eet«  an  American  Town  or  Township,  but  is  suhject 
for  some  purposes  l.>  the  jurisdiction  of  an  offii  ial  <'alled  the  Statthalter,  a|)- 
pointe<l  by  the  Canton  for  a  district  comprisiiiK  a  numlier  of  eomnuuies. 

'  "  In  townships  of  .")00  to  (iOO  voters  an  attendance  of  10  to  JO  is  often  n-ported, 
while  in  many  cases  the  busiii  ss  is  transiieted  by  niemlwrs  of  the  township 
bf).iril.  liider  these  conditions  thi>re  can  In-  little  of  thi-  active  popular  debate, 
which  makes  the  New  EnRland  meetinn  an  interesting  object  of  study."  Fairlie, 
l.,oriil  (iiivrrnmeni  in  CounHrn,  Toii-n-t.  and  V'UUmcs.  p.  170. 

'  Mr.  Heniis  says  :  "Inasmuch  as  many  of  the  thousand  or  more  townships 
of  a  St;ite  lai-k  the  political  education  an<l  cons'^rvatism  necessary  for  perfect 
self-control,  since  also  many  through  lack  of  means  cannot  raise  sufficient 
nii-:i-y  fnr  r.-.-.s^U  bri'lecs.  school?,  and  the  poor,  h  hiaher  authority  is  needed, 
with  the  power  of  e(iualizinK  the  valuation  of  oeveral  contiKUOus  towns,  of  tax- 
ing the  whole  numlwr  for  the  Ix-nefit  of  the  poorer,  and  of  exercising  a  gen- 
eral oversight  over  township  expenses.  ...  All  educators  earnestly  advocate 
county  and  State  control  of  schools,  that  there  may  Ix-  uniformity  of  methods, 
and  that  the  country  districts,  the  nurseries  of  our  great  men  in  the  past,  may 
not  degenerate.     IJut  two  influences  oppose:   the  fear  of  centraliiation  on  the 
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supervisors  of  all  the  townships  w-ithin  the  county  ;  in  Wisconsin 
and  Minnesota  the  commissioners  are  directly  chosen  at  a  county 
election. 

The  authority  to  whom  I  have  already  referred  observes  :  — 
"The  County  is  of  much  more  consequence  throughout  the 
Middle  and  North-West  than  in  New  England.  In  addition  to 
judicial  administration,  county  expenditures  for  charities,  roads 
and  bndges,  and  educational  purposes  are  of  considerable  impor- 
tance. County  poorhouses  are  maintained  ;  and  poor  relief  is 
largely  a  county  function.  Main  roads  and  bridges  an<l  some- 
times drainage  ditches  and  other  i)ul)lic  works  are  built  by  the 
county,  though  county  expenditure  for  these  purposes  is  less 
in  States  like  Illinois  and  Michigan,  where  the  town-meeting 
exists,  than  in  Ohio  and  Indiana.  The  per  capita  county  ex- 
penditure in  the  States  of  the  Middle  West  is  in  fact  larger 
than  in  any  other  group  of  States  except  the  Mountain  and 
Pacific  States  ;  while  in  addition  to  county  expenditures,  county 
officials  collect  an  important  part  of  the  State  reveimes,  and 
sometimes  have  the  oversight  of  towTiship  expenditure." 

In  Michigan,  in  most  counties  in  Illinois,  and  in  Wisconsin, 
county  administration  and  finances  are  in  charge  of  a  board  of 
supervisors  elected  by  townships  and  cities,  as  in  New  York.  In 
some  Illinois  counties  and  in  Minnesota,  the  Dakotas,  and  Ne- 
braska, there  are  small  county  itoards  of  3  to  7  members,  usually 
elected  l)y  districts.  The  larger  boards  of  sufXTvisors  are  more 
representative,  but  .seem  to  be  less  efficient  administrative 
authorities;  and  in  a  number  of  the  larger  counties  of  .Michigan 
some  of  the  powers  of  these  boards  have  been  transferred  to  small 
l)oards  of  auditors.  As  a  rul",  these  county  boards  have  no  im- 
portant legislative  power;  but  in  Michigan,  by  an  act  of  HKW), 
thel)oardsof  supervisors  were  given  a  general  grant  of  local  legis- 
lative power,  to  meet  the  conditions  brought  about  by  the  restric- 
tion on  special  acts  i^y  the  legislature  in  the  new  constitution  of 
that  State. 

Other  elective  county  officers  in  these  States  are  the  prosecut- 
ing attorney,  sheriff,  coroner,  county  clerk,  county  treasurer, 
auditor  or  a.sse.s.sor,  and  surveyor. 

Th:  political  importance  of  the  county  is  iudicated  by  the 

part  oi  the  small  towns  whioh  upwl  it  most,  ami  the  di.tlik.-  of  tlic  rich  liti.s 
to  tax  themselvi-s  for  the  country  liiBtripts."  —  L<xvi/  Oorrriimrnt  in  Miihiwin, 
Ut  nupra,  p.  18. 
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position  occupied  by  the  county  committee  in  the  party  organ- 
izations, and  by  the  ceatrinR  of  campaign  activity  within  this 

district. 

I  pass  to  the  mixed  or  comi)ronuso  system  as  it  appears  in  tlie 
other  group  of  States,  of  which  Pennsylvania,  Ohio,  Indiana, 
and  Iowa  may  be  taken  as  samples.  In  thest?  States  we  find 
no  town-meeting.  Their  township  may  have  greater  or  less 
power,  but  its  members  do  not  come  together  in  a  primary 
assembly ;  it  elects  its  local  officers,  and  actb  only  through  and 
by  them.  In  Ohio  there  are  three  to\vn.ship  trustees  with  the 
entire  charge  of  local  affairs,  a  clerk,  and  a  treasurer.  In  Penn- 
sylvania the  township  is  governed  by  two  or  three  supervisors, 
elected  for  three  years,  one  each  year,  together  with  an  a.ssessor 
(for  valuation  purposes),  a  town  clerk,  three  auditors,  six 
school  directors,  elected  for  three  years,  two  each  year;  and 
(where  the  poor  are  a  township  charge)  two  overseers  of  the  poor. 
The  supervisors  may  lay  a  rate  on  the  to^vnship  not  exceeding 
one  per  cent  on  the  valuation  of  the  property  \vithin  its  limits  for 
the  repair  of  roads,  highways,  and  bridges,  and  the  overseers 
of  the  poor  may,  with  the  consent  of  two  justices,!  levy  a  similar 
tax  for  the  poor.  But  as  the  poor  are  usually  a  county  charge, 
and  as  any  ratepayer  may  work  out  his  road  tax  in  lalxjur,  town- 
ship rates  amount  to  very  little. 

"  In  Iowa,"  says  Mr.  Maf-y,  "  the  civil  township,  which  is  usually  six 
miles  square,  is  a  Iwal  Kovernineni  for  lioldiiiK  elections,  repairing  roatls, 
testinK  j)roperty,  Riving  relief  to  the  iM)or,  and  othiT  business  of  loeal  in- 
terest. Its  otrieers  are  thrw  trustees,  one  clerk,  a  road  supervisor  for 
each  road  distri<t,  one  assessor,  two  or  more  justices  of  the  pea<^e,  and 
two  or  more  constal>les.  The  justices  and  constaliles  are  in  a  sense 
county  officers.  Yel  Ihey  are  elected  l>y  townsliips.  and  if  they  remove 
from  "the  township  in  wliich  I  hey  are  chosen,  they  cease  to  he  officers. 
The  trustees  are  chosen  for  three  years.  i)ut  their  terms  of  office  are  so 
arrauKed  that  one  is  cliosen  eadi  year.  The  other  officers  are  <'hosen  for 
two  years.  If  there  is  within  the  limits  of  the  township  an  incor|M)rated 
town  or  ciiy,  the  law  requires  that  at  least  one  of  the  justices  shall  live 
within  the  "town  or  city.  The  voters  within  the  town  or  city  choose  a 
separate  assessor.  The  voters  of  the  city  are  not  allowed  to  vote  for  road 
supervisors*  nor  for  the  township  assessor:  they  vote  for  all  other  town- 
ship officers.  ... 

"  The  trustees  of  the  township  have  various  duties  in  the  administra- 
tion of  the  poor  laws.     An  able-bodied  person  applying  for  aid  may  be 


'  .lusticos  arc  elected  by  the  pi-ople  for  five  years,  and  commissioned  by  the 
governor  of  the  State. 
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required  to  work  u|K.n  the  stn-ets  or  l.iRhwa.vs.  If  a  ,M.rs„„  who  has 
«-quired  a  legal  Hottlern,.nt  in  th.-  •■uunt.v,  and  who  has  no  n.ur  nlatives 
able  to  support  hini,  applies  to  the  trustees  for  ai.l.  it  is  th.  ir  duly  to  I,M)k 
into  the  em-  and  furnish  or  refuse  n-lief.  If  they  decide  t..  furnish  i( 
they  may  do  s<,  hy  senduiR  the  ,H-rson  to  t].,.  .ounly  fKH.rhouse,  or  hy  mv'- 
mghim  what  they  think  n..<.dful  in  f..od.  elothin^.tnedieal  atlendanee  or 
money.  f  ,hey  refuse  ai,l.  the  applicant  n.a.s  «o  to  the  .-ounty  "  fier- 
visor«.  and  they  may  order  the  truste,.s  to  furnish  aid  ;  or  if  the  LuryL 

wTthhnM  i  ^^  tTlr  ""■*'  *\'''*"*'  "i*.  ""«i^-'.v.  <»"•>•  nmy  order  them  to 
withhol.l  I  .  In  ail  <ase.s  where  aid  is  furnished  ,lire.tly  hy  the  trustees 
totheappheant  they  are  nnjuire,!  to  send  a  statement  of  the  e^ise 
ineurred  to  the  auditor  of  the  county,  who  presents  th.>  hills  to  the  Lard 
of  superyisors.     All  hills  for  the  nlief  of  the  poor  are  pai<l  hyX  eouiu 

hands  of  the  truste..s.  liut  m  counties  where  no  poorhouse  is  proyide<l 
and  where  the  surK>rM8ors  make  no  pro\ision  for  the  |MH,r.  the  trust«>s 
are  required  to  take  entin,  .harge  of  the  business.  Yet  in  any  ca.se  t7,e 
county  must  meet^the  exjH^nses.  The  tnistees  are  the  he«ith^,fflcers  of 
the  township.  They  may  re«iuire  persons  to  he  \  accinated  •  they  mav 
fTn^T  *^«.'^":r'«;  of  fil.h  injurious  to  health  ;  they  majipt  Ki-wi 
for  preserymg  he  health  of  the  community  and  enforce  them  by  fine  and 
imprisonment.    '  •'      «"*"" 

In  most  of  these  States  the  county  overshadows  the  to^vn- 
ship.     Taking  Pennsylvania  as  an  e.xample,  we  find  each  county 
governed  hy  a  hoard  of  tliree  comniissioners,  elected  for  three 
years,  upon  a  minority  vote  system,  the  elector  heing  allowed 
to  vote  for  two  candidates  only.     Ik'sides  these  there  are  officers 
also  chosen  hy  popular  vote  for  three  years,  viz.  a  sheriff,  coroner' 
prothonotary,  registrar  of  wills,   recorder  of   de(>ds.  treasurer' 
surveyor,  three  auditors,  clerk  of  th(>  cuirt,  district  attorney' 
Nome  of  the.se  officers  are  paid  hy  fees,  except  in  counties  whose 
population  exceeds  50,000,  where  salaries  are  usually  provided 
A  county  wth  at  least  40.000  inhahitants  is  a  judicial  (hstrict.an.i 
elect.s  Its  judge  for  a  term  of  ten  years.     \„  „ow  countv  is  to  con- 
tain less  than  400  square  miles  or  20,(HK)  inhahitants.^     The 
county,  hesides  its  judicial  business,  with  the  management  of  the 
pnsons  incident  thereto,  an<l   its  duties  as  respects  highways 
and  bndges,  has  educational  and  usuallv  also  p(K)r-law  functions  • 
and  It  levies  its  county  tax  and  the  State  taxes  through  a  collector 
tor  each  township  whom  it  and  not  the  township  appoints.     It 
audits  the  accounts  of  to\vnships,  and  has  other  rights  of  control 

'Our  nrrr^nment:  a  Tvrf-Book- for  I  own  Srhnols.  pp.  21-2.3 
!>oe  CoMtitution  of  IVnMylvuniii  of  IKT.t,  Arts.  xiv..  xiii..  and  v 
ino  avcraRo  tM)pulati()n  of  a  county  in  IVinwylvania  was.  in  1!H0,   I14«5 
1  here  are  8Uty-8even.  .«v.). 
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over  thpso  minor  rommunitips  oxomiing  those  allowed  by  Michi- 
gan  or  Illinois.     I  must  not  omit  to  remark  that  wh^re  any  local 
area  is  not  governed  by  a  primary  assembly  of  all  its  citizens, 
as  in  thos<'  States  where  there  is  no  town-meeting,  and  m  all 
States  in  resi^ct  to  counties,  a  method  is  frequently  provided 
for  taking  the  judgment  of  the  citizens  of  the  local  area,  be  it 
to'Aiiship  or  county,  by  popular  vote  at  the  polls  upon  a  spoc^ific 
question,  usually  the  borrowing  of  money  or  the  levying  of  a 
rate  beyond  the  regular  amount.     This  is  an  extension  to  local 
divisions  of  the  so-called  "plebiscitary"  or  referendum  method, 
whoso  application  to  State  legislation  has  been  discussed  in  a 
preceding  chapter.     It  seems  to  work  well,  for  by  providing 
an  exceptional  method  of  meeting  exceptional  cases,  it  enables 
the  ordinary  powers  of  executive  officials,  whether  in  township 
or  county,  to  be  kept  within  narrow  limits. 

Want  of  space  has  compelled  me  to  omit  from  this  sketch 
many  details  which  might  interest  European  students  of  local 
government,  nor  can  I  attempt  to  indicate  the  relations  of  the 
rural  areas,  townships,  and  counties,  to  the  incorporated  villages 
and  cities  which  lie  within  their  compass  further  than  by  ob- 
serving that  cities,  oven  the  smaller  ones,  are  usually  separated 
from  the  townships,  that  is  to  say,  the  township  government  is 
superseded  by  the  city  government,  while  cities  of  all  grades 
remain  memlicrs  of  the  counties,  Ix^ar  their  share  in  county 
taxation,  and  join  in  county  elections.     Often,  however,  the 
constitution  of  a  State  contains  special  provisions  to  meet  the 
case  of  a  city  so  large  a.s  practically  to  overshadow  or  absorb 
the  county,  as  Chicago  does  the  county  of  Cook,  and  Cincin- 
nati the  county  of  Hamilton,  and  sometimes  the  city  is  made 
a  county  by  itself. 


I   1 


rilAlTEU  XLIX 

OBSERVATIONS   ON   LOCAL  GOVKHNMENT 

It  may  serve  to  dear  up  a  necessarily  intricate  description  if 
I  add  here  a  few  general  remarks  applicable  to  all,  or  nearly  all, 
of  the  various  systems  of  local  Koverument  that  prevail  in  the 
several  States  of  the  Union. 

I.  Following  American  authorities,  I  have  treated  the  New 
England  type  or  system  as  a  distinct  one,  and  referred  the 
North-western  States  to  the  mixed  tj'i)e.     But  the  European 
reader  may  perhaps  figure  the  three  systems  most  vividly  to 
his  mind  if  he  will  divide  the  Union  into  three  zones  —  North- 
ern, Middle,  and  Southern.     In  the  northern,  which,  Iwginning 
at  the  Bay  of  Fundy,  stretches  west  to  Pug(  t  Sound,  he  will 
find   a  primary  as.seml)ly,  the  Town  or  township  meeting,  in 
preponderant  activity  as  the  unit  of  local  government.     In  the 
middle  zone,  stretching  from  New  York  to  (  alifornia,  inclusive, 
along  the  fortieth  parallel  of  latitude,  he  will  find  the  township 
dividing  with  the  county  the  interests  and  energy  of  the  people. 
In  some  States  of  this  zone  the  county  is  the  more  important 
organism  and  dwarfs  the  township  ;  in  some  the  township  seems 
to  i)e  gaining  on  the  county  ;  hut  all  are  alike  in  this,  that  you 
cannot  lose  sight  for  a  moment  of  either  the  sniail<<r  or  the  larger 
area,  and  that  hoth  areas  are  governed  by  elected  executive 
officers.     The   third    zone    includes    all    the   southern    States; 
in  which  the  county  is  the  predominant  organism,  though  here 
and  there  school  districts  and  even  townships  are  growing  in 
significance. 

II.  Both  county  an<l  townshij)  arc,  like  nearly  everything  else 
in  America,  English  in.stitutions  which  have  suffered  a  sea  change. 
"The  Southern  county  is  an  attenuated  Englisli  shire  with  the 
towns  left  out."  '  The  Northern  township  is  an  English  seven- 
teenth-century parish,  in  which  age  the  English  parish  was  still 

•  Professor  Macy,  Our  Governmrnt,  an  !i<lmir:ihlp  plc>mpntar>'  sketoh,  for 
eohool  U8C,  of  the  strurturc  and  functions  of  tho  Fciloral  and  .State  governmenta. 
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in  full  working  order  us  a  civil  no  loss  than  an  oiTlrNiawtical  or- 
ganization, hohiing  ronunon  pro|MTty,  and  often  etM'XtenHive  with 
a  town.  The  town-meeting  i.s  partly  jm  hajw  the  manor  eourt, 
partly  the  Kngli^h  vestry  ;  tin-  sehrtnu-n  eorrj'«i)ond  in  a  way  to 
the  churchwanh-nM,  or  wlect  vj-strymen,  eaUe<l  hack  l>y  the  eon- 
ditions  of  colonial  lif»'  into  an  activity  fulh-r  than  they  exertnl 
in  England  even  in  the  wventifnth  century,  and  far  fuller  than 
they  retainiHl  in  the  nineteenth. '  In  Kngland  loi-al  Helf-govem- 
ment,  except  a«  regards  t  lie  jKHir  law,t<'nded  to  decay  in  the  smaller 
(i.e.  parish  or  township)  areata ;  the  greater  part  of  such  miminis- 
tration  as  these  latter  needed,  fell  either  to  the  ju-stices  in  petty 
seflsions  or  to  ofRciuls  appointed  by  the  county  or  by  the  central 
government,  until  the  l(>gislation  of  the  present  century  b<>gan 
to  create  new  and  larger  di.stricts,  espfvially  poor  law  and  .sani- 
tary districts,  for  Un-al  administration.*  In  the  wider  English 
area,  the  county,  tnie  self-government  die<l  out  with  the  anci<'nt 
Shire  Moot,  and  fell  into  the  hands  of  persons  (the  justices 
assembUnl  in  Quarter  Sessions)  nominated  by  the  Crown,  on 
the  recommendation  of  the  lord-lieutenant.  It  was  only  in  1888 
that  a  8y.stem  of  elective  councils  was  creat«'d  by  statute,  only 
in  1894  that  primary  parish  meetings  were  created  in  the  less 
populous  Iwal  areas,  parish  councils  in  thos<'  somewhat  larger. 
In  the  American  colonies  the  governor  fiUed  the  pla<'e  which  the 
Crown  held  in  England  ;  but  even  in  colonial  days  there  was  a 
tendency  to  substitute  popular  election  for  gulM>nmt(>nal  nomi- 
nation ;  and  county  government,  obeying  the  universal  impul.se, 
is  now  everywhere  democratic  in  form ;  though  in  the  South, 


'  Fow  thinKH  in  Knelish  history  aro  l>rttor  worth  studyiiiK,  or  hiivr  pxcn-iwd 
a  more  |ior\-adin(t  influence  on  the  proereMw  of  events.  th:in  the  prartintl  <lisiir>- 
pearunrr  from  ruriil  F.nnland  of  tliat  Coinniuiie  or  ( ietneinile  which  reinaincil 
BO  p<itrnt  a  factor  in  the  oeononiic  and  wieial  a.s  well  a.-*  the  |H>litieal  hfe  of  Krani'e 
and  Italy,  of  Ceriiiany  (iiichulinK  (iennanie  Aimtria)  ami  of  Switzerlaml.  if 
KnKli>ihnien  were  Imlf  an  actixc  in  the  study  of  their  own  local  in.stitutionM  as 
Amerioans  have  lietnin  to  Im-  in  that  of  theirs,  we  should  have  had  a  copious 
literature  u|><>n  this  interestiuK  sul>ject. 

In  KiiKland  the  primary  meetinR  clie<l  out  in  the  form  of  the  parish 
VPBtrj-,  liut  in  ISiM  a  system  of  Parish  niiH-tiuKs  and  Councils  was  created  hy 
statute  and  the  primary  meeting  tlierehy  restored  in  a  new  fo.m  to  meet  the 
now  liiore  lii  Inoclalic  contiilions  of   Ihc  <'ouiili.v.      .Sec  ('liitpter  XXXlX.,  iiiili. 

'  However,  the  parish  eonstaliles  ami  way-wardens  in  some  places  eontinui'<l 
to  be  electifl  by  ixipular  vote:  and  the  manor  courts  and  courts  le»'t  (still  sur- 
viviiiR  in  places)  wen-  i«emi-|Hipular  instit\itions. 

In  counties  the  coroner  continuetl  to  Im-  electi-d  l>y  the  fre«>holder8,  hut  iti 
A.i>.  IRXS  the  appointment  was  transferred  hy  statute  to  the  newly-created 
county  councils. 
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While.  Hlav^l•rJ'  and  tho  plantation  syston.  lastcl,  it  was  practically 
aristocratic  in  its  spirit  aiul  workiiiR.  ^ 

ihll\  '"  f"KJ«'"'  the  control  of  the  central  Kovcrnincnt - 
that  iM,«f  larhamcnt-is  now  nmintain,.!  not  onlv  l.y  statutes 
Jh'hning  the  .  utu^  and  limiting  the  ,x«vers  of  the'various  loca 
iKMies,  but  also  by  the  ,K,wers  veste.1  in  sundry  .lepartrnents 
of  he  executive,  the  Loca!  (lovern.nent  B.mr.l  Home  Office 
aiHl  Treasury,  of  .lisailowinK  certain  acts  of  th.>se  bo,iies,  an.! 
cs|M>cially  of  suixTvising  their  exjMnditure  an.l  checking  their 
borrownng.     In  Anu>rican  Stat,.s  the  executiv..  .|,.,mrtments  have 

b>  the  state  h-gislature   whose  statutes  of  course  l,iml    thenf. 
hut  St.  1  niore  eff..ct.vely.  In-caus..  legislatures  are  not  always 

usudiv  t  •  '  *'"  ''*"**'  <  institutions.  These  instruments 
u.sually-  the  more  recent  ones  It  ink  invariably-  contain 
provisions  limiting  the  amount  which  a  county,  township,  village, 
school  dLstnct,  or  other  local  area  may  borrow,  and  often  also 
the  amount  of  tax  it  may  levy,  by  nfen-nce  to  the  valuation  of  the 
property  contained  within  its  limits.  They  have  been  found 
valuable  m  checking  the  growth  of  local  in,h.btcHln..ss,  which 
ha<l  l,ecome,  even  in  rural  districts,  a  s,>rious  .lang.-r.'  The  total 
local  debt  (less  sinking  fun.l)  was  in  1902  :  - 

Counties 

S<'1kx»I  districts   ....*" 
Total  .        .  ' 


4(j.iss,mr> 

«242,7.->2,«aT 


Thi.s  sum  lM.ars  a  comparatively  small  proi)ortion  to  the  total 
debt  of  the  several  Stat.s  and  of  the  cities,  which  was  then  :  - 


St;itos  .... 

Citie.s,  villai,'f.>i,  (()wnsliij)s,  pri-cin,  (s,  h,-. 


«    2.}l.m)8.,S.{7 

«i,;«7,;{i(i,i>7(i 


IkT  ^  ."  .vw  !"•'  :'"^'""^  <l.'I'ts,l..<Iin..<l  ,.ight  iM-rcent  In-tween 
IS/O  and  IHHi),  whereas  city  ind.  I.tedn-ss  was  then  rapidiv 
increasing.     Since    1880  all   three   hav.-   ris.-n,    though  slowl>' 

In  \cw  York  State,  for  iiistaiic.-.  no  coiintv  or  <itv  can  incur  a  dcht  hrin» 

.1,     I  r.     r  n     '  ""'^  '**  •'*«''»">".  l'^y<<n<l  what  i.s  nniuircd  to  i,av  interest  on 
IIj^r^iS'^tiiL:"'  ^''"'^■^  *""  ^-^  '^^■"^  "'  ''"^  -«e.s.^'valuation'  of  it"  ;::rlad 
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except  the  school  district  debt,  which  urcw  fast.  The  aRgn'Ratc 
(Ichv  of  wunticH  and  minor  civil  divisions  (including  citH's)  w'iA 
in  1902  $1,630,C'3,610,  iM-ing  «20.74  [mt  capita,  a  large  rise 
from  1890,  when  it  was  $14.79  p«r  capita. 

IV.  County  and  township  or  school  district  taxes  are  <iirect 
taxes,  there  b«'ing  no  (Ktroi  in  America,  and  are  coll«'ct«-d  alonj; 
with  State  taxes   in  the  smallest    tax-KatherinR  area,  i.e.  the 
township,  where  townships  exist.'     Un-al  rates  are  not,  lu.w.'ver, 
as  in  England,  leviinl  on  immovable  proi^-rty  only,  but  alstj  on 
m.rsonal  property,  or  rather  ujion  so  nmch  of  it  iw  the  assessors 
ean  reach.     Lamis  and  hous«-s  are  often  a.s.s<wed  far  Ih-Iow  their 
true  value,  l)ecau8e  the  town.ship  assessors  have  an  mterest  in 
diminishing  the  share  of  the  county  tax  which  will  fall  upon  their 
township  similar  to  the  interest  of  the  county  as.sessors  in  dimin- 
ishing the  share  of  the  State  tax  to  Ik-  lH)rne  by  their  county. 
Real  property  is  taxed  in  the  place  where  it  is  situate  ;  personalty 
only  in  the  plac-e  where  the  owner  resides."     But  the  suffrage, 
in  local  as  wel'  as  in  State  and  National  elections,  is  irrespective 
of  property.     It  goes  with  residence,  and  no  citizen  can  vote 
in  more  than  one  place.     A  man  may  have  a  dozen  houses  or 
farms  in  as  many  cities,  counties,  or  townships :  he  will  vote, 
even  for  local  purposes,  only  in  the  spot  where  he  is  held  to 

reside.  .    ,  ,      ,      i  * 

The  great  bulk  of  local  exptmditure  is  l)orne  by  local  taxes. 
But  in  some  States  a  iK)rti()n  of  the  county  taxes  is  allotted  to 
the  aid  of  school  districts,  so  as  to  make  the  wealthier  districts 
reli«'ve  the  burden  of  the  ixM)rer,  and  often  a  similar  subvention 
is  made  from  State  reveinies.  The  public  schools,  which  are 
everywhere  and  in  all  grades  gratuitous,  absorb  a  considerable 
part  of  the  whole  revenue  locally  rai-sed,"  ami  in  adtlit.on  to 
what  taxation  provides  they  receive  a  large  revenue  from  the 
lamls  which,  umler  Federal  or  Statr  legislati(m,  have  iM'en  set 
apart  for  educational  puriwses.*    On  the  whole,  the  burden  of 

1  Sonu'timos,  howovor,  thi-y  iiro  pui<l  iit  the  rounty  soiit. 

*  As  to  this  and  the  Boards  of  E<iuulizati(.ii  »<•<•  Chapter  XLIII..  anti. 

» Of  ruurat-  what  i»  r.;tllv  f  h.-  Miiinc  property  may  1«'  taxed  in  num-  than  one 
plare;  e.g.  a  niininn  eonipany  may  U-  tax.Kl  as  a  company  ni  NIontana,  and  ttie 
shares  heUl  by  iadivuhnd  proprietors  U'  possibly  also  taxed  in  the  s<-ver:il 
States  in  whieh  these  shareholders  reside.  .      .  .    i  i 

«The  total  exp<-n.lit.ire  on  puhlie  schools  in  the  I'nited  .states  is  stat.-l  l>> 
the  United  States  Commissioner  of  Education  in  his  annual  report  for  1910  :i.-* 
beiiijt,  in  I'.m.  *401,.W7,747.  •      .,    .  •  ( 

»  Stu.lents  of  economic  science  will  h.ar  without  surpns.-  that  in  S4)me  ..I 
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taxation  in  rural  districts  is  not  heavy,  nor  is  the  exrx'mliturp 
oftrn  wasteful,  l)«'caus<<  the  inlialiitants,  cspft-ially  und'T  the 
town-nnM'tin»r  systcMu,  l<M»k  closi'lv  after  it.' 


V.  It  i 

to  be  vy\ 
little   t 
towns'  !; 

all  r-u  .  ■ 
ve*y  .     •• 
se'  '  r.ii  ;  ' 
Ol  ;     >  rr  ■    ( 

comni  s'<n)ti 
.officers.  1 , 
of  the  tov\i! 


•i.-ii;i' 


I  ■< 


"orthy  that  the  Americans,  wh<»  are  supposed 
fon«l  of  reprewntative  assemblies,  have  made 
,'    ■ '    '  "      '    ill   their   local   government.     The 
I  either  by  u  |)rimary  assembly  of 
h  States  lis  Ohio  and    Iowa,  by  a 
K  three,  with,  in  l)oth  sets  of  cases, 

2 
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I.  ■'!>      ;■(  (■ 

n'.\  r  ()  e-s.2  In  the  coinity  there  is  .seldom 
'  I  i  I  ?.  »ss<'.s.sinR  leRislative  functions  (thouRh 
I  1  .  to  tend  that  way),  usually  only  three 
!  i;..r '  iors  with  some  few  executive  or  judicial 
I' i:;i>iati(ji  (except  as  it  api)ears  in  the  bye-laws 
'<«.!.  "I  ilectmen)  is  discouraRed.  The  jwople 
seem  jealous  of  their  county  officials,  electiuR  them  for  short 
terms,  and  restricting  each  to  a  sfM'cial  range  of  duties.  This 
18  perhaps  only  another  way  of  saying  that  the  county,  even  in  the 
South,  has  continued  to  1m'  an  artificial  entity,  and  has  drawn  to 
itself  no  great  part  of  the  interest  and  afTections  of  the  citizens. 
Over  fiv<'-sixths  of  the  Union  each  county  presents  a  sf|uare 
figure  on  the  map,  with  nothing  distinctive  ahnit  it,  nothing 
"natural"  alxnit  it.  in  the  .sense  in  whicl»  such  Knglish  couniies 
as  Kent  or  Cornwall  are  natural  entities.  It  is  too  large  for  the 
personal  interest  of  the  citizens  :  that  goes  to  the  township.  It 
is  too  small  to  have  traditions  vhich  command  the  r«s|)ect  or 
touch  the  affections  of  its  inhabi'  ats  :  these  belfnig  to  tli(>  State.' 
Vl.  The  chief  functions  local  ■  .ernJiient  has  to  discharge  in 
the  United  States  may  Ik-  st:  (U.iarized  in  a  few  paragrajjhs :  — 
Making  and  .""pairing  roads  uiid  bridges.  —  The.se  prime  ne- 
cessities of  rural  life  are  provided  for  by  the  township,  county, 

fhf  .'*t!ii.>s  whirli  li;ivi'  tln>  liiriffst  iMniiain'iit  scIhm.I  fiiml  thi>  .(Tcrf  on  thr  cffi- 
rii-ncy  i,f  the  sclmols.  .iikI  on  thf  iiitircMt  i.f  tin  \»i>ph-  in  tlictii,  Iim.i  hfcii  pi-r- 
nifim.s.  In  ((luiiition.  ii«  well  ns  in  <l.Tin(i!<.vr..ir,v  mmiI  <'r'(|isiusti<al  matters, 
oml<)wmon'..<  would  sci-ni  to  Ix-  a  very  iloiilitful  U'lii'tii. 

I  Kx|)<>ncliturc  has.  howcvir,  Krciitly  ri.-' n.  In  the  Ma.H.-iai  husctts  town  of 
(Jiiincy.  fo'  iti.stanci>,  tlic  avcniKi-  annual  levy  of  taxation  lK'tw(-.-n  1791.'  and 
l.SfRl  Was  $I(HK),  ainiut  >1  to  iMch  iniialiitant  taxpayer:  it  v,';>s  in  1K!)2.  iiV2.^i7. 
In  17!»2  the  e<Iucation  r'  et-.h  rhild  in  the  piiMii-  school  cist  $:i  fMT  aniium :  J 
1S92  it  cost  $10  (7«c  i-  rnnial  Mih^l>.,ir.  by  (^harles  t .    Vdanis). 

'  In  a.  fr-w  Western  .States  the  Town  board  hau  (like  the  New  Knglaiid  select- 
men) a  limited  taxing  power,  as  well  as  adniini-Urative  ilutics. 

'  In  Virginia  there  i-sed  to  l>e  a  county  feelinis  reseniMinR  th.,t  of  Kngland, 
but  this  vanished  in  tho  social  rcvol  :tiou  that  has  trau.-iforued  Ihe  South. 
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or  State,  according  to  the  class  to  which  a  road  or  bridge  lie- 
longs.  That  the  roads  of  America  are  proverbially  ill-built  anil 
ill-kept  is  due  partly  to  the  climate,  with  its  alternations  of  severe 
frost,  occasional  torrential  rains  (in  the  Middle  and  Southern 
States),  and  long  ilroughts ;  partly  to  the  hasty  habits  of  the 
people,  who  are  too  busy  with  other  things,  and  Um  eager  to  use 
their  capital  in  private  enterprises  to  be  willing  to  spend  freely 
on  highways  ;  partly  also  to  the  thinners;-!  of  {Kjpulation,  which  is, 
except  in  a  few  manufactuiing  districts,  much  less  deiiw  than  in 
Western  Europe.  In  many  districts  railways  have  come  In^forc 
roads,  so  roads  have  l)een  the  l(<ss  used  and  cared  for.' 

The  administration  of  ju.stice  was  one  of  the  first  needs  which 

caused  the  formation  of  the  county  :  and  matters  connected  with 

it  .still  form  a  large  part  of  county  l)usiness.     The  voters  elect  a 

judge  or  judges,  and  the  local  prosecuting  officer,  calhxl  the  di.s- 

trict  attorney,  and  the  chi(>f  executive  officer,  the  .sheriff.-    Prisons 

are  a  matter  of  county  concern.     Police  is  always  locally  regu- 

late<l,  but  in  the  Northern  States  more  usually  by  the  Umniship 

than  by  the  county.     However,  this  branch  of  government,  so 

momentous  in  continental  KuroiM>,  is  in  America  comparatively 

unimportant  outside  the  cities.     The  rural  districts  get  on  nearly 

everywhere  with  no  guardians  of  the  peace,  beyond  the  township 

constable;*  nor  do  most  of  the  State  governments,  except,  of 

course,  through  statutes,  exerci.se  any  control  over  local  police 

administration.*     In  the  rural  parts  of  the  hiistrn;  cud  Middle 

States  property  is  as  safe  as  anywhere  in  the  world.     In  such 

parts  of  the  West  as  are  disturln-d  bv  dacoits,  or  by  solitary 

highwaymen,  travellers  defend  themselves,  and,  if  the  sheriff 

is  distant  or  slack,  lynch  law  may  usefully  be  invoked.     The 

care  of    the  poor   is  thrown  almost    everywhere    upon    local 

and  not    upon    Stale  authorities,'  and  defrayed  out  of   local 

funds,  sometimes    by    the   county,  sometimes    by    the   town- 

•  In  Bomr  partH  of  N.'w  K.iKla.i.l  an.l  N.  *  Y..rk.  aiul  r.,i..s,mu<)uxly  in  N«w 
J.THoy,  th.T.-  has  1h-i.  of  latr  >.:im  :.  ^tr,^M  imp  "v.  m.nt  in  th<>  roa.ls.  an.l 
W'veral  States  have  ronstruct.-d  State  roa.ls  .-Mual  t.^  those  o    Hninee. 

>  The  Ameriean  HherifT  re.nains  «..nrthiu,:  like  w  .  it  tlie  hngh-sh  Hheriff  vvas 
lx.foro  his  winK«  were  .lipi.e.!  I.y  legislation  early  ,n  the  nineteenth  er  n  ury . 
Even  then,  however,  he  mostly  aet.il  l.y  <leimty.  The  justiees  and  the  eountj 
polier  have  since  that  leRlslation  lareely  .-tuperse  led  hw  aetion. 

>Or.  in  States  with  no  townships,  some  corre  ipoiuhuK  otlioer. 

•  As" to  reecnt  experiments,  «•<•  p.  M9.  nnle.  St.  te  poliee.  ,,     „.  .     • 

»  In  some  .States  then-  are  poor-law  superintendents,  and  usually  State  in- 
stitutions for  particular  classes  of  pauiMrs.  e.y.  paupi-r  lunatics. 
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ship.  The  poor  laws  of  the  several  Statr ,  differ  in  so  many 
particuhirs  that  it  is  in»j)ossil>le  to  give  even  an  outhne  ol 
them  here.  Little  out-door  reh,.f  is  giv.-n,  though  in  n.ost 
btates  the  rehevuig  authority  may,  at  his  or  their  (h.scretion, 
bestow  It  ;  and  pauperism  is  not,  and  has  never  been,  a  serious 
malady,  except  in  some  few  of  the  greater  cities,  where  it  is 
vigorously  combated  l,y  volunteer  organizations  larg(.ly  com- 
I)osed  of  ladies.     The  total  number  of  ,,ersons  returned  as  alms- 

io,T "J'/'Vio''  i,"u^*'''  ''■''"'''  ^^"'""  ^"^^'  '■"  ^^^'  '^''>*5.  and  in 
IJW,  M,419.  1  here  are  no  trii.sl worthy  statistics  regarding  the 
numlier  of  persons  receiving  out-door  relief  over  the  country  as 
a  whole,  but  It  is  extremely  small,  U'ing  L014  j),-r  thou.saml  to 
ttje  estimated  population. 

Sanitation  which  has  Ijecome  .so  important  a  department  of 
tJighsh  local  administration,  plays  a  small  part  in  the  rural 
districts  of  America,  because  their  poi)ulation  is  so  much  more 
t  iinly  sj)read  over  the  surface  that  the  need  for  drainage  and 
the  removal  of  nui.sances  is  less  i)ressing  ;  moreover,  as  the  hum- 
bler cla.ws  are  b..tter  off,  unhealthy  dwellings  are  far  les.s  com- 
mon. Public  health  officers  aiul  .sanitary  inspectors  would,  over 
the  larger  part  of  the  county,  have  little  occu|)ation.' 

To  iilucation,  I  can  refer  only  in  passing,  because  the  differ- 
ences between  the  arrangements  of  the  several  Stales  are  too 
numerous  to  Ix'  described  here.     It  has    .iiherto  be(.n  not  only 
a  more  distinctively  local  matter,  but  one  relatively  far  more 
important  than  in  England,  France,  or  Italy.     And  there  is 
usually  a  .special  administrative  bo<|y,  often  a  sjMTial  adminis- 
trative area,  created  for  its  purjwses  -  th.'  school  committee 
and  the  .school  district.2    The  vast   sum  expended  on  public 
mstruction    has   In-en   already   nientioi.e.l.     Though    primarily 
dealt  with   by  the  smallest    local   circumscription,   there   is  a 
growng  tendency  for  both  the  count v  and  the  .State  to  int.Test 
themselves  in  the  W(.rk  of  iiislniction  bv  wav  of  inspection 
and  to  some  extent  of  pecuniary  subventions.     Xnt  only  d,„.s 
the  county  often  apj)oint  a  county  superintendent,  but  thi-re  are 
in  some  States  county  high  schools  and  (in  most)  county  boanis 

^    '.'^anitiition,   li„w..vor.   h.-i-s  r ivr.|   nm.h  attrnti,,,,  in   thf  .itii-s.   m,uI   Iho 

'•'■^i.h  r:t!,-  !i:is  m  ,„;.i,y   U-.n  m.-alU    rr.lu.|.,i. 

^Thouirli  th..  ,«.lm.,|  .listri.t   frr,,,..  tillv  .•.,i,>,i,l,.s   will,  l|„.  i.,wnsl it   (,..« 

?r-.urull.v  (....t«..l..  ..f  .\..w  i:„„|„,„|,  .|i,.ti„.t  .•..i,niMi«,rHtiv.  „lli..,.r>.,  u  .  1  wl.w, 
It  .oimiilrs  It  ,8  uft.i,  «ulHlivi,|,.,l  into  |..Ms..r  ,li.,tri<ta 
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of  education,  besides  a  State  Board  of  Commissioners.'     I  need 
hardly  add  that  the  schools  of  all  grades  are  more  numerous  and 
efficient  in  the  northern  and  western  than  in  the  southern  States, 
which  are  still  (comparatively  iMH.r,  where  the  population  is 
seldom  dense,  and  where  it  is  deemed  needful  to  separate  whiti- 
and  coloured  children.     In  old  colonial  days,  when  the  Lnghsh 
Commissioners  for  Foreign   Plantations  asked  for  information 
on  the  subject  of  education  from  the  governors  of  \  irginia  and 
Connecticut,  the  former  replied.  "I  thank  C.o<l  there  are  no  fre.> 
schools  or  printing  presses,  and  I  hope  we  shall  not  have  any 
these  hundred  years  ; "  =  and  the  latter.  "  ( )ne-fourth  of  the  annual 
revenue  -f  the  colony  is  lai.l  out  in  maintaining  free  schm)ls  for 
the  (hIu(  ;.tion  of  our  children."     ThiMlisparity  was  prolongnl  and 
intensified  in  the  South  by  the  .'xistence  of  slavery.     Now  that 
slavery  has  gone,  the  South  makes  rapid  .-ulvances  ;  hut  the 
proiwrtion  of  illiteracy,  esiK'cially  of  course  among  the  negroes, 

is  still  high.'  .   ,       .■  r  i       i 

It  will  l)e  observed  that  of  the  gi'iieral  f-:iictions  of  loca 
govenunent  al)ove  de.scrilH'd.  thre.-.  viz.  iM)lice,  sanitation,  an. 
m)()r  relief,  are  simpler  and  less  (-(.stly  than  in  England,  and 
indeed  in  mo.st  parts  of  western  ard  central  Euro|K».  It  has 
therefore  provi .  easier  to  vest  the  management  of  all  in  the 
same  local  authority,  and  to  get  on  with  a  smaller  number  of 
sp«'ciai  executive  officers.  Education  is  indeed  almost  the 
onlv  matter  which  has  been  deem.'d  to  demand  a  special  btxly  to 
h-iiidle  it      Xevertheh'ss,  even  in  .\merica  the  increji-sing  coin- 


I 


.  In   «..!...•   Statrs   |.rnvisi..n   is   nm.l.-   for   thr   nm,l.i:.ati.m  of  »-v.-r.il   «rh.M.I 
•(■,.,v,.rn,.r  Si,    W  ,llia,n   K.rk.l,..   I.ow.v.r,   was  an..m«  thr   \  .r«.n.ans  ;sIm. 


,.„„„l,„n',  nf  (■.„,.„„  ntal  r,a.-.l  S.al,  ^  »:.<,  u,  PHH).    10.,     an.l  ,u  HHO.  J..     .■ 

S.utl.  '•ar..ln,a.  -'..  7  .   In»,,.  ■„  l.,»a.  1.7  ;    a.,,!  Nrhraska    l''' ''^'W-'i' ';'',,  ' 

.,  ,,..,a .,r,. ,„..,■.!  ii,  Coimnx-  to  rv.i.irr  ll...  ««M|.l.is  in  ihr  I  .  ■>.  tr.-a.-<ui. 

,,ii.'  111!    St.ilir*  111  aiil  ol  i.iuration,  ni  pn.poi  li"i.  t..  I.. 
,  ,     to  til.  ir   illiliia.y.       Tlic  ohii-rtionr^  on   ili. 

„,ll    ar<  of   iHtitnlional    law.   wiTf  ol)viniirt.   an  i 
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plexity  of  civilization,  and  the  growing  tendency  to  invoke 
governmental  aid  for  the  satisfaction  of  wants  not  previously 
felt,  or  if  felt,  met  by  voluntary  action,  tend  to  enlarge  the 
sj)here  and  multiply  the  functions  of  local  government. 

VII.  How  fur  has  the  spirit  of  political  party  permeated 
rural  local  government?  I  liave  a-sked  myself  this  (juestion  a 
hundred  times  in  travelling  through  America,  yet  I  find  it  liard 
to  give  any  general  answer,  hecaust'  there  an-  great  diversities  m 
this  regard  not  only  lietween  dilTerent  States,  but  betw«'en  dif- 
ferent parts  of  the  .same  State,  diversities  due  sometimes  to  the 
character  of  the  iwpulfition,  sometimes  to  the  varying  intensity 
of  party  feeling,  sometimes  to  the  greater  or  less  degree  in  which 
the  areas  of  local  government  coincide  with  the  election  (h.stricts 
in  which  State  senators  or  representatives  are  chosen.  On  the 
whole  it  would  seem  that  county  officials  are  apt  to  l>e  chosen 
on  political  lines,  not  so  much  because  any  jwlitical  questions 
come  before  them,  or  because  they  can  <  xert  much  influence  on 
State  or  Federal  elections,  as  because  these  paid  offices  aflFord 
a  means  of  rewarding  political  .services  and  securing  political 
adhesions.  Each  of  the  great  parties  usually  holds  its  county 
convention  and  runs  its  "ctiunty  ticket,"  with  the  unfortunate 
result  of  intruding  national  politics  into  matters  with  which  they 
have  nothing  to  do,  ami  of  making  it  more  difficult  for  gcMwl  citi- 
zens out.si«le  the  <lass  of  |)rofes.sional  politicians  to  find  their 
way  into  county  administration.  However,  the  party  candidates 
are  seldom  bad  men,  and  the  ordinary  voter  is  less  apt  to  vote 
blindly  for  the  party  nominee  than  he  would  be  in  Federal  or 
State  elections.  In  the  towiiship  aiid  rural  .s<'h(M)l  district  party 
spirit  is  much  less  active.  The  offices  are  often  unpaid,  and  the 
jxTsonal  merits  of  the  candidates  are  better  known  to  the  voters 
than  are  tho.se  of  the  politicians  who  seek  for  county  office.' 
Rings  and  Bosses  (of  whom  more  anon)  are  not  unknown  even  in 
rural  New  Kngland.  School  eonunittee  elections  are  often  influ- 
enced by  party  affiliations.  Mut  on  the  whole,  the  townshi])and 
its  government  keep  themselves  pretty  generally  out  of  the 
political  whirl|)ool:  their  posts  an  filled  by  IkmicsI  and  rea.somililv 
competent  men. 

\I1I.  The  apparent  comple\!ty  of  the  system  of  joi-al  g.  •- 


J 
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'  S<iiii..tinu'S  thr  piirfv  "lirki't'  I.  iivr.-.  :i   lil.nik  ,|>:..-,-  for  tli..  v,,lir  to  iti*Tt 
""'    ":" f    III"'  itiii"lii|:iln  fi.r  wiiMiii    h.-  Mil.H  |i,i   luttiishii    i.lhc.s. 
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ernment  sketched  in  the  last  preceding  chapter  is  due  entirely 
to  the  variations  between  the  several  States.  In  each  State  it 
is,  as  compared  with  that  which  rural  England  had  l)efore  1888, 
eminently  simple.  There  are  few  local  divisions,  few  authorities  ; 
the  divisions  and  authoritit^s  rarely  overlap.  No  third  local 
area  and  local  authority  intermediate  between  township  and 
county,  and  similar  to  the  English  Rural  District  with  its 
Council,  has  been  found  necessary.  Especially  simple  is  the 
method  of  levying  taxes.  In  most  States  a  citizen  pays  at  the 
same  time,  to  the  same  officer,  upon  the  same  papiT  of  demand, 
all  his  local  taxes,  and  not  only  these,  but  also  his  State  tax  ;  in 
fact,  all  the  direct  taxes  which  he  is  required  to  pay.  The  State 
is  spared  the  expense  of  maintaining  a  separate  collecting  staff, 
for  it  leans  upon  and  uses  the  local  officials  who  do  the  purely 
local  work.  The  tax-payer  has  not  the  worry  of  repeatwl  calls 
upon  his  cheque-book.'  Nor  is  this  simpHcity  and  activity  of 
local  administration  due  to  its  undertaking  fewer  duties,  as 
compared  mth  the  State,  than  is  the  case  in  Euroiw.  On  the 
contrary,  the  sphere  of  local  government  is  in  America  unusually 
wide,"  and  widest  in  what  may  be  called  the  most  characteristically 
American  and  democratic  regions.  New  England  and  the  North- 
West.  Americans  often  reply  to  the  criticisms  which  European.^ 
pass  on  the  faults  of  their  State  legislatures  and  the  shortcomings 
of  Congress  by  pointing  to  the  healthy  efficiency  of  their  rural 
administration,  which  ena!)les  them  to  bear  with  composure  the 
defects  of  the  higher  organs  of  government,  defects  which  would 
be  les,s  tolerable  in  a  centralized  country,  where  the  national 
government  deals  directly  with  local  affairs,  or  where  local 
authorities  await  an  initiative  from  above. 

Of  the  three  or  four  t>Ties  or  systems  of  local  government 
which  I  have  described,  that  of  the  Town  or  to^vnshiI)  with  its 
jMjpular  primary  assembly  has  Imh'U  the  best.  It  is  the  cheap<'st 
and  the  most  ("ffici(>nt ;  it  is  the  tnost  educative  to  the  citizens 
who  l)ear  u  part  in  it.  The  town-meeting  has  been  not  only  the 
source  but  the  .school  of  democracy.'     The  action  of  so  small  a 

'  f'ity  taxi'.<.  howi-vtT.  uinl  tli--  l«<nl  m-htH)!  tax.  arc  Homctlnit's  paid  wpa- 
ratcly.  Soim-  Statcn  Kivc  tlic  option  of  payiiiK  half-yearly  or  'luaricrly  ;  and 
n!any  allow  di'-couiit  upon  payni.Tit  in  advance.         .       .      ^  ... 

-The  tiinctions  arc  not  ix'rhupf"  so  iiiinicrou«  :t»  in  i']nt{>Hli(i.  i>UT  thi.-;  i.-;  be 
cause  fewer  functions  are  ncc.l.-d.     The  practical  coinix'tcnce  of  l«wal    lUtlK)!!- 
ties  for  undcrtakintt  any  mw   functions   that  may  Ix'conie  neetl.-d,  and  which 
the  State  may  entrust  to  thi'in,  is  dccmc<l  uutficiciit 

'  In  Rhode  Islaiiil  it  was  the  Towu»  thai  luade  the  Sute. 


^AP^XMx    OBSERVATIONS  ON    LOCAL  <M»VKR\MK\T    »i27 

unit  needs,  howpvpr,  to  b(«  supplementt'd,  perhaps  also  in  some 
points  supervised,  by  that  of  the  county,  and  in  this  respect  the 
nuxed  system  of  tiie  Mi.ldic  States  is  d«^nicd  to  have  l)orne  its 
part  in  the  creation  of  a  more  perfect  tyj). .     For  some  time  pa«t 
an  assimilative  process  has  Ix-cn  mne.  on  over  the  Inited  States 
tending  to  the  evolution  of  such  a  tyiM-.'      in  mloptin«  the  town- 
ship system  of  Nev/  EuKlimd,  the  North-west/Tn  Stat(>s  have 
lK>rroweil  some  of  the  uttrihutes  of  the  Middle  States  county 
system.     The  AIi(i<lle  States  have  develoiK-d  the  township  into 
a  higher  vitality  than  it  formerly  jiossessed  there.     Some  of  the 
Southern  States  are  introducing  the  township,  and  others  are 
likely  to  follow  as  they  advance  in  |K)pulation  and  education. 
It  IS  po.ssil)le  that  by  the  middle  or  (>nd  of  the  twentieth  century 
there  will  prevail  one  system,  uniform  in  its  outlines  over  the 
whole  country,  with  the  U.wnship  for  its  basis,  an.l  the  county 
as  the  organ  called  to  deal  with  thos(>  matters  which,  while  they 
are  too  large  for  t«)wnship  managen>ent,  it  seems  incxpi-dient 
to  remit  to  the  unhealthy  atmosphere  of  a  State  cajjital. 

'This  trtid.wv  is  viMil.l.-  (,„f  |,.,i.,t  !is  rcKimls  tlir  «v«trnis  .,f  (.,lur,.ti„i,al 
adniinwtration.  Tlx-  National  T.arh.Ts'  Assoriiitioii.-f  th.-  It.it.Hl.stiit.s  not  lone 
Kinro  prcpaml  an  .iulx.rat-  ri'tjort  on  tli.'  various  .xistitiK  j^vxI.n.H.  an.l  th.- 
more  progreamvp  .StatRs  an-  on  tb.-  alert  to  profit  hy  one  another's  experience 
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THE  GOVERNMENT  OF   CITIES 

The  grovvrth  of  great  cities  htw  l)een  among  the  most  signifi- 
cant and  least  fortunate  changes  in  the  character  of  the  popu- 
lation of  the  Unite<l  States  during  the  century  that  has  passed 
since  1787.     The  census  of  1790  8howe<l  only  five  cities  with 
more  than  8000,  and  only  one  with  more  than  33,000  inhabit- 
ants.    In  1880  there  were  286  exceeding  8000,  forty-five  exceed- 
ing 40  000,  nineteen  exceeding  100,000  ;  while  the  census  of  1910 
showed  774  exceeding  8000,  228  exce«>ding  25,000,  50  excetnling 
100,000.     The  ratio  of  persons  living  in  cities  exceeding  S(KK) 
inhabitants  to  the  total  i><)i)uhiti«»n  was,  in  1790,  3.35  per  cent,  in 
1840.  8.52,  in  1880,  22..-)7,  iu  1S<M),  29.12,  in  1910,  :i8.74  per  cent. 
And  this  change  has  gone  on  with  acceleraUnl  sp<H'<l  notwith- 
standing the  enormous  extension  of  settlement  over  the  vast 
regions  of  the  West.     Needless  to  say  that  a  still  larger  and  in- 
creasing proportion  of  the  wealth  of  the  country  is  gathered  into 
the  larger  cities.     Their  government  is  therefore-  a  matter  of  high 
eoncern  to  America,  and  one  which  cannot  b(>  omitted  froin  a 
discu.ssion  of  transatlantic  politics.     Such  a  di.«<-u.s.sioii  is,  how- 
(«v(>r.  (>xi)osed  to  two  difficulties.     ( )ne  is  that  tli<-  actinii  working 
of  municipal  government  in  the  I'nited  States  is  s.)  inextricuhly 
invoiv.'d  with  the  party  systcMU  that  it  is  liuni  t-o  understun<l 
or  judge  it  without  a  compreiK'nsioii  of  that  ^-stein.an  account 
of  whirl,   1  am,  nevertlioless,  forced  t(.  nscrv.'  for  sMbsequ.Mit 
thapters.     The  otlier  is  that  the  laws  wliich  n  Kul:it<   nmnicipai 
povernmriit  are  even  inon-  diverse-  from  .)ne  another  than  tliox' 
wh('nc(>  1  have  -Wivvn  tiie  account  already  given  of  Stal  ■  govern- 
meuts  and  nira!  iocal  government.     For  not  only  ha.s  each  Statr 
:*.^  j,^.j,  .^vitf-n>  ijf  I.HWs  for  the  covernnient  of  cities,  hut  witlni 
a  State  thVre  is,  .ts  regards  the  cities,  little  uniformity  in  municipal 
arrangements.     Larger    cities    are    of«en    governed    difTerently 
from  the  smaller  ones  ;  and  one  large  eity  is  differently  orgam/ed 
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from  another.  So  far  as  the  l.-gal  arratiRciiK'nts  ro,  no  Rcneral 
description,  such  as  iniRht  he  given  of  English  municipal  Kovcrn- 
mrnts  under  the  Municipal  ("oriM)rati<.n  Acts,  is  iK)ssil,l,.  in 
America.  I  am  therefore  ohliged  to  c(.nfine  my.s,.lf  to  a  few 
features  common  to  mo.st  city  Kovernments.  occaMonally  laking 
illustrations  from  the  constitution  or  history  of  some  one  or  other 
of  the  leading  municipalities. 

The  history  of  American  cities,  though  striking  and  instruc- 
tive, has  l«.en  .sh.irt.  Of  the  ten  greatest  cities  of  to-day  onlv 
three  Hahimore,  New  York,  and  Phiiud.-lphia  wen-  munici- 
pal corporations  in  1K2().'  lOvery  .-itv  h.is  re<-eived  its  form  of 
government  from  the  State  in  whiej,  it  >tan(is,  aiui  this  form  has 
been  re|M'atedly  nuMlified.  Formerly  .-ach  citv  ol.tained  a  s|h.- 
cial  charter ;  now  in  nearly  all  States  there  an-  general  laws 
under  which  a  population  of  a  certain  size  and  density  may  Im- 
incorporated.  Yet,  as  ol)s<.rved  above,  special  legislation  for 
particular  cities,  esfM-cially  the  greater  ones,  continues  to  Ik'  very 
fre<|uent. 

Although  American  city  governments  have  a  general  rewm- 
blance  to  tho.se  PJnglish  municipalities  which  were  their  first 
model,-'  their  pres<>nt  structure  shows  them  to  have  been  much 
influenced  by  that  of  the  State  governments.  We  find  in  most  of 
the  larger  cities '  — 

A  mayor,  head  of  the  executive,  and  elected  dinrtly  by  the 

voters  within  the  city. 
Certain  e.xecutive  officers  or  boanls,  some  directly  elected  by 

the  city  voters,  others  nominated  by  the  mayor  or  chos«n 

by  tin  city  legislature. 
A   leu,islatun',   co.isisting   usually  of   tun,    hut    sometimes  of 

on.'  chamber,   directly  .'j.-ct.d   by   fh.    ,ii\    voters. 
•Iidges.    usually   elerted    liy    tlie    city    V(.teiv.    hut    -om.'tinies 

a|)|Miinted   by   the    Slate   or   i.-i.-   to  m.ihc   jii.lg.-)    I.v    tlie 

.Mayttr. 


11m.  t.-ni.  ■•city"  .I.Tiot-M  i;,   Ainrri.:,  wti.it   i.  ,;,ll..,l  i,.   I:„kI:,„.1  ;i  timni.i- 

r-a!   l.,,r.,UKli.   aii.i   lix»   i,„tl,iiiK   I.      i..    with  .itli.r    ,u.-  .■■    imti.ii.itv        Tl n- 

-4it.|t„)..  ,,r  Ir.iiiic  nf  K.'.iminir.t  nf  ,-,  ,  ,ty  i^  ,  -.ll,-,!  ,|,  .liMit.r  :,,„|  ,,  „iv,.n  l,>  i 
>'a»'-  -•iitiitc,  izcncnil  or  s|»..  i:,i  or  ,1-,.  i,  ,„,,(.•.!  I.v  O.f  •  :!-.  i!.--!f  !!!:-!:r 
pi'Wi  r-,  Kivcii  »(i  It   l>\    Uir  SViti- 

■  Ain.n.ah  iiiuiik  Mmlifi,-,  l,;.v...  ,,t  ,.,,„r,...  ,„  v ,  ,   i,,,,,.  -n.r..  th,    lt,.\„l„li.,ii 
-liw  .■(,r|H.r:iti.>ii.,  lil;i    tMi.«t  Knsai.-h  l.i.n,iiiili~  Uf.,rr  tlif  A.I  .if  IvCi, 

'Ttii.s  ,t,it..eii,.tit  «..,il,|  hi..  li..!Mii,iv.-.IK  tni..  l..-f.,r..  III.— ...•.lit  ;..l.,|,- 
iM.n  II,  a  .•..ii«l:.i.tl>  u.,i.r„i„«  Mii.MlK.r  ..I  ,  ,ij..,  „f  tli,-  plan  ..f  «..v  .■ri.iM.-i.t 
I'.v  ;i  :<iiii.ll  iM.ur.l  ..f  i.iitiuii)«Mi.;„r- 


030 


THE  STATE  GOVERNMENTS 


PART   II 


fi 


What  is  this  but  the  frame  of  a  State  government  applied  to 
the  smaller  area  of  a  city?  The  mayor  corresponds  to  the 
(Jovernor,  the  offie«>rs  or  Iwards  to  the  various  State  officials 
and  Iwards  (descrilM-d  in  Chapter  XLI)  elecU'd,  in  most  cases, 
l)y  the  people ;  the  aldermen  and  common  council  (as  they  are 
generally  called)  to  the  State  Senate  and  Assembly ;  the  city 
t'lective  judiciary  to  the  State  elective  judiciary.' 

A  few  words  on  each  of  these  nmnicipal  authorities.     The 
mayor  is  by  far  the  most  conspicuous  figure  in  city  govc'rnments, 
much  more  im|x)rtant  than  the  mayor  of  an  English  or  Irish 
lH)rough,  or  the  provost  of  a  Scotch  one.     He  holds  office,  some- 
times for  one  year,  but  now  more  frequently  for  two,  three,  or 
four  years.     The  general  tendency  is  toward  a  four-year  term, 
as  in"  New  York,  Baltimore,  Chicago,  Philadelphia,  Boston,  and 
St.  Louis.     In  some  cities  he  is  not  re-eligible.     He  is  directly 
elected  by  the  ixtjple  of  the  whole  city,  and  is  usually  not  a  mem- 
l)er  of  the  city  legislature."'     He  ha^s,  almost  everywhere,  a  veto 
t)n  all  ordinances  parsed  by  that  legislature,  which,  however,  can 
be  overridden  by  a  two-thirds  majority.     In  many  cities  he 
appoints  some  among  the  heads  of  departments  and  adminis- 
trative l)oards,  though  frwjuently  the  approval  of  the  legisla- 
ture or  of  one  branch  of  it '  is  re<iuired.     Quite  recently  some 
city  charters  have  gone  so  far  as  to  make  him  generally  respon- 
sible for  all  the  departments  (subject  to  the  control  of  supply 
l)y  the  legislative  iMnly),  and  therewith  liable  to  impeachment 
for  misfeiusance.^     He  receives  a  considerabh'  salary,  varying 
with  the  size  of  the  city,  and  in  New  York  ("ity  nwliing  $15,0(K). 
It  rests  with  him,  as  the  chief  executive  officer,  to  provide  for  the 
pul)lic  iM'ace.  to  quell  riots,  and,  if  neces.sary,  to  call  out  the  mili- 
tia.    He  often  «'Xert8,  in  practice,  some  discretion  as  to  the  en- 
forcenu'iit  of  the  law  ;  he  may,  for  instance,  put  in  forc<'  Sunday 
Closing  Acts  or  regulatiojis.  or  omit  to  do  so. 

The  practical  work  of  administration  is  carried  on  by  a  num- 

1  A  Ti.-ati  niuiiiciiml  Bi>v<Tnni<-iit«  urt-  of  courw-  rtuhjiTt  to  tlir.-.  tJcmTal 
rulfs  hat  thiv  liavf  no  powers  otliir  than  those  .-oiifrrrfd  on  tin  in  !>>  the 
Statf  that  th.v  .amiot  d.lc(tati-  th<ir  jh.w.ts.  aii.l  that  th.ir  l.KiBlutiou  and 
a.-tion  KcmTallv  is  sul.j.rt  to  thi- Constitution  of  th.-  Init.-d  Stat.-s  as  weU  as  to 
the  (•(;ii.^iituti.;u  ui.t!  -?:itutr-  nf  th'-  St;.t.-  tu  whi'-'h  thcv  !--lo!lK 

■  In  Chi.auo  an<l  -^an  Kran.isco  thf  mayor  sits  in  the  leKislatur.'. 

>  In  N'.w  York  and  Hoston  th.-  mayor  apiK.ints  and  ri-movos  hoads  of  d.- 
partm.iits.  and  thi-  t.-n.l.'ii.v  is  Ki-iu-rally  toward  an  inoreas.'  of  his  powers. 

«  Much  <om|.l.xity  lias  ari«li  from  the  practice-  of  (tivinit  special  charters  t.. 
parti.ular  nfi.-.  or  pa,Mh«  spe.  i:.l  l.ills  nlatiuK  to  thelii.  and  there  w  now  a 
tindeiuy  to  .nipower  cities  Xn  make  their  o»u  charters. 
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fHM-  of  .lopartmrutH,  Hoinotinu.s  un.lrr  r.n..  hra.I,  «,MM.thu,.s  ,„n. 
strtutiHl  as  hoanls  or  co.n.nissinas.      Th.  „u  st  in.,x,rtan    " 
he«e  an.  , hroctly  electcHi  hy  th.  p<K,ph.  for  a  t<.„n  o   on,    two 
hro.   or  four  years.     Some,  howovrr,  nro  ..hosc-n  by      o  p^y 
oK.slaturo   some  by  the  ,„ayor  with  th,.  approval  of  th'  I.. d^ 
laturo  or  .ts  upper  cbamfM-r.     In  nu.st  cities  tJ.e  chief    xee  tU^. 
officers  have  »KH.n  disconneet..,!  fron.  one  another    ou   ."no 
common  alleRmnce,  except  that  whi.-h  their  finan   al  d.  r^^n  '  ncc 
on  the  city  leKislature  invokes,  and  communictinR  I  ."  wKh 
the  cty  legislature  as  a  whole  than  with  its  eomnutteeT  ^ch 
toXit  "'"'  °"^  '"'^^'^  ^^  administration,  and  ea^h  ^pt 

Education  has  been  generally  treate<l  as  a  distinct  matter 

s^m^r^i  to  rl  n"  't  '•"^'"''  ""••  *'^^  ^''y  ''^^^^•ature  hrbe^'n 
Ihn        *'*/"^'''"*^-     I*  '«  <"onimittcHl  to  a  Board  of  E<lucation 
whose  members  are  separately  electnl  by  the  p<K>ple,  or,  appointed 
by  the  mayor,  levy  (though  they  do  not  them.selves.olh.ctJ 

theTCsa"'  "  """'"^  '''''  "^  ^'"''^  ^'''^^' 

The  city  legislature  usually  consists  i,i  small  cities  of  one  cham- 
ber,m  large  ones  sometin.es  of  two,  the  upper  of  which  generally 
bears  the  name  of  the  Board  of  AMermen,  th,.  lower  that  of  the 
Common  'ounnl.^  All  are  (.lect..,!  by  the  citi^ens,  gene  X 
m  wards,  but  the  uppc^r  house  occasio.iallv  by  di.st  i(  ts  or  n 
what  ,s  called  a  "general  ticket,"  /...  a  Vote  over  he  whole 
cty.'     Usually  the  common  coun.-il  is  el,.cted  for  one  ye'tr   or 

E„;sr::;,-";  zfj:::^^  jy?::;:;:"  v'%vt  *-  '^-  —'■""'' "' 

Otv   ,f  I^,.Hlo„  th.-  sluTdTs  ,m.|  .•ImmU.rlai,,  ,.r,.  .I,...,,..!   l.v  '  h.    I  v,  r    ,  . 

has  iMH-n  to  «,.,„,.  oxt..t,t  a.J„„t,.,l  hy  all,.win.r  tl„.   v,....r  .„  ,:....   1,^  -  .      l^! 

New  York.  ..ut  th.  Stat.  Court  of  Ap,.. Js  ^..a  U  '  „'        i,,  Uf    t  f" 
ih„n     M  '*'"Trt'""'  ♦*"«  nx-th"'!  ha«  i..   I'hila.l.lphia  prov.Kl  ra Z-    avmrah^ 
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at  ni.«rt  for  two  y.-arn.  thr  upiMf  rhamlK.r  fn-quently  for  a 
longrr  iK-riiMl.'  Both  an-  usually  mipai.l  m  thr  Hinaller  citioH. 
JZuL-n  paul  in  the  largi-r  All  city  I'"*"*'**'""'  ^•'^^^"l.f' 
Hay,  onlinanc-M.  hyi-laws,  an.l  v«.t<'H  of  inonoy  rom  the  city 
treanury,  arc  panniMl  l.y  the  council  or  counciln,  subject  m  many 
oas«.H  to  the  mayor's  veto,  t^xcept  in  a  few  cit..^  K"^';"^'^^''^ 
recent  charters,  the  councils  have  some  -ontrol  over  at  leant  the 
minor  officials.  Such  c(.ntrol  is  <.xen'.se-l  by  committ«'in*.  a 
methoil  lH>rn)w.Hl  fnmi  the  State  and  national  legislatun-s,  and 
suKKcsted  by  th.'  same  n-asons  of  convenience  which  have  estul)- 
liHbwl  it  then.,  but  provcHl  by  exi)erieme  U.  have  the  ev.ls  of 
rf(Trecy  and  irresponsibility  as  well  as  that  of  (liscoime«-tmg  the 
departmentH  from  one  anoth«'r.  . 

The  city  judnes  are  only  in  so  far  a  part  of  tlu'  mumcipa 
government  that  in  most  of  the  larger  cities  they  an-  elect^l 
by  the  citizens,  like  the  other  chief  officers.  There  are  usually 
several  superior  judges,  chosc-n  for  terms  <,f  five  years  and 
upwards,  and  a  larger  numb«.r  of  "  iK.lice  justices  or  nty  mag- 
istrates," »  generally  for  shorter  terms.  Occasionally,  however 
the  State  has  pru.l.'ntly  res^-rved  t..  it,s,.lf  the  app<)intment  of 
judgt^s.  Thus  in  New  Haven,  Connecticut  (|x>pulation  in  1910, 
13:},(iOr))  — 

"Cmstablos.  j,.sti..oH  of  th..  iK-a....  and  a  "h;'"*^ .f'*,'"'""*';;'  ''Ll';^ 
oiti/.ens.  ».ul  th.'  .-itv  .•..arts  d.-rivo  oxislcn.-..  dir.>.-ll.v  fr-.m  tlu-  Stato 
Sat.  n.  .  .  .  Tli.'  m.HUM.f  «.l«.tinK  J«.I«.-h  .h  Ih.-. :  the  N.-w  Haven 
c^niv  .teUwIion  to  the  don.inanl  party  in  Ih.  U«isutun.  a—"'";;"" 
™u;andnomi.mt...stwo..f  th.  s,u....  |..l.tu;»l  fatlh  to  Jh.  n.s,K..|  x.  y 

^Van.!  assistant  jn,!...  of  tho  Now  Hav.-n  ••'^Vr''''-.irl  of^  iTv  a 
adoplwi  hv  th..ir  i«rty.  and  the  n...ninat.onH  an;  .Inly  ralifwHl.  ort^^n  l.>  a 
sTri-t  partv  v..t...  Inasm...-has  tho  1.  .rislatim.  i.  ..snally  Fl..puhlu.ttn.  an.l 
rh".'ity  ofN..w  llav.n  is  unfailingly  IVnuH-rati...  those  u««ji«  amount  t.. 
a  n.irva  i..n  ..f  jndi.ial  ..«.•-<  fr-.m  tho  Mu.nKry  and  th.rsty  I.M-al  n,a- 
lorit"  anil  th..  maintonan(.e  ..f  a  ...rta.n  ..^ntrol  hy  the  Ilepul.l..-an  .-..un- 
try  towns  over  the  l>nio(Tati«-  city." ' 

.  Sometin.o.  the  r.m...iln.an  Ih  n.,..ir.-.l  l.y  «tatut«  t..  »«■  a  ro«d.-nt  in  th.. 

ward  ho  rfpr«'s<'ntn.  ,  ,      .l 

J  Soin.'tim.'H  the  ix.li..-  justi<M-«    ir.-  i.onu.i:vt.-d  l.v  tii.-  muy.r. 

•^    urS  th.-  «ii....  ..f  th.-  l.«i..l»tur.-  in  .Mar.h.  1H.S.V  thm  arcunu-ut  w,« 

put  f.;rwar.rin  un-w-r  t..  a  I),.,„...rati.-  ,.!;•:.  f-r  -«-— '"'-"J'jj;:;., /'-  '^^ 
court  lH.n.h.       Th.-  I).-......  .al.<  ,h.~-<v*  ail  thr  ..th.-f  otfi-.-  .r.  %■«  "a^.!       It  - 

on Iv  fai    that  tU  K.-put.li.an.  =<h....l.l  hav-  th.-  <ity  .-mrt.'      ha.-h  party  a-- 

".'.-<    thostat..rn.-nt  L  a  ...n.-lu-iv.-  n-.-i^.n  for  ,«.lit..al  action.     1    w.ml.l  1- 
Lra    f   i  .«  to  find  th.-  «.l.i.ct   .li..-.....-<i  uIh.i.  a  hi«h.-r  plan.-,  an.l  th.-  n..-...,  - 

K«  .rtlu-  officc-s  who  ha.l  .Ion.-  w.-U  .-.ntluucd  from  t.-rm  to  term  w.th-.u. 
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It  nml  hanlly  Ix-  sui.l  tliiit  nil  flu-  iiIh>v.'  .){ficcr.s,  from  tim 
mayor  uikI  jiidgi'M  (|owiiwiinl».  un".  like  Statr  officrrs  rIoj-t.Kl 
l)y  manhiMNi  HuffraRr.  Their  rIcTf ion  is  offm  riuuic  to  Voinri.lc 
with  that  of  State  om<'."rs,  iM-rhiips  ii|,s<,  <,f  IuhUthI  ioiiKn'ssiiien 
Thirt  saves  exrH'nw"  hiiiI  trouhi...  Mut  a-^  it  not  only  iMwil.lers 
the  voter  in  his  ehoicr'  «»f  men  li>  .listrmtinn  his  at"tenti(.n  Im- 
twern  a  large  nutnlxT  of  emi.hchiles  tmd  phices,  l.iif  al.s«,  con- 
finns  the  temhwy.  ulrejuly  stronn.  to  vote  for  city  offic-rs  <m 

party  lines,  there  hiw  of  late  yc  ars  I n  a  tendency  to  have 

the  niuniripal  «'leeti(.ns  Hxed  for  a  dilTerent  date  from  that  of 
State  or  Fwleral  elections,  s<.  that  the  luidistracted  and  non- 
partisan thouKht  of  the  citizens  may  Im'  niven  to  the  former.' 
At  presi'nt  the  disposition  to  nin  and  vote  for  candidates 
aoeordniK  to  party  is  praetically  universal.  althouRh  the  duty 
of  party  loyalty  is  deenu'd  l(>ss  hindiiiK  than  in  State  or  Fe<leral 
eIe<-tions.  When  Inrth  the  Kreat  jiarties  put  fonvanl  (juestionahle 
men,  a  non-partisan  list,  or  so-«;illed  "citizens"  ticket,"  may  lie 
run  by  a  combination  «)f  res^'ctalile  men  of  lH)th  parties.  Some- 
times this  attempt  succeeds.  However,  thouKh  the  tenets  of 
Republicans  and  Democrats  have  absolutelv  nothiriK  to  do  with 
the  conduct  of  city  affairs,  though  the  sole  ol)ject  of  the  elcrtion, 
say  of  a  city  comirtroHer  or  au<litor.  may  !.<•  to  find  an  honest 
man  of  rikxI  business  habits,  four-fifths  of  thcele<-tors  in  nearly 
all  cities  give  little  thouuht  to  the  iMTsonal  (|ualificatioiL^  ot  the 
candidate's,  and  vote  the  "straiKJit  ticket." 

Karly  in  the  pres<'nt  century  a  new  form  of  municipal  Rovern- 
ment  iM'Kan  t«»  sprea«l  throuKh  the  country.  The  (  ity  of  ( lalves- 
ton  inTe.xas  had  U-en  struck  by  a  tidal  wave,  which  did  frightful 
danijiKe,  and  the  fx-ople  in  order  to  deal  with  the  emcrKcn.  y  ap- 
pointed three  conunissioners  to  handle  city  business  ntt  luivrlni. 
The  plan  succe<>de«l  so  well  that  it  was  iMrmaiiently  adof)ted, 
and  the  (Jalvcston  charter  of  MM)!  provides  a  Ixnly  of  five  com- 

nurinl  tr.  party  affilmtiniM.     Hut  in  ih,.  pr.  s.nt  ron.litj.xi  „f  i^.liti.al  iiionil... 
thr  cxixtiiiK  nrr;iiu{cni.-iitH  arc   prol..il,ly   ih<'   tnost    pnirfir.il)!.-    tliat    r„\M    l»" 
riKuJo.      It  ifocH  without  wiyirm  that  .ouiilry  .listrnts  arr.  as  a  nil.',  in.m  .1.  *rv 
iiiK  of  political  |M>w.T  than  arc  <■{^\^■».      If  tfir  city  jii.li;c>  were  l.,iallv  .ice  t,-,l 

uiKiii  the  Kcncral  party  ticket,  the  sik M^ful  .an.li.lates  w.iul.l  oft.  n  U-  under 

ohliKntioiw  to  ch-iiicntx  in  the  conununity  which  arc  the  chief  source  ami  niirw 
of  the  rriniiiml  cla*i«  an  unwenily  iHi.sition  for  a  ju.lire."  Mr.  Charles  H. 
Lcveniiore  in  iiis  interestinR  skctih  i>l  thi-  'Iwinnwl  C  l,i  (!,„,rn>ii,t,l  <,f  S,,v 
Hnrrn  (p.  77). 

'On  the  other  hnixl,  there  are  cities  which  ho|M>  to  draw  out  a  lamer  vote 
a.i.l  thrroforr  ol.tain  a  t«tter  choic...  l.y  puttinu  their  iiiuni.ipal  eh.tiong  at 
the  sunn-  time  aa  tht-  State  clectioiw. 
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missioners,  elected  by  the  voters  at  large  for  two  years,  one  being 
Mayor,  president  of  the  Board,  and  each  of  the  others  having 
a  special  department  of  city  businesss  allotted  to  him.  The 
Commission  as  a  whole  passes  ordinances,  votes  the  annual 
budget,  gives  out  contracts,  and  makes  the  principal  appoint- 
ments, upon  the  nomination  of  the  Commissioner  in  whose  de- 
partment the  appointment  lies.  Under  this  form  of  govern- 
ment marked  improvements  have  been  effected  in  every  branch 
of  municipal  work,  and  the  whole  floating  debt  has  been  paid 
off.  The  city  owns  its  waterworks,  sewer  plant,  and  electric 
light  plant.  The  large  city  of  Des  Moines  in  Iowa  subse- 
quently, under  a  general  State  law  permitting  cities  to  frame  for 
themselves  their  schemes  of  government,  enacted  generally  a 
similar  plan  in  which  the  four  commissioners  who  serve  with 
the  Mayor  have  (1)  accounts  and  finance,  (2)  pubHc  safety, 
(3)  streets  and  public  improvements,  (4)  parks  and  public  prop- 
erty, as  their  several  provinces.  One-fourth  of  the  voters  can 
demand  a  Recall  Vote,  and  all  grants  of  franchises,  as  well  as 
ordinances  not  of  an  urgent  character,  have  to  be  submitted  to 
a  Referendum  vote.  The  example  of  these  two  cities  has  been 
so  largely  followed  that  in  1913  there  were  371  cities,  including 
some  in  the  Eastern  Stat(>s,  in  which  the  plan  was  in  opera- 
tion, while  several  States  have  passed  statutes  permitting 
their  cities  to  adopt  it.  So  far,  it  seems  to  be  working  well, 
though  the  elections  "  at  large  "  in  which  party  has  been  to  a 
considerable  extent  eliminated,  sometimes  give  odd  results.' 

The  functions  of  city  governments  may  be  fiistributed  into 
three  groups  —  (o)  those  which  are  delegated  by  the  State  out 
of  its  general  coercive  and  administrative  powers,  including 
the  police  power,  the  granting  of  licences,  the  executicm  of  laws 
relating  to  adulteration  and  explosives  ;  (/>)  those  which  though 
done  under  general  laws  are  properly  matters  of  local  charge  and 
subject  to  local  regulation,  such  as  education  and  the  care  of  the 
poor  ;  and  (c)  those  which  are  not  so  nmch  of  a  political  as  of  a 
purely  business  order,  such  as  the  paving  and  cleansing  of  streets, 
the  maintenance  of  proper  dhains,  the  provision  of  water  and 
light.  In  respect  of  the  first,  and  to  some  extent  of  the  second  of 
these  groups,  the  city  may  be  properly  deemed  a  political  entity  ; 

>  There  are  many  varieties  of  the  plan,  the  number  of  ronimisBioners  being 
sometimes  larger  than  four.  In  some  eitiea  one  *  onmiissioner  is  elected  annu- 
ally, so  that  the  whole  Board  never  goes  out  ol  office  together. 
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in  respect  of  the  third  it  is  rather  to  be  compared  to  a  business 
corporation  or  company,  in  which  the  tax-i)ayers  are  shareholders, 
doing,  through  the  agency  of  the  city  officers,  things  which  each 
might  do  for  himself,  though  with  more  cost  and  trouble.     All 
three  sets  of  functions  are  tlealt  with  by  American  legislation 
in  the  same  way,  and  are  alike  given  to  officials  and   (where 
the  Commission    plan    has    not    been    adopted) .  a    legislature 
elected  by  persons  of  whom  a  large  i)art  pay  no  direct  taxes. 
Etlucation,  however,  is  usually  detached  from  the  general  city 
government  and  entrusted  to  a  .separate  authority,'   while  in 
some  cities  the  control  of  the  police  has  been  withheld  or  with- 
drawn from  that  government,  and  conferred  upon  a  separate 
board.2     The  most  remarkal)le  instance  is  that  of  Boston  in 
which  city  a  Massachusetts  .statute  of  1885  entru.sted  the  police 
department  and  the  power  to  license,  regulate,  and  restrain  the 
sale  of  intoxicating  liquors,  to  a  special  board  of  three  persons, 
to  be  appointed  for  five  years  by  the  State  governor  and  council. 
Both  political  parties  are  directed  by  the  statute  to  be  represented 
on  the  board.     (This  is  a  frequent  provision  in  recent  charters.) 
The  city  pays  on  the  board's  requisition  all  the  expenses  of  the 
police  department.     In  New  York  the  police  commissioners  were 
for  a  time  appointed  by  the  mayor,  but  in  order  to  "take  the 
department  out  of  politics"  an  unwritten  understanding  was 
established  that  he,  though  himself  always  a  partisan,  should 
appoint  two  Democratic  and  two  Rejjublican  connnissioners.' 
The  post  of  policeman  has  i)een  "spoils"  of  the  humbler  order, 
but  spoils  sometimes  equally  divided  between  the  parties. 

Taxes  in  cities,  as  in  rural  districts,  are  levied  ujjon  personal 
as  well  as  real  property  ;  and  the  city  tax  is  collected  along  with 
the  county  tax  and  State  tax  by  the  same  collectors.  There 
are,  of  course,  endless  varieties  in  the  practice  of  difi'erent  States 
and  cities  as  to  methods  of  as.sessm(>nt  and  to  the  minor  imposts 
subsidiary  to  the  property  tax.  Both  real  and  personal  property 
are  usually  assessed  far  below  their  true  value,  the  latter  because 
owners  are  reticent,  the  former  becau.se  the  city  assessors  are 

'  ThouRh  sometimes,  as  in  Biiltimore,  the  city  legislature  appoints  a  Board 
of  Education.  Unhappily,  in  some  cities  education  is  "within  p<.!iti<K,"  and, 
as  rnay  be  supposed,  with  results  unfavourable  to  the  independence  and  even 
to  the  quality  of  the  teachers. 

'  So  in  Baltimore  and  .St.  Louis. 

'Now  under  the  new  charter  of  Greater  New  York  th.  re  is  one  commiB- 
sioner  appointed  by  the  mayor. 
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anxious  to  take  as  little  as  possible  of  the  State  and  county  burden 
on  the  shoulders  of  their  o^vn  community,  though  m  this  patriotic 
effort  they  are  checked  by  the  county  and  State  Boards  of  Equali- 
zation.   Taxes  are  usually  so  much  higher  in  the  larger  cities 
than  in  the  country  districts  or  smaller  municipalities,  that  there 
Is  a  strong  tendency  for  rich  men  to  migrate  from  the  city  to  its 
suburbs  in  onler  to  escape  the  city  collector.     Perhaps  the  city 
overtakes  them,  extending  its  limits  and  incorporating  its  sub- 
urbs  ;  perhaps  they  fly  farther  afield  by  the  railway  and  make 
the  prosperity  of  country  towns  twenty  or  thirty  miles  away. 
The  unfortunate  consequence  follows,  not  only  that  the  taxes 
are  heavier  for  those  who  remain  in  the  city,  but  that  the  philan- 
thropic and  political  work  of  the  city  loses  the  participation  of 
those  who  ought  to  have  shared  in  it.     For  a  man  votes  m  one 
place  only,  tlic  place  where  he  resides  ami  pays  taxes  on  his  per- 
sonalty ;  and  where  he  has  no  vote,  he  is  neither  eligible  for  local 
office  nor  deemed  entitled  to  take  a  part  in  local  political  agita- 

^' Among  the  great  cities,  one  of  those  which  have  recently 
given  themselves  a  new  frame  of  government  is  Boston  (popu- 
lation in  1910,  670,585).  The  main  features  of  that  scheme, 
which  came  into  force  in  1909,  are  as  follows :  — 

The  government  of  the  city  is  now  in  the  hands  of  a  mayor, 
elected  by  the  voters  for  a  term  of  four  years,  and  a  single  council 
of  nine  members  similarly  elected  for  a  three-year  term.  Three 
councillors  retire  annually. 

The  Mayor.     Nominations  to  the  office  of  mayor  may  be 
made  only  by  petitions  signed  by  at  least  5(K)0  (juaHfied  voters 
of  the  city,  these  signatures  to  be  obtained  upon  official  forms 
and  verified  by  affidavit.     No  voter  may  sign  more  than  one 
petition      The  petitions  must  be  filed  with  the  Election  (  ommis- 
sioners  (who  are  appointed  by  the  mayor)  at  least  twenty-five 
days  prior  to  the  date  of  the  municipal  election.     The  signatures 
are  then  scrutinized  bv  these  Election  Commissioners  and  not 
less  than  sixteen  .lavs  before  the  date  of  the  election  the  commis- 
sioners announce  the  names  of  those  candidates  whom  they  have 
found  to  have  been  validly  nominated.     Sucli  names  are  then 
placed  upon  an  oHicial  balL^  without  parly  designation,  and 
in  an  order  of  names  determineu  by  lot.     The  municipal  election 
takes  place  on  the  Tuesday  after  the  second  Monday  m  January, 
and  the  city's  fiscal  year  begins  on  the  first  Monday  in  February. 
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Although  the  mayor  is  elected  for  a  four-year  term,  provision 
is  made  for  his  Recall  (i.e.  dismissal)  at  the  end  of  two  years. 
The  regular  State  election  is  used  to  provide  the  machinery  for 
this  recall ;  but  in  order  to  he  effective  the  recall  nnist  secure,  at 
this  election,  a  majority  of  the  total  enrolled  votes,  not  merely 
a  majority  of  the  polled  votes.  This  means  in  practice  that 
about  two-thirds  of  the  polled  voles  are  necessary  in  order  to 
recall  a  mayor,  and  it  ought  to  be  emj)hasized  that  this  recall 
may  be  put  into  operation  oidy  at  one  stage  in  the  mayor'.s 
term,  namely,  at  the  point  where  half  his  term  has  l)een  served. 
The  salary  of  the  mayor  is  .|10,(KK)  per  annum. 

The  mayor  appoints  all  heads  of  city  departments  whose 
appointments  are  not  otherwise  i)rovi(led  foi  ;  and  appointments 
made  by  the  mayor  ak'  not  subject  to  confirmation  by  the  mu- 
nicipal council.  But  appointments  made  by  him  are  not  valid 
unless  a  certificate  is  obtained  from  the  State  Civil  Service 
Commission  "that  the  appointee  is  in  its  opinion  quaUfied  by 
education,  training,  and  experience  for  the  said  oflfice."  Any 
oflficial  appointed  by  the  mayor  may  be  removed  by  him  at  any 
time,  but  he  must  state  "in  detail  the  specific  reasons  for  sucli 
removal." 

All  recommendations  for  th(>  exjienditure  of  money  mu.st  orig- 
inate with  the  mayor,  and  while  the  council  may  omit  or  reduc(? 
any  item  of  expenditure  he  recommends,  it  is  not  empowered 
to  insert  or  increase  any  such  item.  Any  resolution  or  vote  of 
the  council  may  be  vetoed  by  the  mayor  and  such  veto  is  final. 
The  Council.  The  City  Council  consists  of  nine  members 
elected  not  by  wards  but  from  the  city  at  large.  Candiilates 
are  placed  in  nomination  only  by  petitions  sign(>d  by  at  least 
SOtK)  registered  voters,  the  regulations  relating  to  thefiling  and 
verification  of  these  petitions  being  in  all  respects  similar  to 
those  prescribed  in  cnnection  with  nominations  for  the  mayor- 
alty. The  names  of  candidates  for  election  to  the  council  are 
placed  uprm  an  official  ballot  in  an  order  determined  l)y  lot  and 
without  any  party  designation.  TIktc  is  no  provision  for  the 
recall  of  councillors  before  their  thre(^-year  terms  have  expired  ; 
but  three  of  the  nine  councillors  go  out  of  office  earh  year. 
Councillors  are  paid  $1500  per  annum. 

The  powers  of  the  council  include  the  making  of  city  ordinances, 
the  approving  of  appropriations  including  the  annual  l)utlget, 
the  authorization  of  loans,  and  the  sanctioning  of  certain  con- 
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tracts  extending  over  more  than  one  year.  All  these  powers  are 
exercis.  d,  however,  subject  to  the  mayor's  veto  power.  Author- 
ity to  grant  privileges  in  the  streets,  and  franchises,  permits, 
and  locations,  is  vest(>(l  in  a  board  of  three  stre(^t  commi.ssioners 
appointed  bv  the  mayor,  but  the  city  council,  with  the  mayor  s 
approval,  may  fix  the  general  terms  upon  which  such  privileges 
may  be  granted.  . 

An  interesting  feature  of  Boston  government  is  the  l^mance 
Commission,  a  body  of  five  members  appointed  by  the  governor 
of  the  State.  These  commissioners  are  appointed  for  a  five- 
year  term,  and  one  member  retires  annually.  The  chairman  of 
the  commission,  designated  by  the  governor,  is  paid  $5000  per 
annum  ;  the  other  members  are  pai.l  $3000  each.  The  Finance 
Commission  is  given  no  mandatory  or  executive  powers  in  any 
branch  of  city  government ;  but  it  is  empowered  to  investigate 
"any  and  all  matters  relating  to  appropriations,  loans,  expendi- 
tures, accounts,  and  methods  of  administration,"  reporting  the 
results  of  its  investigations  to  the  mayor,  the  city  council,  the 
governor,  and  the  State  Legislature.  The  commission  is  author- 
ized to  employ  experts  to  assist  in  its  investigations,  and  in  this 
connection  may  spend  not  more  than  .S25,000  per  year.  It  has 
power  to  compel  the  attendance  of  witnesses  and  the  production 

of  papers.  . 

Administrative  Departments.  The  administration  of  Bos- 
ton is  immediately  conducted  by  some  thirty  different  depart- 
ments. Most  of  these  have  a  single  commissioner  in  charge ; 
but  some  have  boards  of  three  men.  Most  of  t  he  heads  of  depart- 
ments are  paid  ;  a  few  of  the  boards  are  unpaid.  None  are  elected 
by  popular  vote,  and  none  are  appointed  by  the  council.  Nearly 
all  are  appointed  by  the  mayor,  th«'  only  important  exceptions 
being  the  police  commissioner,  and  the  board  of  excise  commis- 
sioners who  are  appointed  by  the  governor,  and  the  Trustees  of 
the  Franklin  Fund  who  are  appointed  by  the  Supreme  Court  of 
the  State.  All  judges,  including  municipal  justices,  are  in  Mas- 
sachusetts appointed  by  the  State  governor  with  the  confirma- 
tion of  his  Council. 

Metropolitan  Commissions.  Boston  is  the  centre  of  a  metro- 
politan district  comprising  over  thirty  municipalities  \\ith  a 
total  population  of  about  a  million  and  a  quarter.  In  order 
that  certain  services  throughout  this  area  should  be  somewhat 
co-ordinated,  a  number  of   Metropolitan   Commissions  have 
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been  established,  the  members  of  these  commissions  beinp  ap- 
pomted  by  the  governor  of  the  State.  The  Metropolitan  Water 
and  Sewerage  Board  has  charge'  of  the  main  water  supi)ly  and 
trunk  sewers  throughout  the  greater  part  of  the  metroiwlitan 
district;  and  the  Metropolitan  I^irks  Commission  has  created 
and  maintains  an  extensive  system  of  parks  and  boulevards. 
For  carrying  through  various  undertakings  which  concern  two 
or  more  municipalities  (inclutling  lioston)  various  ad  hoc  com- 
missions have  been  established,  such  as  the  Charles  River  Basin 
Commission  (composed  of  three  members  appointed  by  the 
governor);  and  the  Boston  Transit  Commission  (composed  of 
five  members  appointed,  three  by  the  governor  and  two  by  the 
mayor  of  Boston). 

School  Administration.  Quite  distinct  from  the  regular 
city  administration  is  the  Boston  School  Committee,  composed 
of  five  members  elected  for  three  years  witli  provision  for  one 
or  two  members  retiring  each  year.  These  are  elected  by  pop- 
ular vote  from  the  city  at  large,  the  rules  relating  to  their  nomi- 
nation and  election  being  in  all  respects  similar  to  those  applying 
in  the  case  of  municipal  councillors. 

As  respect  school  administration,  a  branch  of  city  work  whose 
importance  is  more  and  more  recognized,  and  which  suffers,  per- 
haps more  than  any  other,  from  the  application  of  Machine  and 
Spoils  methods,  reference  may  be  made  to  a  change  r(>cently  intro- 
duced into  the  government  of  the  great  city  of  St.  Louis.  Under 
a  State  statute  of  1897  the  Board  of  Education  consists  of  twelve 
members  chosen  by  the  voters  at  large  for  six  j'ears,  four  members 
retiring  every  second  year.  Every  member  s^^•ears  that  he  will 
(;onsider  merit  and  fitness  only  in  making  apj)ointinents.  The 
functions  of  the  Board,  which  is  by  common  cons(>nt  divided 
equally  between  the  two  parties,  are  chiefly  those  of  supervision, 
executive  work  being  left  to  the  sup(>rintendent  of  schools  and 
other  officials.  By  this  method  education  is  said  to  have  been 
"taken  out  of  politics,"  and  the  efficiency  of  the  schools  has  been 
raised. 

St.  Louis  (population  in  1910,  687,029),  though  it  has  latterly 
had  upright  mayors,  and  often  a  fair  upper  Hou.se  of  its  City 
Lt'gislature,  has  suffered  from  defici(>nt  purity  in  its  lower 
House ;  and  in  1910  tried  to  us(>  the  power  (>ntrusted  to  it  of  giv- 
ing itself  a  new  charter.     The  draft  was  rejected  by  the  people. 
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THE  WORKING  OF  CITY  GOVERNMENTS 

Two  tests  of  practical  efficioncy  may  be  applied  to  the  gov- 
eminent  of  a  city:  What  does  it  proviile  for  the  people,  ami 
what  does  it  cost  the  people  ?  Space  fails  me  to  apply  m  de- 
tail the  former  of  these  tests,  by  showing  what  each  city  does 
or  omits  to  do  for  its  inhabitants;  so  I  must  be  content  with 
observing  that  in  the  United  States  generally  constant  complaints 
are  directed  against  the  bad  paving  and  cleansing  of  the  streets 
the  non-enforcement  of  the  laws  forbi«lding  gambling  and  illicit 
drinking,  and  the  control  of  the  police  generally,  and  in  some 
places  also  against  the  sanitary  arrangements,  ami  management 
of  public  buildings  and  parks.  It  would  appear  that  in  the 
greatest  cities  there  is  far  more  dissatisfaction  than  exists  with 
the  municipal  administration  in  such  cities  as  (dasgow,  Man- 
chester, Dublin,  Hamburg,  Lyons. 

The  following  indictment  of  the  government  of  Philadelphia 
is  somewhat  exceptional  in  its  severity,  and  however  well  foundec 
as  to  that  city,  must  not  be  taken  to  be  typical.  A  memorial 
presented  to  the  Pennsylvania  legislature  some  tune  ago  by  a 
number  of  the  leading  citizens  of  the  Quaker  City  contained  these 
words :  — 

"  The  affairs  of  the  <'ity  of  Philadelphia  have  fallen  into  a  moat  de- 
plorable condition.  The  amounts  required  annually  for  the  payment  ot 
interest  uix,n  the  funded  del)t  and  current  expenses  render  it  necessary  to 
impose  a  rate  of  taxati.m  which  is  as  h.'av  y  as  can  he  borne 

"  In  the  meantime  the  streets  of  the  city  liave  been  fl  owed  to  fall  into 
such  a  state  as  to  be  a  reproach  and  a  <UsKra.-e.  Philadelphia  is  no  a 
recognized  as  the  worst-paved  and  worsts-leaned  city  in  the  civihzc.l 

*^"  "  The  water  supi)lv  is  so  ba^.  that  during  many  weeks  of  the  last  winter 
it  was  not  only  distasteful  and  unwholesome  for  drinking,  but  offensivo 
for  bathing  purposes.  , 

"  The  effort  to  clean  the  streets  was  abandoned  for  months,  and  no  at- 
tempt was  made  to  that  end  until  some  public-spirite<l  <-itizens,  at  tlieir 
own  expense,  cleaned  a  number  of  the  principal  thoroughfares. 

"  The  system  of  sewerage  and  the  physical  condition  cf  the  sewers  h 
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notoriously  bad  -  so  much  .so  as  to  Iw  dauKerous  to  tUe  health  and  most 
offensive  to  the  comfort  of  our  jKHiple. 

"  Public  work  has  been  done  so  ba<Uy  that  structures  have  hml  to  be  re- 
newed almost  as  soon  as  finished.  Others  have  In^a  in  part  c^n.  ?ru^ttJ 
SeUon.'"""'  *'"^°*'  ''"'*  '*'"'  permitted  to  fall  to  dec^y  without  eom- 

offliTi^j'f'' ^'  Tl*"'  '^^"y-P'J^'*"^  and  filthy  streets,  unwholesome  and 
offensive  water  an<l  slovenly  and  .mostly  management,  have  l)een  the  rule 
for  years  past  throughout  the  city  govermnent."  ' 

T,.'l^  ITf .  "^^  ^^"^  P"'"*''  c«'"P"s«J  in  the  above  statement 
1  liiladelphia  was  probably  —  and  tl.ough  she  has  been  several 
tunes  reformeil  since  then,  is  still  -  among  the  least  fortunate 
of  American  cities.  He,  however,  who  should  interrogate  one 
of  the  good  citizens"  of  Pittsburg.  Cincinnati,  New  Orleans, 
iSew  York,  Chicago,  San  Franci.sco,  would  have  heard  then,  and 
would  hear  now,  similar  complaints,  some  relating  more  to  the 
external  condition  of  the  city,  some  to  its  police  administration, 
but  all  showing  that  the  objects  for  which  municipal  government 
exists  have  been  very  imperfectly  attained. 

The  other  test,  that  of  expense,  is  easily  applied.  Both  the 
debt  and  the  taxation  of  American  cities  have  risen  with  unprece- 
dented rapidity,  and  now  stand  at  an  alarming  figure. 

A  table  of  the  increase  of  population,  valuation,  taxation, 
and  debt,  in  fifteen  of  the  largest  cities  of  the  United  States 
from  1880  to  1905,  shows  the  following  result :  — 

Increase  in  population 88.0  per  cent. 

Increase  in  taxable  valuation       .        .        .  221  0  per  cent 

Increase  in  debt 18(5.0  per  cent." 

Increase  m  taxation Hi5.5  per  cent. 

Looking  at  some  individual  cases,  we  find  that  the  debt  rose 
as  follows :  — 


Philadelphia 
Boston 
Cleveland     , 
Milwaukee   . 
Now  York    . 


$.')4.223,8.-)0 

28.244,018 

0,4()7,()4<> 

2.H)0,289 

140,721.614^ 


to 


$09,950,040 

99.191,8.50 

27.68.5.874 

8.,575.813 

647.806.295* 


*  Municipal  Development  of  Philadelphin,  Messrs.  Allinson  and  Penrose,  p  275 
Including  the  figures  for  the  territory  which  by  1<.»05  had  l«"en  incorporated 
into  Grt^ater  New  York. 

'  The  eost  of  opening  or  iniprovinK  highways  and  of  plaeing  si-w.-rs  in  streets 
s  not  included  in  the  aggregate  of  moneys  annually  levied  and  d<'l)t  rolled  up 
because  the  eost  of  those  improvements  is  levied  directly  upon  the  land  by  way 
of  assessments. 

lu  New  York  the  total  net  funded  il.'ht  wa.s  in  I)ecemb<r,  I'JOH,  8735,782.594, 
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"MuctToT  this  debt  is  doubtless  represented  »>y  P~^f 
imnrovements,  yet  for  another  large,  and  in  some  c  tics  far 
krK  r  part    her^e  is  nothing  to  show ;  it  is  duo  to  sunple  waste 

or  ?o  malversation  on  the  part  of  the  -"'-^P^  .'^f '^"/^",,,„t 
As  respects  current  expenditure,  New  \ork  in   1884  sptnt 
on  current  city  purposes,  exclusive  of  payments  on  account  of 
inters    on  d.U  sinking  fund,  ami  maintenance  o^  if-]-jyi 
Z  sum  of  S20,232.780- equal  to  $10.76  for  ^aeh  ndmlmun^^ 
(census  of  1880).     In  Boston,  m  the  same  year,  Jl"'  tity  tx 
mmmure  was  $9,90<).()19  -  e„ual  to  $27.:?0  for  each  inhabitant 
y^^nsus  of  1880)      In  1908  the  total  ordinary  c'xpem liture  of 
New  York  was  $  56,Mr,,148  (being  $:i2.30  for  each  mhabi  ant 
UiaTc:f  Boston,  S17,464.573  (being  $28.75  for  ^^^^^^^ 
There  is  no  denying  that  the  government  of  cities  i.  tlu  one 
conspicuous  failure  of  the  United  States.     The  deficiencies  of 
the  Sonal  government  tell  but  little  for  evil  on  the  welfare 
o   the  people     The  faults  of  the  State  governments  are  in^g- 
nificant  compared  with  the  extravagance  corruption,  and  mis- 
management  which  have  marke<l  the  administrations  of  n  ostof 
Sie  great  cities.     For  these  evils  are  not  confined  to  one  or  two 
c  ties     The  commonest  mistake  of  Europeans  who  talk  abou 
America  has  been  to  assume  that  the  p<.litical  vk'-m^  nch  l^^^^^^^^^ 
notorious  in  New  York  are  fouml  everywher...    T»ie  next  most 
common  is  to  suppose  that  they  are  found  '^«^^'»»^'  ^  '»7^- J^ 
New    York   they   ha.l    revealed    themselves    on   th      ^^  ^^t 

scale.  They  were  "gross  as  ^  "^""'^^'^'"'."P^^^vS where 
But  there  is  not  a  city  with  a  population  eweding  2<W,000  w  hert 
the  poison  germs  have  not  spruuR  into  a  vigorous  life ,  ami  in 
ome'of  the' mailer  ones,  clown  to  50,()()0.  it  needs  no  .mcrosc^^^^ 
to  note  the  results  of  their  growth.  Evj>n  in  cities  of  he  th  r 
rank  similar  phenomena  may  occasionally  be  i*^^'^''™'^*' *'"^"^' 
there,  as  some  one  has  sai.l,  the  jet  black  of  New  York  or  San 
Francisco  dies  away  into  a  harmless  gra: .  ,i.,n«piv 

For  evils  ^\hicll  api^ear  wherever  a  large  population  is  densely 
aggregated,  there  must  be  some  gem-ral  and  widespread  causes 
What  are  these  causes?     Ad(.c,uately  to  (>xplain  them  ^vou  d 
be  to  anticipate  the  account  of  the  party  system  to  be  given 
in  the  secoml  volume  of  this  work,  for  it  is  that  party  system 

.  These  totals  of  1908  (eensus  report  of  1!«).^  l.rought  up  to  \""«  J^""™  [lly 
records)  inelude  all  the  ..r.linary  exp.-.ulitures.  l.ut  not  .un.s  paid  for  lavestnui.t 
securities  or  redemption  of  municipal  debt. 
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wliich  lias,  not  perhaps  croutod,  l)ut  certainly  cnorniously 
aRRravated  thcin,  and  impressed  on  them  their  Hpeeific  typo.' 
I  must  therefore  restrict  myself  for  the  i)res<'nt  to  a  brief  enumer- 
ation of  the  chief  sources  of  the  malady,  and  the  chief  remedies 
that  have  been  sugRcsted  for  or  ai)plie»i  to  it.  No  iH)Iitital  sub- 
j«'ct  has  been  so  copiously  discussed  of  late  years  in  America 
by  able  an.l  experi  >nced  publicists,  nor  can  I  do  better  than 
present  the  salient  fa<ts  in  the  words  which  some  of  these  men, 
siwakinp;  in  a  resjwnsible  fiosition,  have  employed. 

The  New  York  commissioners  of  187()  appointed  "to  (levi.s(' 
a  plan  for  the  g(,»-ernment  of  cities  in  the  State  of  New  York," 
summed  up  the  mischief  as  follows  : "  — 

"  1.  The  aceumulalion  of  iKTmanent  munifipal  debt :  In  New  York  it 
was,  in  184().  «10,(KK),()()();  in  IKV),  $12,(XKM)(K);  in  18<K),  $18,0()().00()  • 
in  1S7().  S7:i,(KK),()tK);    in  ISTO,  $li;i(XKMKM).' 

"  2.  The  excossivo  inc-rease  of  the  annual  expenditure  for  ordinary 
purposes:  In  ISUi  the  amount  raised  by  taxation  was  less  than  >■  per 
cent  on  the  taxable  property;  in  IHTA),  1.1;{  per  eent ;  in  lS(i(),  l.()9  per 
cent;  ui  1870,  2.17  imt  cent ;  in  lS7<i,  2.«)7  per  cent.  .  .  .  Theincrea.se 
in  the  annual  exiH'nditure  since  1S.-.0,  as  compared  with  the  inr-rea-so  of 
IM)pulation,  is  more  than  4(X)  per  cent ,  and  as  compared  with  the  increase 
of  taxable  proiwrty,  more  than  2tX)  per  cent." 

'Sop  Part  III.,  and  csiK-cially  {'hapf<rs  LXII.  and  LXIII.  .Sep  alwj  the 
rhaptera  in  \cil.  II.  „n  the  Tammany  RinK  in  \rw  ^■f)rk  City,  and  the  Gas 
RniR  in  Philadelphia.  The  full  acrount  Kiven  in  tho.sc  chapters  of  the  phe- 
nomena of  nmniripal  mi»K"verimient  i[i  the  two  larKcst  eities  in  the  United 
States  .seems  to  <lisp«-n8e  me  from  the  duty  of  here  descrihinR  those  phenomena  in 
Roneral. 

'  The  rommissi,)n,  of  which  .Mr.  W.  .M.  Evarts  (afterwards  senator  from 
New  \ork)  was  <hairman.  included  some  of  tl-?  ablest  men  in  the  State,  and 
Us  report,  presente<l  (ith  March,  1H77,  may  he  said  to  have  hecotne  dassieal. 
Much  of  it  IS  as  ar>plicalile  now  to  great  cities  as  it  was  in  lS7t);  and  I  (juote  it 
not  only  in  respect  of  its  historical  value,  hut  also  because  no  abler  presentment 
of  the  fai'ts  has  since'  appeared. 

'The  .\ew  York  conmiissioners  say:  "The  maunitude  and  rapid  increase  of 
this  debt  an  not  less  remarkable  than  the  poverty  of  the  r.sults  .'xhibiterl  as 
the  retun.  for  so  prodicious  an  expenditun-.  It  was  abundantly  sufficient  for 
the  constru<tion  of  all  the  public  works  of  a  creat  metropolis  for  a  century  to 
come,  and  to  have  adorned  it  l«'sides  with  the  si)len<lours  of  architecture  and 
art.  Instead  of  this,  the  wharves  and  piers  arc  for  the  most  part  temporary 
and  perishable  structures ;  the  streets  are  poorly  paved  ;  the  sewers  in  Rreat 
measure  imperfect,  insufficient,  and  in  bad  or.ler ;  the  public  buildiuRs  snabby 
.nnd  madrquate;  and  then-  is  little  which  the  (itiz.u  .an  regard  wUh  satisfac- 
tion, save  the  aqueduct  and  its  appurtenances  and  the  publie  park.  Even  these 
should  not  be  said  to  he  the  product  of  the  public  debt ;  for  the  expense  oeea- 
sioned  by  them  is,  or  should  have  been,  for  the  most  part  already  cxtinRuished. 
In  truth,  the  larger  part  of  the  city  debt  represents  a  vast  aggregate  of  money* 
wasted,  embezzled,  or  misapplied," 
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Tlu'V  suKKcst  the  followinn  us  tht-  cauws  :  -- 

1.   Inoompotont  aiul  unfaithful  governing  Iwardsand  officers. 

"  A  lareo  numlnr  of  important  offices  have  conio  to  Iw  filled  by  rn.-r| 

,«le....irf.     AnUdl»t.-l  Bain,  mu.l  1«.  rvalm.l.  J  ™' ''  ™i?M^^^^^ 

J    #  f_;..n<iu  finH  m.tn.  ni«r«*      Profitable  contnM'ts  inusi  ih)  awunuu, 
™ne^l  "Sl?Xo"k'un.TeH^  The  amounts  required  to  sat  sfy 

uie  meKitimate  objec-ts  enter  into  the  estimates  on  which  taxat..  „ 

Ind       nk  P  »»    •  indiKnation  upon  the  authors  of  sueh  burdens      bor  tie 
nnr,K,W  avertiuK  su.-h  ,..,ns,Hiu..nees  divers  pret.>n.-es  are  put  forward 

?uT"i.°K  the  Sriety  of  raisii^  means  for  -^^^^]:^--XrfS'Z 
suKKPsmiK  >      I  •  ^^  ^    ,         ^^^  reduced  to  a  figure  not 

?;  ::^U  m't  t i^n  o^^^^^^^  -^ «» •^•^  p--»  ':*'>;'"^r^  ^"h  '' hS  •• 

tesuhs  of  the  sV.nes  of  intentional  an.l  corrupt  misrule  atove  described. 

2.   Th(>  introduction  of  State  and  national  politics  into  mu- 
nicipal affairs. 

"The  formation  of  general  political  parties  »^'«'"  ^'«:^^;" J  ";„',': 
general  principles  or  methods  of  State  policy  is  useful,  or  at  all  e%enls 
fneSbr  Sit  it  is  rare  in.lml  that  any  such  questions,  or  indeed  any 
uin  wh  .'h  good  men  ought  to  differ,  arise  in  connection  ^th  ^he  con- 
Zt  ?muSipal  affairs  (iood  men  cannot  and  do  not  differ  as  to 
Sether  mu  icipal  debt  ought  to  be  restricted,  extravagance  ctoked 
„rinnr^", ml  affairs  lodged  in  the  hands  of  competent  and  faithful 
ie^  Te  of ';^m"';  reason  why  the  control  of  the  public  works 
oK  ^eatTi  V  shoi^d  be  lodged  in  the  hands  of  a  I3emocrat  or  a  R«pub- 
H  -m  than  there  is  why  an  adherent  of  one  or  the  other  of  the  great 
parSel  shoiw  be  made  the  superintendent  of  a  business  corporation. 
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(iiMtil  citizens  inten-stinl  in  l«>n»'sl  municipal  Knv«>rninent  <'an  wcure  that 
ohjfcl  only  l>y  actinK  t<iK»'tln'r.  I'ulilical  divisionH  Ht>parat«<  thorn  at  tlin 
start,  ami  tvnder  it  im|K)ssihlc  to  mh-uh'  tho  olijwt  (l»'«inHi  <><|uuli>  \>y 
lM)th.  .  .  .  This  ohstach'  U>  tht-  union  i»f  kimmI  citizens  imraiyzeH  all 
onlinary  efforts  for  roojI  municipal  (f"vernment.  .  .  .  Th»«  ifreat  prizes 
in  the  shafM-  cjf  place  and  power  which  are  offere*!  on  the  hroad  HeUls  «if 
national  and  State  iM)liticH  otTer  the  stronKest  incentives  to  ambition. 
Personal  advancement  is  in  thes<»  fields  naturally  associated  with  the 
ai'hievement  of  )fi"eat  public  obje<5ts.  and  neither  end  can  Im>  se<'un«<i 
except  thn>Uf;h  the  success  of  a  political  |)arty  to  which  they  are  at- 
tJU'lunl.  The  strife  thus  eng'-ndered  develoi)s  into  a  Reneral  battle  in 
which  eai-h  side  fin-ls  that  it  cannot  allow  any  odds  to  the  other.  If  one 
HtH>ks  to  turn  to  its  a<lvantaKe  the  patronane  of  niunici|)al  otlice,  the  other 
must  carry  the  contest  into  the  same  spher«>.  It  is  certain  that  the  temj)- 
tation  will  Ik-  withstiKMl  by  m-ither.  It  then  U'cofies  the  dinn-t  inten-st 
of  the  for(>most  men  of  the  nation  to  constantly  kwp  their  forces  in 
hostile  array,  and  thes«*  must  Ih'  Itnl  by,  among  other  ways,  the  imt- 
mnaRe  to  l>e  se<'uro<l  by  the  control  of  liwal  affairs.  .  .  .  N'e.xt  to  this 
small  number  of  leading  men  there  is  a  lante  class  who,  though  not  dis- 
honest or  devoid  of  public  spirit,  are  led  by  habit  ami  temperament  to 
take  a  wholly  partisan  view  of  city  affairs.  Their  enjoyment  of  party 
struKRles,  their  devotion  to  those  who  share  with  them  the  triumphs  and 
•lefeats  of  the  [)<>litical  game,  are  so  intense  that  they  gradually  lose 
sight  of  the  obj»«'»  for  which  parties  exist  or  ought  to  e.xist,  and  consider- 
able proportions  of  them  in  their  devotion  to  |H)litic-s  suffer  them.se'ves  to 
be  driven  from  the  walks  of  regular  industry,  and  at  last  become  depend- 
ent for  their  livelihood  on  the  patronage  in  the  hands  of  their  chief. 
Mingled  with  them  is  nearly  as  large  a  number  to  whom  politics  is  sim- 
ply a  mode  of  making  a  livelihood  or  a  fortune,  and  who  take  part  in 
political  contests  without  enthusiasm,  and  often  without  the  pretence  of 
an  interest  in  the  public  welfare,  and  devote  themselves  openly  to  the 
organization  of  the  vicious  elements  of  scM-iety  in  combinations  strong 
enough  to  hold  the  balance  in  a  closely-<-ontestcd  election,  overcome  tlio 
political  lernh'ts,  and  s»<<'ure  a  fair  share  of  tiie  nuinicipal  patronage,  or 
else  extort  immunity  from  the  otRcers  of  the  law.  .  .  .  The  rest  of  the 
community,  embra<-ing  the  large  majority  of  the  more  thrifty  classes, 
averse  to  engaging  in  what  they  deem  the  "low  business'  of  politics,  or 
hoi)eless  of  at-complishing  any  substantial  good  in  the  face  of  such  pow- 
erful op|x)sing  interests,  for  the  most  part  content  themselves  with  act- 
ing in  accordance  with  their  resptH'tive  parties.  .  .  .  It  is  through  the 
agency  of  the  great  i)olilical  parties,  organized  and  operating  as  above 
described,  that  our  nmnicipal  officers  are  and  have  long  bwn  selected. 
It  can  scarcely  be  matter  of  wonder  then  that  the  present  condition  of 
municipal  affairs  should  present  an  aspect  so  desperate." 

3.    The  assumption  by  tiic  State  legislature  of   the  direct 
control  of  local  affairs. 

"  This  legislative  intervention  has  neees.sarily  involved  a  disregard  of 
one  of  the  most  fundamental  principles  of  republican  government  (the 
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self-government  of  municipalities).  .  .  .  The  representatives  elected 
to  the  eentral  (State)  lejiislature  have  not  the  requisite  time  to  direct  the 
local  affairs  of  the  municipalities.  .  .  .  They  have  not  the  requisite 
knowledge  of  details.  .  .  .  When  a  lo(!al  hill  is  under  consideration 
in  the  legislature,  its  care  and  explanation  are  left  exclusively  to  the 
representatives  of  the  locality  to  which  it  is  applicable;  and  somiti>nes 
by  express,  more  often  by  a  tacit,  understanding,  local  bills  are  'log- 
mlled'  through  the  houses.  Thus  legislative  duty  is  delegated  to  the 
hx-al  representatives,  who,  actinij  frequently  in  combination  witli  the 
sinister  elements  of  their  constituency,  shift  the  responsibility  for  wrong- 
doing from  themselves  to  the  legislature.  But  what  is  even  more  iini)<>r- 
tant,  the  general  representatives  have  not  that  sense  of  personal  inten-st 
and  personal  res|>onsibiHty  to  their  comtituents  which  are  indispensa...e 
to  the  intelligent  administration  of  local  affairs.  And  yet  the  judgment 
of  the  local  governing  bodies  in  various  [)arts  of  the  State,  and  the  wishes 
of  their  constituents,  are  liable  to  be  overruled  by  the  votes  of  legisla- 
tors living  at  a  distance  of  a  hundred  miles.  ...  To  appreciate  the 
extent  of  the  mischief  done  by  the  occupation  of  the  central  legislui;ve 
body  with  the  consideration  of  a  multitude  of  special  measures  relating  to 
lo<;al  affairs,  some  good,  probably  the  larger  part  bad,  one  has  only  to 
take  up  the  session  laws  of  any  year  at  random  and  notice  the  subjects 
to  which  they  relate.  Of  the  SOS  acts  passed  in  1S7(),  for  instan<!e,  112 
are  acts  relating  to  cities  and  villages,  <J4  of  which  relate  to  cities,  and  ;{('» 
to  the  city  of  New  York  alone.  A  still  larger  number  have  reference  to 
the  city  of  Br<M)klyn.  These  212  acts  cM-cupy  more  than  three-fourths  of 
the  20(K)  pages  of  the  laws  of  that  year.  .  .  .  The  multiplicity  of  laws 
relating  to  the  same  subjects  thus  brought  into  existence  is  itself  an  evil 
of  great  magnitude.  What  the  law  is  concerning  some  of  the  most  im- 
portant interests  of  our  principal  cities  can  Iw  ascertained  only  by  the 
exercise  of  the  patient  research  of  professional  lawyers.  In  many  in- 
stances eveu  professi(mal  skill  is  baffled.  Says  {'hief-Justice  Churcli  : 
'It  is  scarcely  sjife  for  any  one  to  speak  confidently  on  the  exact  con- 
dition of  the  law  in  respect  to  public  improvements  in  the  cities  of  New 
York  and  Brooklyn.  The  enactments  referring  theretij  have  Ihh'U  modi- 
fied, superseded,  and  repealed  so  often  and  to  such  an  extent  that  it  is 
diflicult  to  ascertain  just  what  statutes  are  in  force  at  any  parti(!ular 
time. 

"  'The uncertainties  arisingfrom  such  nuiltiplied  and  confiicting legisla- 
tion lead  to  incessant  litigation  with  its  expensive  burdens,  public?  and  pri- 
vate.' .  .  .  But  this  is  not  all  nor  the  worst.  It  may  be  true  that  the  first 
attempts  to  secure  legislative  intervention  in  the  local  affairs  of  our  prin- 
cipal cities  were  made  by  good  citizens  in  the  supposed  interest  of  reform 
and  go<Kl  government,  and  to  counteract  the  sciiemes  of  corrupt  officials. 
The  notion  that  legislative  control  was  the  proper  remedy  was  a  serious 
mistake.  The  corrupt  cliques  and  rings  thus  sought  to  be  baf!le<l  were 
quick  to  perceive  that  in  the  business  of  proi-uring  spe<'ial  laws  concern- 
ing local  affairs  they  could  easily  outmatch  the  fitful  and  clumsy  lalwurn 
of  disinten'sted  citizens.  The  transfer  of  the  control  of  the  municipal 
resources  from  the  localities  to  the  iState)  capilol  had  no  other  effect  than 
to  cause  a  like  transfer  of  the  methods  and  arts  of  corruption,  and  to 
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make  the  fortunes  of  our  prin<-i|)al  dties  the  traffic  of  the  lobbies.  Munici- 
pal corruption,  previously  confined  within  territorial  limits,  thenceforth 
escaiMMl  all  bounds  and  spread  to  every  quarter  of  the  State.  Cities  were 
com|)elle<l  by  legislation  to  buy  lands  for  parks  and  places  because  the 
owners  wished  to  sell  them  ;  compelled  to  ^rade,  pave,  and  sewer  streets 
without  inhabitants,  and  for  no  otiier  i)urpose  than  to  award  corrupt  con- 
tracts for  the  work.  (Mties  were  coitipclled  ■.  i)urchase,  at  the  public; 
expense,  and  at  «xtrava«ant  prices,  the  property  nec-essar>-  for  streets 
and  avenues,  useless  for  any  other  pur|M)s.^  than  to  make  a  market  for  the 
adjoinniK  property  thus  improved.  Laws  were  ena<'ted  abolishing  one 
office  and  creating  anothcT  wil  h  the  .same  duties  in  order  to  transfer  offi- 
cial emoluments  from  one  man  to  another,  and  laws  to  change  the  func- 
tions of  officers  with  a  view  only  to  a  new  distribution  of  patronjige,  and 
to  lengthen  the  terms  of  offices  for  no  other  purjxise  than  to  retain  in  place 
officers  who  could  not  otherwise  be  elected  or  appointed." 

Thi.s  last-numtionod  cause  of  evil  i.s  no  doubt  a  departure 
from  the  principle  of  local  popular  control  and  rcspoasibility 
on  which  State  governments  and  rural  local  Rovernments  have 
been  based.  It  is  a  dereliction  which  has  brought  its  punish- 
ment with  it.  But  tlie  resulting  mischiefs  have  been  immensely 
aggravated  by  the  vices  of  the  legislatures  in  a  few  of  the  States, 
such  as  New  York  and  Pennsylvania.  As  regards  the  two  former 
causes,  they  ar(>  largely  due  to  what  is  called  the  Spoils  system, 
whereby  office  beconu's  the  rewan  1  of  party  .service,  and  the  whole 
machinery  of  purty  governin(>nt  made  'to  serv(>,  as  its  main 
object,  th(>  getting  and  ke(«i)ing  of  places.  Now  the  Spoils  sys- 
tem, with  the  party  iiuichinery  which  it  keeps  oiled  and  grea.sed 
and  always  working  at  high  presstu-e,  is  far  more  potent  and 
pernicious  in  great  cities  than  in  country  districts.  For  in  greut 
cities  we  find  an  ignorant  mult  it  tide,  largely  composed  of  recent 
immigrants,  untrained  in  self-government ;"  we  find  a  great  pro- 
portion of  the  voters  paying  no  direct  ta.xes,  and  therefore  f(>eling 
no  interest  in  moderate  ta.xation  and  economical  administration  ; 
we  find  abl(>  citizens  absorbed  in  their  firivate  busine.s.ses,  culti- 
vated citiz(>ns  unusually  sensitive  to  the  vidgarities  of  practical 
politics,  and  both  sets  tluTcfore  specially  imwilling  to  sacrifice' 
their  time  and  ta.stes  and  comfort  in  tlu^  struggle  with  sordid 
wire-pullers  and  noisy  demagogues.  In  great  cities  the  forces 
that  attack  and  pervert  democratic  government  are  exceptionally 
numerous,  tlu-  d(-fcnsive  forces  that  prt)ti'ct  it  exceptionally 
ill-placed  for  resistance.  Satan  has  turned  his  heaviest  batteries 
on  the  weakest  part  of  the  ramparts. 

Besides  these  three  causes  on  which  the  commissioners  dwell, 
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and  the  effects  of  which  have  been  felt  in  the  cities  of  other 
States  as  well  as  of  New  York,  there  are  what  may  be  called 
mechanical  defects  in  the  structure  of  municipal  governments, 
whose  natun  may  be  gathered  from  the  account  given  in  last 
chapter.     There  is  a  want  of   methods   for   fixing   public   re 
sponsibility  on  the  governing  persons  and  bodies.     When  the 
mayor  jobs  his  patronage  he  can  indeed  no  longer,  under  the  new 
charters,  such  as  that  of  New  York,  throw  part  of  the  blame  on 
the  aldermen  or  other  confirming  council,  alleging  that  he  would 
have  selected  better  men  couid  he  have  hoped  that  the  aldermen 
would  approve  his  selection.     But  if  he  has  failed  to  keep  the 
departments  up  to  their  work,  he  may  argue  that  the  city  legis- 
lature hampered  him  and  would  not  pass  the  requisite  ordinances. 
Each  house  of  a  two-chambered  legislature  can  excuse  itselt  by 
pointing  to  the  action  of  the  other,  or  of  its  own  committees, 
and  among  the  numerous  members  of  the  chambers -or  even 
of  one  chamber  if  there  be  but  one  -  responsibility  is  so  divided 
as  to  cease  to  come  forcibly  home  to  any  one.     The  various 
boards  and  officials  have  generally  had  little  intercommumca- 
tion  • '    and  the  fact  that  some  were  directly  elected  by  the 
people  made  these  feel  themselves  independent  both   of   the 
mayor  and  the  city  legislature.     The  mere  multiplication  of 
elective  posts  distracts  the  attention  of  the  people,  and  de- 
prives the  voting  at  the  polls  of  its  efficiency  as  a  means  of 
reproof  or  commendation.^ 

To  trace  municipal  misgovernment  to  its  sources  was  com- 
paratively easy.  To  show  how  these  sources  might  be  dried 
up  was  more  difficult,  though  as  to  some  obvious  remedies  the 
reformers  were  agreed.  What  seemed  all  but  impracticable 
was  to  induce  the  men  who  had  produced  these  evils  who  used 
them  and  profited  by  them,  who  were  so  accustomed  to  them 
that  even  the  honester  sort  did  not  feel  their  turpitude,  to 

.  In  Philadelphia  s„nu-  ..no  ohscrvo.!  that  thoro  wore  four  distinot  and  iiidi- 
x,end.nt  au  h„ritio»  with  power  to  tear  up  the  streets,  and  that  there  was  no 
authori  V  upon  whon,  the  duty  was  .pe..ifieall.v  laid  to  put  them  »■  repair  a^am. 

.Mr  Seth  Low  has  w.-ll  remarkcnl  in  an  address  on  mun.e.pal  government.  - 
"  Greatly  to  multiply  important  eleetive  offieers  is  not  to  inerease  i>opular  eon- 
tru  Ui  tolssrn  i  ."  Thl  expression  ..f  the  popular  will  at  the  l.allot-box  ,s  hke 
a  sn-at  bl  w  stniek  bv  an  engine  of  enonnous  foree.  It  ean  , -l.ver  a  b  ow  eon,- 
Xnt  to  overthrow  any  officer,  however  powerful.  But.  as.  .n  n.eehan.es  great 
Kerhas  to  be  snh.uM  in  order  to  do  fin.>  work  so  m  pvmB  ex..re88U,n  to  the 
Sl^pular  will  the  „ee,.«sity  of  ehoosing  ami<l  a  multitude  of  unimportant  officers 
involves  inevitably  a  loss  "f  DOWer  to  the  people. 
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consent  to  the  measures  needed  for  extinguishinR  their  own 
abused  power  and  ilHcit  gains.  It  was  from  the  gangs  of  city 
politicians  and  their  allies  in  the  State  legislatures  that  reforms 
had  to  be  sought,  and  the  enactment  of  their  own  abolition 
obtained.  In  vain  would  the  net  be  spread  in  the  sight  of  such 
birds. 

The  remedies  proposed  by  the  New  York  commission  need  not 
be  enumerated,  for  the  birds  saw  the  net  and  refused  to  allow  the 
amendments  required  to  be  submittetl,  so  nothing  was  done  at 
the  time.  Yet  the  reformers  ultimately  prevailed,  for  nearly 
all  of  their  suggestions  have  by  degrees  been  in  substance  adopted. 
The  city  was  enlarged  in  1902  by  the  inclusion  of  the  great  city  of 
Brooklyn  and  the  districts  called  Queen's  and  the  Bronx,  and 
Staten  Island,  so  Greater  New  York  now  consists  of  the  five 
boroughs  of  Manhattan  (the  island  on  which  New  York  CMty 
proper  stands),  Brooklyn,  Queen's,  Richmond,  and  Bronx. 
Each  of  these  boroughs  has  its  own  president  and  local  adminis- 
trative authorities,  all  being  under  the  general  authority  of 
the  Mayor  of  the  Greater  City.  Legislative  power  is  divided 
between  the  aldermen  and  the  Board  of  Estimate  and  Apportion- 
ment which  con.sists  of  the  mayor,  the  comptroller,  the  presi- 
dent of  the  board  of  aldermen,  and  the  presidents  of  the  five 
boroughs.  It  is  the  chief  financial  authority.  The  State  Con- 
stitution has  been  so  amended  as  to  limit  the  legislature's  power 
of  passing  special  acts  relating  to  cities.  State  and  city  elec- 
tions have  been  separated.  The  city's  borrowing  powers  have 
l)een  restricted  and  the  functions  of  the  mayor  in  appointing  and 
removing  oflScials  extended.  Thus  though  the  new  charter  is  far 
from  perfect,  it  is  admittedly  much  better  than  that  of  1876.' 

The  most  novel  of  the  proposals  made  by  the  commissioners 
of  1876  and  the  one  which  excited  most  hostile  criticism,  that  of 
creating  a  council  elected  by  voters  having  a  tax-paying  (or 
rent-paying)  qualification,  has  never  been  tried  in  any  great  city. 
It  is  deemed  undemocratic  ;  practical  men  say  there  is  no  use 
submitting  it  to  a  popular  vot(>.-    Nevertheless,  there  are  still 

•  The  Municipal  Roform  Movoniont  rontinuc-s  active  in  certain  directions. 
Iniportunt  economics  have  been  effected  in  Xew  York,  and  an  (Tzanization 
called  the  Uureau  of  Municipal  Research,  works  encrdetically  for  reducing  the 
cost  and  increasing  the  efficiency  of  city  administration. 

.See  further  as  to  New  York  municipal  Kovernment  the  observations  of  Mr 
Seth  Ix)W,  ex-Mayor  of  Greater  New  York,  in  Chapter  LII. 

•Though,  as  the  commission  pointed  out  (Report,  p.  ;>.{),  the  principle  that 
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some  who  advocate  it,  appealing  to  the  exai 

where  it  is  said  to  have  worked  well.  . 

Among  the  other  reforms  in  city  government  canvassed  in 
America  are  the  following  :  — 

(a)  Civil  service  reform,  i.e.  the  establishment  of  examina- 
tions as  a  test  for  admission  to  posts  under  the  city,  and  the  be- 
stowal of  these  posts  for  a  fixed  term  of  years,  or  general  y  during 
good  l)ehaviour,  instea;'  of  leaving  the  civil  servant  at  the  mercy 
of  a  partisan  chief,  who  may  displace  him  to  make  room  for  a 
party  adherent  or  personal  friend. 

(6)  The  lengthening  of  the  terms  of  service  of  the  mayor  and 
the  heads  of  departments,  so  as  to  give  them  a  more  assured  posi- 
tion and  diminish  the  frequency  of  elections.  —  This  has  been 
largely  done  to  some  extent  in  recent  charters. 

(c)  The  vesting  of  almost  autocratic  executive  power  m  the 
mayor  and  restriction  of  the  city  legislature  to  purely  lej^sla- 
tive  work  and  the  voting  of  supplies.  -  This  also  now  finds 
place  in  some  charters,  notably  in  the  new  one  of  ^ew  York  ami 
has  worked,  on  the  whole,  well.  It  is,  of  course,  a  remedy  of  the 
"cure  or  kill"  order.  If  the  people  are  thoroughly  roused  to 
choose  an  able  and  honest  man,  the  more  power  lie  ha.s  the  better  ; 
it  is  safer  in  his  hands  than  in  those  of  city  councils.  If  the  voters 
are  apathetic  and  let  a  bad  man  slip  in,  all  may  be  lost  till  the 
next  election.  I  do  not  say  "all  is  lost,"  for  there  have  been 
remarkable  instances  of  men  who  have  been  sobered  and  ele- 
vated by  po"-r  and  responsibility.  The  Greek  proverb  office 
>vill  show  an"  was  generally  taken  in  an  unfavoural)le 

sense  The  ,,.overb  of  the  steadier-beaded  C.ermans,  ()fhce 
gives  understanding"  {Amt  gibt  Ffr.s«n«^),  represents  a  more 
hopeful  view  of  i.uman  nature,  and  one  not  seldom  justified  in 
American  experience. 

no  or...  should  vot,.  upo,,  any  proiK.sitio.i  to  raisr  a  tax  or  '^PP^^P';;"*';'*",,^^ 
coeds    unless    himself    liable    to    l.e    assessi'd    for    such    tux.  was   one    Rener.ill.N 
appl  od   In   the    viUa.e   eharters   of    the  State  of   New  York    -'^    --   -n   the 
charters   of  some  of   the  sn.all.T  cities.      The  report  repels  the  eharRO  that  this 
prop  si  is  im-onsiste..t  with   the  general  reeo«nition  of  the   value  of  umversa 
euffraKO  hv  saving:  "No  surer  method  eould  Ix..  devised  to  hru.K  the  pnnr.pl. • 
of  unfver-M  -uffra-  into  diseredit  and  pr.-pare  the  way  for  its  overthrow  tha.. 
to  D<-rvert  it  to  a  use  for  which  it  was  never  intended,  and  suhj.-.-t  .t  to  a  8orvirc 
whh^hUi    incapable  of    performing.   ...     To  expect  fn.gahty  and  econon. 
in  financial  cncerns  fr.,m  its  operation  in  great  cities,  where  perhaps  half, 
the  inhabitants  feel  no  interest  in  these  objects,  is  to  subject  the  principle  t..  a 
Itn.inwWoh  it  cannot  bear.     All  the  friends  of  the  system  should  unite  in  rescu- 
ing it  from  such  perils."  —  Page  40. 
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(d)  The  election  of  a  city  legislature,  or  one  bra^^dT^or 
of  a  school  committee,  on  a  general  ticket  instead  of  by  wards 
-  When  aldermen  or  councilnien  an>  chosen  by  the  voters  ol  a 
small  local  area,  it  is  a.ssumed,  in  the  United  States,  that  thev 
must  be  residents  within  it ;  thus  the  field  of  choice  among  S 

s  deemed  to  be  to  get  the  most  they  can  for  their  own  ward 
they  care  h  t  e  for  the  general  interests  of  the  city,  anVcarry' 
on  a  game  of  barter  m  contracts  and  public  improvJmen  s  with 

S:tr:::;;ss;^ ''''-  ^•-•^- «-  ^^  --'"^^^ 

(e)  The  limitation  of  taxing  powers  and  borrowing  powers 
by  reference  to  the  assessed  value  of  the  taxable  property  Sin 
Ji  .iff  •  ~  ^^,f  "^•*'""«  "f  *'»«  nature  have  been  largely  applied 
to  c  ties  as  well  as  to  counties  and  other  local  authorities.     The 
results  have  been  usually  good,  yet  not  uniformly  so,  for  evasions 
may  be  practised.     The  New  York  commision  say      '-^he 
apparent  prohibition,  both  as  to  taxation  and  the  percentage  of 
debt  could  be  readily  evaded  by  raising  the  assessment.    Such 
restrictions  do  not  attempt  to  prevent  the  wastefulness  or  em- 
bezzlement of  the  pul)lic  funds  otherwise  than  by  hmiting  the 
amount  of  the  unds  subject  to  depredation.     The'^.ffect  of  such 
measures  would  simply  be  to  leave  the  public  necessities  without 
a,lequate  provision."  ^    And  Messrs.  Allinson  and  Penrose  oL 

oitv  ^wot^T'''*"^""  "^  ^^^^  '^  '■'  P'""^'''^^'^  that  the dei,t  of  a oountv 
city    lK.rough    township,  or  school  distriot  shall  never  exceed  7  per  cent 

rm^nH^T*^  "*''""  'i  '^'  *'*-'^'^'''«  I>'^P^'-t.v  therein.     Tbis1^oviS^,n  was 
pui)  K  I  urposes  to  a  greater  extent  than  7  per  eent.     In  its  workings  it 
ha   lMH3n  an  absolute  failure.     In  ever>-  Hty  of  the  State  ex  :eptPhirade 
fn\l\l"  Tl'  ^''''  "^  ♦^^  ^'"""ty  »f«vermnent.     The  e  ,un  fha    pJwer 
M  hool  distru-t  .■   so  has  the  ward  .sehool  district  -  n.akinK  28  pir  eentTn 

"s  more'neSLHv  H  n  "  f""*'^"'  "^"'^*'  "^  ^"""''^  ♦»  «'^'"'*  Phi'aclelphia 
tutTon  limTtS  h  ^-  "  "'■'^•''" '"  ''^  "'''^  '^^  Vrnvmon  of  the  Consti- 
vahieoKn^t  •  •'^'T  *"  "•'"''■'■"■t  '^'^'''  t"  7  per  eent.  the  assessed 
value  of  property  in  nearly  every  ■ily  ,;f  the  ,-  ;ate  \vas  la-xetv  increased  - 
m  some  instances,  meredible as  it  n.ay  seem,  to  the  extent  of  ItiSo  p^r  cent. 

mhlfj'tnZJl^'^l^TT  '"  ***"*  '"'■''  ^^^trirtion  may  sometimes  compel  a 
tneapiy  If  Uoue  uil  at  once.     See  Chapter  XLIII. 


THE  STATK  UOVERNMKNTS 


PART  n 


M 


l>8$ 


^ 


I!  I 


J:       .} 


6S2 

p.  '^76. 

Nevertheless,  such  restrictions  are  now  often  fo)^"^!  ^'"^Jf^j^fi 
rnStfte  constitutions,  and  have,  usually,  diminished  the  evil 

"^IfrT^^^^on  of  methods  for  referring  c^estu.n.  U. 
th.    direct  vote  of  the  citizens  in  the  three  forms  of  Initiative, 

tures  and  to  secure  the  good  conduct  of  officials.  They  a^« 
drastic  remedies,  and  their  working  is  being  watched  with 
lively  interest.' 

.  For  a  .oo<l  oxa.plo  of  those  provisions  see  the  Charter  of  the  city  of  Los 
Angeles,  as  r  vised  "l'^;'"'^;;;  i^Pj"  f  fr  the  office  of  Mayor  was  subn.itt«Uu 
LoJ  VJes':  i.r:::;;Km\he^:xu".«  incumbent  of  that  office  disappear.Kl  and  a 

'T  wTrn'^^uh'^a;!:  .,  the  Re.aU.  who  has  had  wide  ..perienee  of  municipal 
nuHrule,'  has  stated  the  ease  for  that  7'";;i*>-  "■■';  ;™,;f"„,^t  of  our  large  cities 

w.  rseT^    e  ...oral  t....e  of  the  ..itizel.ship  low.Ted  thereby. 

^"•- TWs  c."Xi..n  results  fro...  the  rule  "^  •-^-^■^Sir^tility  corporatio,.s. 
"These  ...a.hiues  are  created  a..d  •■l'"'\»Xl     -etnenL  o    8^^^^^^^     aide<l  by 
li.,  -..terest..  Ka...ble,^   a..d  other  ''>«^^'''"*»^;^  V'^'"  ".•,''  ^^^  through 

so'...e  e...i..e..tly  respectable  ''us.nessn.en  who  --'-7^";,.'^.'; ;,,;?,  „f  h.,r...st 
reas....  of  the  existen.-e  ,,f  corrupt  «''X7'^"""';,''^^^''^,voti,.K  the  straight  tick.-t. 
voters  who.  unfort..nately.  are  ''^'^"^- l-.f  *'"•  "'j^"^:^,?°u^torate.  but  owing  to 

desires  Rood  Kovernment.  mavors  civil  service  reform,  election 
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ig)  The  supersession  of  the  usual  frame  of  government  by  a 
Mayor  and  Council  by  the  creation  of  a  small  Board  of  Conmiission- 
ers  elected  by  '  a  general  ticket '  vote  over  the  whole  city.  —  This 
so-called  Galveston  or  Des  Moines  Plan  has  been  already  men- 
tioned (supra,  page  634).  It  is  now  (1910)  spreading  fa.st  over 
the  Union  in  various  forms.  It  is  expected,  in  its  most  advanced 
form,  to  reduce  the  power  of  the  Machine  by  nominations  through 
open  primaries  (see  note  to  Chapter  LX,  pout)  and  by  making  the 
election  on  'general  ticket'  in.stead  of  l)y  wards,  to  secure  due  re- 
sponsibility by  concentrating  power  in  very  few  hands,  to  keep 
officials  up  to  the  mark  by  the  threat  of  a  Recall  Vote,  to  prevent 
jobs  and  corruption  by  letting  the  people  as  a  whole  vote  upon 
the  grant  of  franchises  and  to  secure  effective  popular  control 
by  a  Referendum  on  city  ordinances.  It  is  the  most  sweeping 
of  all  the  schemes  of  reform  hitherto  propounded  or  applied, 
but  has  not  been  long  enough  in  operation  for  its  possible  defects 
to  have  yet  fully  revealed  themselves. 

I  must  not  attempt  to  discuss  the  interesting  question  of  the 
results  of  entrusting  to  city  governments  the  supply  of  water, 
gas,  and  electricity,  perhaps  also  street  railways,  because  Amer- 
ican cities  are  accumulating  such  a  mass  of  experience  on  the 
subject  that  it  could  not  be  dealt  with  .save  at  considerable 
length,  while  the  Avise  .still  differ  as  to  the  general  conclusions 
to  be  formed.'  The  objections  to  placing  this  function  in  the 
hands  of  such  men  as  rule  most  municipalities  are  obvious. 
One  group  of  these  objections  will  be  found  illustrated  in  a 
later  chapter,  describing  the  das  Ring  in  Philadelphia.  There 
are,  however,  .some  reformers  sanguine  enough  to  believe  that 
when  city  councils  obtain  functions  whose  exerci.se  has  a  stnmg 
and  obvious  interest  for  the  citizens,  the  latter  are  roused  to  a 

frequently  fails  to  produce  any  marked  i-ffert,  t)fpau8<'  these  men  often  erase  to 
he  good. 

"  This  condition  then  confronts  us  :  a  minority  eoiitrolliiiK  eorniptiy,  while  a 
majority  of  the  electorate  is  honest.  The  n'nieily  is  phu'ii  and  V(  o  simple.  If 
it  is  desired  to  have  a  true  n>pre8t>ntative  and  an  efficient  and  homst  government, 
give  to  the  honest  majority  of  the  electorate  the  power  to  initiate  legislation 
which  their  legislative  bodies  may  refuse  :  this  is  the  Initiative.  (Jive  to  the 
honest  majority  the  power  to  veto  Ihr  uudesind  arts  of  thnr  Leislaturs  :  tiiis  is 
the  Referendum,  and  give  to  the  8;inu  honest  majority  the  jxjwer  to  discharge 
from  office  at  any  time  any  inefficient  or  incompetent  officer :  this  is  the  Recall." 

'  Of  about  160  cities  with  a  population  exceeding  20,000,  water  supply  is  in 
59  left  to  private  corporations,  and  in  101  belongs  to  the  municipality. 

See  upon  this  subject  the  Report  (1907)  of  the  Civic  Federation  Committee 
on  municipal  ownership. 
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more  active  and  watchful  control,  and  may  \^  counto.1  on  to 
oioct   corrupt  politicians  from   power.     Nor  must   wo   forgot 
that  the  plan  of  leaving  the  function  to  private  corporate  com- 
panics  iH  open  to  evils  scarcely  loss  patent  than  those  which  flow 
from  dishonest  public  management,  because  these  compames 
when  they  prosper  and  grow  large  brmg  their  w(<alth  to  bear 
upon   the  municipal  authorities,  and  have  oven  been  known 
to  scatter  bribes  Avi.loly  among   the  voters   for   the   sake   of 
retaining  or  extending  their  monopoly.      Each  plan  has  its 
dangers       It   is   not   the   least   among  the    many   mischiefs 
entailed  by  the  pollution  of  city  governments  that   citizens 
who  resent  the  high  prices  charge.1  and  POor  supply  given  by 
private  companies  often  prefer  to  boar  these  hardships  and  to 
Wink  at  the  impure  metho^ls  which  some  companies  employ  rath<r 
than  face  the  risk  of  throwing  to  the  Rings  that  control  the 
larger  municipalities  the  additional   mass  of   patronage   and 
additional  material  for  jobbery  which  the  business  of  water 
and  gas  supply  carries  with  it.  ..,.•« 

The  question  of  city  go/emment  is  that  which  chiefly  occu- 
pies practical  pubhcists  in  America,  because  they  have   long 
deemed  it  the  weakest  point  of  the  country.     That  adaptability 
of  the  institutions  to  the  people  and  their  conditions,  which 
judicious  strangers  have  been  wont  to  admire  in  the  Lmted 
States,  and  that  consequent  satisfaction  of  the  people  with 
their  institutions,  which  contrasts  so  agreeably  with  the  dis- 
content of  European  nations,  is  wholly  absent  as  regards  mu- 
nicipal administration.    Wherever  there  is  a  large  city  there  are 
loud  complaints,  and  Americans  who  deem  themselves  in  other 
respects  a  model  for  the  Old  Wo"Id  are  in  this  respect  anxious  to 
study  Old  World  models,  those  particularly  which  the  cities  of 
Groat  Britain  present.    The  best  proof  of  dissatisfaction  is  to 
be  found  in  the  frequent  change?  of  system  and  method     Wliat 
Dante  ?"id  of  his  own  city  may  be  said  of  the  cities  of  America  : 
they  are  like  the  sick  man  who  finds  no  rest  upon  his  bed,  but 
seeks  to  ease  his  pain  by  turning  from  side  to  side.     Every  novv 
and  then  the  patient  finds  some  reUef  in  a  drastic  remedy,  such 
as  the  enactment  of  a  new  charter  .and  the  expulsion  at  an  elec- 
tion of  a  gang  of  knaves.     Presently,  however,  the  weak  points  of 
the  charter  are  discovered,  the  State  legislature  again  begins  to 
interfere  by  special  acts,,  ^r  a  "  public  service  corporation      be- 
gins to  seduce  the  virtue  of  officials ;  civic  zeal  grows  cold  and 
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allows  bad  men  to  creep  back  into  the  chief  post., ;  Federal  issues 
arc  allowed  to  supersede  at  municipal  elections'  that  which  ouRht 
to  be  always  deemed  the  real  issue,  the  char  icter  and  capacity 
of  the  candidates  for  office.  All  this  is  disct>uragiag.  Yet  no 
one  who  studies  the  municipal  history  of  the  l.'ist  decades  wil' 
doubt  that  things  are  l)etter  than  they  wrre  twenty-five  yean 
ago.  The  newer  frames  of  government  nre  an  improvement 
upon  the  older.  Rogues  are  less  audacious.  Good  citizens  are 
more  active.  Party  spirit  is  still  inrmitted  to  dominate  and 
pervert  municipal  politics,  yet  the  mischief  it  does  is  mon> 
(•U'arly  discerned  and  the  number  of  those  who  resist  it  daily 
increases.  In  the  increase  of  that  number  and  the  growth  of 
a  stronger  sense  of  civic  duty  rather  than  in  any  changes  of 
mechanism,  lies  the  ultimate  hope  for  the  reform  of  city  govern- 
ments. 
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CHAPTER  LII 

AN    AMERICAN    VIEW    OF    MUNICIPAL    GOVERNMENT    IN    THE 

UNITED   STATES 

By  the  Hon.  Seth  Low,  formerly  Mayor  of  New  York  City 

In  England  there  are  said  to  be  three  kinds  of  cities :  cities 
by  prescription,  like  London  and  Exeter,  which  have  been  cities 
from  time'immemorial ;  cities  that  are  such  because  they  have 

been  the  seat  of  a  bishop;    ^"^«f>«VT'unit^  Sates 
modern  Municipal  Corporations  Act.     In  the  Lnited  Mates 
twenty  municipal  corporations  received  ^'l^^rters  as  cu.es  during 
the  Colonial  period.    These  charters,  in  order  to  be  valid  had 
o  be  confirmed  after  the  Revolution  by  the  legislature  of  the 
State  in  which  the  city  was  located.     In  other  words,  a  city 
in  the  United  States  is  the  creature  of  the  legislature  of  the 
State  in  which  it  is.     The  legislature's  power  over  the  city  s 
form  of  government  is  substantially  absolute,  except  as  the 
Sative  power  may  be  limited  by  the  State  Constitution. 
As  there  are  forty-eight  States  in  the  Union,  and  as  there  wer- 
accord  ng  to  the'i.ensus  of  1910,  seven  hundred  and  «eventy-fmir 
cities  in  the  United  States  with  a  population  of  eight  thousand 
or  more,  it  will  be  readily  understood  why  there  is  no  umfomi 
tvDe  of  city  charter  even  for  the  more  modern  "ties     The 
X  of  wihington,  m  the  District  of  Columbia,  which  be- 
ings  oth^Nal^on  is  subject  to  the  direct  legislation  of  Con- 
gress    In  this  resp;ct  it  is  unique.     Its  inhabitants  enjoy  no 
vote  even  as  to  local  affairs.     It  is  admimstered  by  a  Com- 
mtlion  of  Three,  appointed  by  the  President  of  the  United 
Sates?  subject  to'  coXination  by  the  Senate,  and  is  probably 
the  only  city  in  the  United  States  without  a  mayor. 

Any  European  student  of  politic,  who  wishes  to  und-«t^"f 

the  problem  of  government  in  the  United  States   whethj^f 

citv  government  or  any  other  fonn  of  it,  must  first  of  all  trans- 

•       er'^l^S  if  he  can,  to  a  point  of  view  precisely  the  opposite 
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of  that  which  is  natural  to  him.  This  is  scarcely,  if  at  all, 
less  true  of  the  English  than  of  the  continental  student.  In 
England,  as  ujion  the  Continent,  from  time  immemorial,  govern- 
ment ha.s  descendtni  from  the  top  down.  Until  recently,  society 
in  Europe  has  accepted  the  idea,  almost  without  protest,  that 
there  must  be  governing  clas.ses,  and  that  the  great  majority  of 
men  must  be  governed.  The  French  Revolution  doubtless 
modified  this  idea  everywhere,  and  especially  in  France,  but 
even  in  France  public  sentiment  on  this  point  is  a  resultant  of 
a  conflict  of  views.  In  the  United  States,  however,  that  idea 
does  not  obtain  at  all,  and,  what  is  of  no  less  importance,  it 
never  has  obtaimnl.  No  distinction  is  recognized  of  govern- 
ing and  governed  clas.ses,  and  the  problem  of  government  is,  in 
efTe(!t,  an  effort  on  the  part  of  society  as  a  whole  to  learn  and  to 
apply  to  itseli  the  art  of  government.  Bearing  this  in  mind, 
it  ijecomes  apparent  that  the  immense  tide  of  ■  '^ration  into 
the  United  States  is  a  continually  disturbu-  /actor.  The 
immigrants  come  from  many  countries,  a  very  laige  proportion 
of  them  being  of  the  classes  which,  in  their  old  homes,  from 
time  out  of  mind  have  been  governed.  Arriving  in  .\merica, 
they  shortly  become  citizens  in  a  society  which  undertakes  to 
govern  it.self.  However  well  disposed  the  immigrants  may  be 
as  a  rule,  they  have  not  had  experience  in  self-government,  nor 
do  they  always  share  the  ideas  which  have  expressed  them- 
selves in  the  Constitution  of  the  United  States.  This  foreign 
element  settles  largely  in  the  cities  of  the  country.  It  is  esti- 
mated that  the  population  of  New  York  City  contains  approxi- 
mately eighty  per  cent  of  people  who  either  are  foreign  born,  or 
are  the  children  of  foreign-born  parents.  Consequently,  in  a 
city  like  New  York,  the  problem  of  learning  and  applying  the 
art  of  government  is  handed  over  to  a  population  that  begins, 
in  point  of  experience,  very  low  down.  In  many  of  the  cities  of 
the  United  States,  indeed,  in  almost  all  of  them,  the  population  not 
only  is  thus  largely  untrained  in  the  art  of  self-government,  but  it 
is  not  even  homogeneous.  So  that  an  American  city  is  con- 
fronted not  only  with  the  necessity  of  instructing  large  and  rapidly 
growing  bodies  of 'people  in  the  art  of  government,  but  it  is 
compelled  at  the  same  time  to  assimil.ite  strangely  different 
component  parts  into  an  American  community.  It  will  be 
apparent  to  the  student  that  either  one  of  these  functions  by 
itself  would  be  difficult  enough.  When  both  are  found  side  by 
2v 


i' 


(Vis 


TIIK  HTATK  (JOVKUNMKNTH 


PART  II 


\  ' 


8ido,  the  problem  is  incTea«inKly  difficult  as  to  each.  ToK'-*h«"r 
they  ropre«ent  a  problem  such  as  confronts  no  eity  m  the  Un.  «1 
Kingdom  or  in  Europ<>.  . 

The  American  city  has  had  problems  to  deal  with,  also,  of  a 
material  character,  quite  different  from  thos*.  wh.ch  have  con- 
fronted the  cities  of  the  Old  World.     W.th  the  exception  of 
Boston,  Philadelphia,  Baltimore,  New  Orleans,  and  New  York, 
there  is  no  American  city  of  great  consc-quence  whom-  roots 
go  down  into  the  distant  past  even  of  America.     Amencan 
cities  as  a  rule  hav.   grown  with  u  rapid.tv  to  which  tae  O Id 
World  presents  few  parallels.     L<mdon,  in  the  extent   of  its 
growth,  but  not  in  the  i)roiH)rtions  of  it  ;    Berlin  since  18/0, 
and  Rome  in  the  last  few  years,  are  perhaps  the  only  places  in 
EuroiK.  which  have  bc-n  c«mp.lled  to  deal  with  this  element 
of  rapid  gro^vth  in  anything  like  a  corresponding  degnn-.     All 
of  these  cities,  Ixmdon,  Berlin,  and  Koine,  are  the  seats  of  the 
national  government,  and  .eceive  from  that  source  more  or 
less  help  and  guidance  in  their  development.     In  aU  of  them 
an  immense  nud.'us  of  wealth  existed  before  this  »;reat  and 
rapid  growth  began.     Th<'  problem  in  America  I'^l/^*^"  ^^ 
make  a  great  city  in  a  few  years  out  of  nothing.     There  has 
Ln  no  nucleus  of  wealth  u,>on  whi.h  to  found  the  structure 
whi.h  every  succeeding  y.-ur  has  enlarged.     Rerourse  has  been 
had  of  necessity,  under  these  conditions,  to  the  freest  use  of 

**'Th"*Sy'ofrhicago,  for  example,  with  its  population  of 
two  millions  of  people,  was  a  small  front^ier  trading  P"«t  eighty 
years  ago.     Within  that  perio'l  everything  has  been  creaUd 
out  of  the  fields.     The  houses  in  which  the  people  live,  the 
waterworks,  the  paved  streets,  the  sewers,  ^^^l^y'^'l'i;^^'^ 
makes  up  the  pennanent  plant  r^  a  city,  all  have  been  prc^ 
duced  while  the  city  has  been  gn,.vmg  from  year  to  yt^    at  a 
fabulous  rate.     Besides  these  things  are  to  be  reckoned  the 
public  schools,  the  public  parks,  and  many  municipal  monu- 
ments of  every  kind.     A.neri.-an  cties  as  a  rule  »'^v«  a  "^^^^ 
abundant  supply  of  water  than  European  cit.es,  and    hy  are 
usually  more  enterprising  in  furnishing  themselves  ^Mtlug 
which  in  Europe  may  be  callo<l  the  luxuries  of  city  hf^   but 
which,  in  America,  are  so  common  as  to  be  regarded  ^^f^^' 
sities.     Especiallv  is  this  true  of  every  convenience  involving 
the  use  of  electricity.     There  are  more  than  half  as  many  telt- 
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phonos,  for  cxiirnplc.  in  the  city  of  Nrw  York  alone,  an 
there  are  in  the  whole  of  tJie  I'nited  KitiKtloni. 

The  necessity  of  doiiiR  so  nuich  so  «nii(kly  has  worked  to  the 
disadvantuKe  of  the  Anu-riean  city  in  two  ways.  First,  it  has 
fompelleil  very  hivish  ex|)en(htiire  umier  Rreat  pressure  for 
(luick  results.  This  is  precisely  the  condilifn  under  which 
the  hest -trained  lMisinr<<  men  make  their  greatest  mistakes, 
and  an  in  danRer  of  runninn  into  extravanance  and  wasteful- 
ness. Few  candi<l  .Vmcricans  will  deny  tliat  Anu-rican  cities 
have  suffered  much,  not  alone  from  extravagance  and  wastefjd- 
ness,  hut  also  from  disJioncsty  ;  hut  in  estimating  the  extent 
of  the  refiroach,  it  is  proper  to  take  into  consi( K-ration  these 
Rcneral  conditi  s  under  which  the  cities  Jiave  heen  conjpelled 
to  work.  The  econd  disadvantage  under  which  .Vmerican 
cities  have  lalwured  arisinn  from  this  state  of  things  lias  heen 
a  very  general  iimhility  to  provich-  ade(|Uately  for  current 
needs,  while  cUscountinp;  the  future  so  freely  in  order  to  secure 
their  permanent  plant.  When  the  great  American  cities  have 
paid  for  the  permanent  plant  which  they  have  heen  accuniulut- 
iiig  during  the  last  half  century,  so  that  the  duty  which  lies  he- 
fore  them  is  chiefly  that  of  <-aring  a<le(iuate|y  for  the  current 
life  of  their  population,  a  vast  improvement  in  all  these  par- 
ticulars may  reasonahly  he  expected.  The  standard  of  city 
paving  and  of  .street  cleaning  in  American  cities,  as  a  whole,  is 
much  higher  now  than  it  was  when  the  f.r.^t  edition  of  this  hook 
appeared  in  1888.  In  other  words,  time  is  a  necessary  element 
in  making  a  great  city,  as  it  is  in  every  other  great  and  en- 
during work.  .Vmerican  cities  are  ju(l;ied  hy  their  size,  rather 
than  hy  the  tune  which  has  enter(><l  into  their  growth.  It 
cannot  he  denied  that  larger  r(>sults  could  have  heen  i)roduc(Hl 
with  the  money  expended,  if  it  had  always  l)e(>n  used  with 
complete  honesty  and  good  judgment.  Hut  to  make  an  intel- 
ligent criticism  upon  the  .\merican  city,  in  its  failures  upon 
the  material  side,  the.se  elements  of  especial  difficulty  nujst 
in  fairness  he  taken  into  consideration. 

Looked  at  in  this  light,  the  marvd  would  .seem  to  he,  not  so 
much  that  the  American  cities  are  jiistly  criticisal)le  for  many 
defoL-ts,  hut  rather  that  result.-,  so  great  ha\  e  i)een  achieved  in  so 
short  a  time.  New  York  City,  for  example,  is  just  finishing  the 
last  of  three  suspension  hridges.  every  one  of  which,  in  size  and 
capacity,  exceeds  all  othc.   suspension  bridges  in  the  world. 


THE  STATK  fSOVKIlNMKNTS 


PART  n 


it 


I  Hi 


{■ 

I*: 


'   si  I 

■:  ■    »■  1 

'.       ■! 

I  1 


660 

The  city~h^al80  built  a  fourth  bridge  of  the  rantilever  types 
which  i^  capaeity,  much  exceeds  the  great  Forth  Bridge  though 
The  smn  is  less    ong.     New  York  has  also  developed  m  its 
comomte   apac  ty,  in  co-operation  with  and  under  the  direction 
rorganlzalns  of  private  citizens,  a  natural  h-tory  -us^^^^ 
that  is  second  to  no  other,  an  art  museum  that  is  fairly  counted 
long  thV greatest  of  art  museums,  a  botanical  garden  that  is 
Sy  forgfng  to^^ards  the  first  rank,  a  zoological  garden  that 
n^eancl  equipment  excels  any  other,  and  an  aquarium  that  is 
aU   worthy  of   leading  rank.     Each  of  these   institutions  is 
?  e"     They  are  visited  annually  by  millions  of  peopl^e  ;   are  all 
related  to  the  pubUc  school  system  of  the  city,  and  stand  as 
hiEh  for  scientific  usefulness  as  for  pubUc  service.     The  city 
o    Boston  is  steadily  carrying  towards  completion  one  of  the 
IS  r  markable  systems  of  municipal  parks  and  boulevards  to 
be  found  in  any  country  ;  and  that  is  a  poor  American  city,  m- 
mMha   doeJnot  tax  itself  freely  to  provide  pleasure  grounds 
or  Us  people.     Probably  Berlin  alone,  among  the  great  cities 
of  Europe,  is  as  well  lighted  as  New  York;   and  -^-^^f^J^ 
cities  of  the  Middle  and  Far  West  ar.  nrc.portionately  be  t.  r 
R  ited  than  New  York.     The  .-ity  of  St.  Louis,  a  ''•ty  of  ^J  (XM) 
people  .-om:  .cted  successfully,  a  few  years  ago,  a  World  s  Jar 
on  a  scale  as  great  as  has  ever  been  attempted.     These  are  but 
mu^trlttns   of   what   American   cities  have   accomplished   in 

"S^^^c^ttthich  the  American  city  may  be  thought 
to  have  c.)me  short  of  what  might  luwe  been  expected,  may 
Wibed  in  general  terms  as  a  la.-k  of  ^-^ )  "  ./  ,^7^; 
have  been  comparatively  easy  to  have  P'-''^"'-^-^'*V\hem   mon 
small  open   parks,   an.l   generally  to  have  made  tlum  morr 
iLitifJl,  if  Ihere  had  been  a  greater  -PJ--- --:^^;^  \m^ 
f(,r  these  things  and  of  their  future  groxNih.     The  ^^e^t(  rn  ( itu  s 
nobablv  have  erred  in  this  reganl  less  than  those  upon  the 
^S  co^st.     But  while  it  is  gn-atly  to  be  n^^^ted  th^t  . 
large  foresight  has  not  b.'en  displayed,  it  is,  after  all.  only  re 
peSng  in   America  what  has  tak.n  place  m   Europe.      Th 

V        ^         .  „r  ,.;+;,.<  sfumis  evervwhe'-e  to  have  been  made  by 
iniprovement  ot  cities  s(  ( nis  ( \  1 1  > »  "  -  . 

tearing  down  and  replacing  at  great  ..o.t,  rather  tl>an  by  afar 
sphted provision  for  the  demands  and  opportunities  "f  the  future 
This  unfortunate  result  in  America  has  flowed,  >n  Pjt,  from  th. 
frequent  tendency  of  population  to  grow  m  precisely  the  direc 
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tion  which  was  not  anticipated.  An  interesting  illustration 
of  this  last  factor  is  to  be  found  in  the  city  of  Washington. 
The  Capitol  was  built  to  face  towards  the  east,  under  the  im- 
pression that  population  would  settle  in  that  direction.  As 
niatter  of  fact,  the  city  has  grown  towards  the  west,  so  that  the 
Capitol  stands  with  its  back  to  the  city  and  faces  a  district  that 
is  scarcely  built  upon  at  all. 

All  the  troubles  which  have  marked  the  development  of  cities 
in  the  United  States,  however,  are  not  due  to  these  causes. 
Cities  in  the  Unitetl  States,  as  forms  of  government,  an;  of 
coniparatively  recent  origin.  The  city  of  Hoston,  for  example, 
in  the  State  of  Massachusetts,  although  the  settlement  was 
founded  more  than  two  hundred  and  fifty  years  ago,  received 
its  charter  as  a  city  so  recently  as  1822.  The  city  of  Brooklyn, 
now  a  borough  of  the  city  of  New  York,  received  its  charter 
from  the  State  of  New  York  in  1885.  In  other  words,  the 
transition  from  village  and  town  government  into  government 
by  cities,  has  simply  followed  the  transition  of  small  places 
into  large  communities.  This  suggests  another  distinction  be- 
tween the  large  cities  of  the  United  States  and  those  of  Great 
Britain.  The  great  cities  of  England  and  of  Europe,  with  few 
exceptions,  have  their  roots  in  the  distant  past.  Many  of  their 
privileges  and  chartered  rights  were  wrested  from  the  Crown  in 
feudal  times.  Some  of  these  privileges  have  been  retained,  an(i 
contribute  still  to  the  income,  the  just  pride,  and  the  influence  of 
the  municipality.  The  charter  of  an  American  city  represents 
no  such  element  of  prestige  or  inspiration.  It  is  only  the  legal 
instrument  which  gives  the  conununity  authority  to  act  as  a 
corporation,  and  which  defines  the  duties  of  its  officers.  The 
motive  for  passing  from  town  govenunent  to  city  government, 
in  general  has  been  the  same  every\*'lu're  -  to  accpiire  a  certain 
readiness  of  action,  and  to  make  more  available  the  credit  of 
the  conununity  in  order  to  provide  adecjuately  for  its  own 
growih.  The  town  meeting,  in  which  every  citizen  takes  part, 
serves  its  purpose  admirably  in  communities  up  to  a  certain 
size,  and  for  the  conducting  of  public  work  on  not  too  large  a 
scale.  Rut  the  necessity  for  the  easy  use  of  the  public  credit  in 
providing  for  the  needs  of  growth  has  compelled  rapidly  growing 
communities,  in  all  the  States,  to  seek  the  powers  of  a  corpora- 
tion as  administered  through  a  city  government. 

It  will  be  perceiveti  that  the  great  growth  of  cities  in  the 


662 


THE  STATK  GOVERNMKNTS 


PART  tt 


11 


1  /5 


J,    .! 


United  States  has  thus  resulted  in  the  rapid  transformation  of 
a  rural  population  into  a  population  largely  dwelling  in  cities ; 
and  this  rapidly  transformed  urban  population  has  been  called 
upon,  without  any  qualifying  experience,  to  solve  the  difficult 
problem   of   city   government.     For   many    years,    Americans 
applied  to  cities  the  theories  which  they  had  successfully  em- 
bodied in  the  government  of  their  States.     It  is  only  as  some  of 
these  theories  have  broken  dovm,  when  applied  to  cities,  that 
Americans  have  begun  to  realize  that  they  have  on  their  hands 
a,  problem,  new  for  th.  la,  which  must  be  solved,  so  to  speak,  by 
rules  of  its  own.     Sui)erfieial  observers  may  think  that  they 
have  said  all  that  needs  to  be  said,  when  they  have  asked,  "  How 
can  any  one  expect  to  git  good  city  government  with  manhood 
suffrage?"     Manhood  suffrage  is  an  element  in  the  problem, 
certainly;    and  the  problem  must  be  solved  with  manhood 
suffrage  as  a  factor.     Rut  manhood  suffrage,  even  in  cities,  is 
by  no  means  a  source  of  difficulty  only.     Every  European  city, 
comparable  in  size  to  any  one  of  a  half  dozen  American  cities, 
swarms  with  soldiers.    Outside  of  London  this  is  less  true  of  Eng- 
land than  of  the  Continent.     The  population  of  American  cities 
is  much  more  heterogeneous  than  the  population  of  the.se  Euro- 
pean cities ;  yet  the  American  cities  are  free  from  soldiers,  and 
although  thev  have  a  smaller  pt'.ice  force  than  corresponding 
European  cities,  public  order  is  just  as  well  preserved.     The 
fact  is  that  in  American  cities  the  people  keep  themselves  m 
order,   because  they   feel   tl.at  the   city  is  theirs.     Manhood 
suffrage  in  American  cities,  as  everywhere  else  in  the  United 
States,  vvak(>s  tlie  peoi)le  up  and  develops  a  population  of  great 

average  cai)acity.  ,    ,   ,    •    •     .-^ 

Why  is  it,  then,  that  Anu'ricans  are  less  proud  of  their  institu- 
tions, as  illustrati'd  in  city  government,  than  anywhere  el.se? 
In  other  words,  why  is  it  that  American  cities,  despite  their 
good  points,  have  so  much  difficulty  in  securing  a  city  govern- 
ment that  needs  no  apology?  Some  of  the  reasons,  at  least, 
may  be  indicatwl.  Crowing,  as  th(>y  have  done,  out  of  villages 
and  towns,  and  compelled  to  go  to  the  legislature  of  the  State 
for  their  charters.  American  cities  have  seldom  received  in  the 
first  instance  such  adequate  grants  of  power  over  their  local 
affairs  as  to  enable  them  to  gri»w  without  constant  resort  to  the 
legislature  ft)r  additional  powers.  The  States,  also,  have  used 
the  city  for  many  i>urposes  as  tiie  agent  of  the  State.     Out  of 
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these  two  circumstances  has  grown  the  habit,  in  ahnost  every 
State,  of  interfering  througli  the  h'gislature  with  the  details  of 
city  expenditure  and  city  administration.  The  story  of  muni- 
cipal reform  in  the  United  States  is  everywhere  a  story  of  the 
effort,  by  ccmstitutional  amendment,  to  limit  the  power  of  the 
State  legislature  to  interfere  witli  the  details  of  city  government. 

The  Constitution  of  the  United  States  gives  to  the  Presi- 
dent great  administrative  power,  including  great  power  of  ap- 
pointment. The  constitutions  of  the  States,  on  the  other  hand, 
—  certainly  of  all  the  original  States,  —  looked  to  division  of 
power  as  a  source  of  safety  ;  so  that,  instead  of  electing  a  Gov- 
ernor with  power  to  appoint  the  administrative  officers  of  the 
State,  as  the  President  does  for  the  United  States,  the  principal 
administrative  officers  of  the  State,  as  well  as  the  Governor, 
are  all  elected  liy  the  people.  Unluii)i)ily,  this  latter  policy  was 
almost  uniformly  followed  in  the  organizatic  *■  cities.  Elec- 
tive officers  were  made  numerous,  and  the  term-  of  office  short. 
As  a  result,  efficiency  was  imjiossible,  and  anything  like  effec- 
tive responsibility  to  the  voters  could  not  be  secured.  It  has 
taken,  and  will  still  take,  a  long  time  for  Americans  to  realize 
that  responsibility  to  the  people  is  best  maintained  wh(-n  elec- 
tive officers  are  few  in  number,  but  have  ample  authority;  and 
that  efficiency  is  greatest  when  elected  officials  have  adequate 
power  to  do  right,  even  if  they  soinet  imes  do  wrong.  The  jirogress 
making  in  the  direction  of  reducing  the  number  of  elected  city 
officials  is  well  illustrated  by  Boston's  new  charter,  granted  in 
190C.  This  charter  reduces  the  number  of  electeu  officials,  in 
Boston,  from  97  to  10. 

City  inefficiency  was  greatly  increased,  also,  by  the  demoral- 
izing maxim,  which  came  mto  the  political  life  of  the  country 
in  1834,  "To  the  Victors  belong  the  Spoils."  Under  the  in- 
fluence of  that  bsittle-cry,  whicli  was  adoptcnl  by  all  political 
parties,  even  the  subordinate  civil  service  of  the  cities  became 
as  unstable  as  the  sea. 

In  the  matter  of  preventing  interference  by  the  State  in  the 
local  affairs  of  the  city,  one  State  after  another  has  passed  con- 
stitutional amendments  aimed  at  that  evil.  In  the  State  of  New 
York,  no  law  affecting  a  city  can  be  passed  until  it  has  first  been 
submitted  to  the  local  authorities:  in  the  larger  cities  to  the 
mayor,  and  in  the  smaller  cities  to  the  mayor  and  Common 
Council.     Public  hearings  are  given  in  every  city  before  action 
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can  bo  taken  by  the  loeul  authorities,  and  the  B.l  is  hen  returned, 
with  or  without  the  approval  of  the  .ity,  ^J^ ^'^ ^^  ^ 
loKisUUure  in  which  the  Bill  originated.     The  legislature  has 
tlu.  authority  to  re-p.iss  the  Bill,  notwithstanding  tlu>  pro  c^t  <^ 
the  eity.     Tlie  Bill,  if  accepted  by  the  c.ty,  or  if  passed  by  the 
loKislature  a  second  time,  then  goes  to  the  (Jovernor  for  ap- 
proval or  disapproval,  as  in  the  case  ..f  any  o<  her  State  law      If  a 
Bill  is  passed  for  the  first  time  by  the  legislature,  so  near  the  end 
of  its  session  that  the  time  given  to  the  city  for  its  consideration 
does  not  admit  of  its  re-passage  by  the  legislature  in  the  event 
of  its  non-acceptance  by  the  city,  then  the  non-acceptance  by 
the  city  is  fatal  to  the  Bill.     In  other  words,  by  reason  of  t>-- 
amendment  to  the  Constitution  of  the  St^te  of  New  YorK. 
adopted  in  1894,  no  action  con  be  taken  by  the  legislature  of  the 
StaU^  without  notice  to  the  city.      In  almost  every  case  the 
attitude  of  the  city  is  final.     It  is  only  m  matters  of  the  fi  st 
consequence  that  the  judgment  of  the  city  is  ever  overruled  by 

the  legislature.  ^.    ,         <•  at:. 

When  this  chapter  was  revised  in  190(i,  ^ne  States  of  Mis- 
souri, California,  Wa.shington,  Minnesota  and  ^  ol^'-^^do  'ml 
adopted  constitutions  granting  to  the  ^'t.es  of  those  Stas, 
with  various  restrictions,  the  authority  to  make  their  o^  n  char- 
ters,  which,  when  made,  are  not  easily  amendable  by  the  hgis- 
lature  City-made  charters  in  California  must  be  confirmed  by 
the  legislature;  but  the  legislature,  thus  far,  has  aUays  con- 
finned  the  city's  action.  Sinc-e  190(3,  the  States  of  Oregon  U  a- 
homa.  ami  Michigan  have  followed  in  the  same  path  In  other 
wcmls  the  mov.>ment  to  prevent  the  interference  by  legisla  ures 
in  the  local  affairs  of  c-ities  throughout  the  States  of  the  Union 
has  alreadv  acquired  great  momentum,  and  it  is  not  likely  to  e 
many  years  before  this  obstacle  to  good  city  adnumstration  has 
been  overconu     hroughout  the  Union.  .   .       ,.        ,   .,• 

In  the  matter  of  securing  more  efficient  administration  of  cities, 
it  is  evident  that  permanency  of  tenure  <,f  the  ^^.^''^'•^•'"J^  J"  ^^"2" 
istrative  ..fficials  is  a  great  factor  m  the  situation.  ^l'^^\^f' 
adoption  of  the  policy  of  Civil  Service  Reform  by  the  Uiiited 
States,  in  1883,  has  boon  followed  very  generally  ^v  the  Sta  e^ 
of  the  Union  in  relation  to  the  Civil  Service  not  only  ot  theWt  s, 
but  also  of  the  cities  of  th.  States.  In  the  State  of  New  York 
this  policy  has  been  embodied  in  the  Constitution  of  the  State 
and  applies  not  only  to  the  State  administration,  but  to  tne 
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administration  of  all  the  citios  and  local  sui)-di visions  of  tho 
State.  Much  rcnmiiis  t<»  In-  done  to  hrinp  al)out  an  ideal  condi- 
tion throughout  the  Union,  hut  the  risht  path  has  been  entered 
upon,  and  it  is  lik(  ly  to  he  followed  to  the  end. 

Responsibility  to  the  people  for  administration  in  cities  has 
been  soufiht  by  two  main  methods.  In  the  cities  of  New  York 
and  Philadelphia,  and  now  in  Ho.ston,  by  its  new  charter,  the 
mayor  of  the  city  is  given  the  absolute  power  of  appointment 
and  removal  of  the  heads  of  llie  administrative  dej)artments. 
The  recent  charter  of  the  city  of  Boston  provides  a  new  limita- 
tion upon  the  power  of  appointment,  from  which,  theoretically, 
much  is  to  be  hopeil.  It  will  be  interesting  to  observe  how  it 
works  in  practice.  The  Charter  requires  that  the  mayor,  in 
filling  responsible  offices,  .shall  appoint  "recognized  experts  in 
such  work  as  may  devolve  upon  the  incumbents  of  said  offices, 
or  persons  specially  fitted  by  education,  training,  nnd  experience 
to  perform  the  same."  These  officers  are  to  be  "appointed 
without  regard  to  party  affiliation  or  residence  at  the  time  of 
appointment"  ;  and  the  mayor's  appointment  docs  not  become 
operative,  unless  at  least  a  majority  of  the  State  Civil  Service 
Commission  c(>rtify,  within  thirty  days,  that  a  careful  inquiry 
into  the  qualification?  of  the  aj)pointee  satisfies  them  that  the 
appointee  "is  qualified  by  education,  training,  and  experience" 
for  the  office  to  which  he  has  been  appointed.  It  will  be  observed 
that  this  provision  gives  to  tlie  State  a  certain  achiiiaistrative 
control  over  the  appointments  of  the  mayor  of  Hoston  ;  but 
administrative  control  by  the  State  is  far  less  objectionable 
than  legislative  control ;  for  administrative  control  by  the  State 
is  likely  to  be  used,  as  it  is  in  England,  to  li(>l()  and  not  to  em- 
barra.ss  the  city.  It  is,  evidently,  clearly  within  the  right  of 
the  State  to  insist,  as  a  matt(>r  of  uniform  policy,  that  all  aj)- 
pointments  to  office,  witliin  th(«  State,  shall  involve  the  element 
of  fitness  as  determined  by  a  standard  fixed  by  the  State  itself. 
It  is  a  commentary  on  city  administration,  as  it  has  been  illus- 
trated in  Boston,  that  the  State  of  Massachusetts  should  find 
it  necessary  to  pass  upon  the  special  fitness  for  the  work  to  be 
done,  of  an  appointed  city  official.  But  no  one  familiar  witli  the 
government  of  large  cities  throughout  the  United  States  imagines 
for  a  moment  that  Boston  has  been  a  sinner  in  this  particular 
above  all  other  citi(>s.  Th(>  sp(>cial  importance  of  this  charter 
provision  fies,  on  the  contrary,  in  the  fact  that  it  is  an  intcUi- 
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gent  effort  to  find  a  remedy  for  a  wdesproad  evil.  The  workniK 
of  this  clause,  therefore,  will  be  of  iinmenf^e  interest,  not  only  to 
the  city  of  Boston  but  to  all  the  cities  of  the  Union. 

The  conclusions  of  the  Boston  Finance  Commission,  which 
was  appointed  originally  by  the  mayor,  and  subsequently  given 
special  authoritv  bv  the  State  of  Mas.sachusetts,  and  which  pro- 
posed the  new  charter,  arc  of  interest  as  indicating  the  trend 
of  modern  American  opinion.     The  Commission  says: 

"The  legislative  measures  which  the  commission  regards  as 
essential  to  enable  the  people  of  Boston  to  redeem  their  govern- 
ment may  be  summarized  as  follow.^  : 

"  1.  A  simplified  ballot,  with  as  few  names  thereon  as  possible. 

"2.  The  abolition  of  party  nominations. 

"3.  A  city  council  consisting  of  a  single  small  body  elected 

"4.  The  concentration  of  executive  power  and  responsibility 

in  the  mayor.  . 

"5.  The  administration  of  the  departments  by  trained  ex- 
perts, or  persons  with  special  qualifications  for  the  office. 

"6.  Full  pubUcity  secured  through  a  permanent  finance  com- 
mission." ,  X     •        1    J 

The  permanent  Finance  Commission  referred  to  is  a  body 
of  five,  to  be  appointed  by  the  Governor  of  the  State,  with  power 
"to  investigate,  publish,  and  advise."  This,  also,  is  a  new 
departure  in  American  practice,  and  one  that  is  Hkely  to  be 
widely  followed,  if  it  works  well. 

The  other  direction  in  which  greater  efficiency  in  city  admin- 
istration has  been  sought,  is  that  which  is  known  as  the  "Com- 
mission" or  "  Galveston  "  plan.  In  1900  the  city  of  Galveston, 
in  Texas,  was  visited  by  a  great  tidal  wave.  The  damage  done 
to  the  city  was  so  great  as  almost  to  threaten  it  with  oblitera- 
tion. In  the  presence  of  this  emergency,  the  people  of  Galveston 
besought  the  legislature  to  amend  the  <ity  charter,  so  as  to  give 
the  city  power  to  deal  with  the  situaf  'ii.  The  governing  body 
of  the  city  was  reduced  to  a  Board  of  five  nx  mbers,  presided 
over  by  an  official  known  as  Mayor-President.  This  Board  has 
full  legislative  and  administrative  power  for  the  city.  It 
en  tes  the  city  departments  to  be  administered,  and,  by  a 
majority  vote,  divides  the  administration  of  the  departments 
among  the  members  of  the  Board,  including  the  mayor.  The 
mayor,  in  general,  has  no  greater  authority  than  any  of  his 
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associates,  although  he  is,  in  a  sense,  the  general  manager. 
The  men  first  chosen  in  Galveston  to  administer  this  new  system 
were  thoroughly  competent  and  upright  men.     They  not  only 
redeemed  Galveston  from  its  disaster,  but  set  the  city  upon  a 
plane  which  it  had  never  rea  -hed  before.     The  result  has  been 
that  this  system  of  city  government  has  been  widely  adopted 
not  only  in  Texas,  but  in  other  States  of  the  Union.     Massa- 
chusetts and  Idaho,  by  sjxuial  charter,  have  granted  this  form 
of  government   to  certain  of  their  cities,   and  the  States  of 
Iowa,  Kansas,  North  Dakota,  South  Dakota,  and  Mi.s.sissippi 
have  passed  laws  enabling  their  citi.-s,  if  tliev  choose,  to  have 
charters  embodying  the  general  features  of  this  plan.     In  cities 
of  a  moderate  size  the  plan  has  worked  sufficiently  well,  where 
it  has  been  tried,  to  encourage  its  adoption  by  a  continually 
mcreasing  number  of  cities.     The  Report  of  the  Secretary  of 
the  National  Municipal  League,  made  at  the  annual  meeting 
of  the  League  in  1909,  (;alls  attention  to  the  fact  that,  within 
the  previous  two  years,  138  cities   in   the   Union  have  been 
seriously  considering  the  question  of  charter  making  and  charter 
revision.     This  statement  shows  how  k<'enly  alive  the  people  of 
the  Unit(Hl  States  are  to  the  importance  of  having  for  cities 
charters  whici.  give  promise;  of  efficiency.     But  the  fact  is  note- 
worthy that  the  largest  cities  have  chosen  to  seek  administra- 
tive responsibility  by  centring  the  power  to  appoint  and  remove 
admmistrative  officials  in  the  hands  c*"  the  mayor,  while  it  is 
only  the  cities  of  moderate  size,  say,  of  100.000  or  fewer,  inhab- 
itants, that  have  chosen  the  Galveston  type.     Galveston  itself 
has  about  37,000  inhabitants.    The  power  of  iioHtical  machinery 
increases  with  the  size  of  the  population.     The  largest  cities 
have  chosen  to  concentrate  power  in  the  hands  of  the  mayor, 
because,  in  such  cities,  the  leader  of  the  dominant  political  party, 
usually  called  a  "boss,"  becomes  so  strong  as  oft«>n  to  dominate 
even  the  mayor  c:  the  city,  who  may  belong  to  his  party.     The 
"boss,"  as  such,  ex(>rts  power  without  responsibilitv ;   and  the 
only  way  to  dislodge  him  from  control  of  the  city,  through  the 
machinery  of  an   election,  is  to  give  to  the  inavor,  by  law, 
the  power  which  the  "boss"  exercises  without  legal  authority,  so 
that    by  dislodging  a  mayor  who  is  subservient  to  a  "boss," 
the  people  can  take  the  city  government,  on  its  administrative 
side,  out  of  the  hands  of  the  "boss."     This  syst(>m  was  first 
truHl  m  tlie  city  of  Brooklyn,  N.Y.,  which  was  then  an  indepen- 


608 


THE  STATK  (JOVKRNMKNTS 


PART   II 


tu    ' 


it 


)   : 


dent  city,  in  1882.    Brooklyn  is  now  a  borough  of  the  city  of 
New  York,  and  the  Brooklyn  system,  in  this  respect,  has  been 
accepted  by  the  larger  city.     It  has  been  substantially  adopted 
by  Philadelphia ;    and,  again,  by  the  city  of  Boston,  in  the 
newest  charter  granted  to  any  of  the  large  cities  of  the  country. 
This  discus.sion  raises  the  question,  how  it  is,  that,  m  the 
United  States,  any  one  not  legjiUy  related  to  the  government  of 
a  city  can  acquire  such  power  as  is  exercised  m  all  the  large 
American  cities  by  the  so-called  "boss"  of  the  dominant  party. 
The  answer  to  this  question  is  partly  historical  and  partly  phil- 
osophical.    It  is  historical  in  the  sense  that  the  American  people 
are  strong  partisans,  and  vote  vnih  their  party,  ordinarily,  on 
local  issues,  no  less  than  on  national  issues.     In  the  ^tate  of 
New  York  as  early  as  1815,  when  the  local  officials,  includmg  the 
mayor  of  New  York,  were  appointed  by  a  State  Boaril  of  Ap- 
pointment, so  important  a  man  as  De\\'in  (Minton,  a  man  who 
had  been  Senator  of  the  United  States,  and  who,  later,  as  (gov- 
ernor of  the  State  of  New  York,  constructed  the  Erie  Canal,  was 
removed  from  the  office  of  mayor  of  New  York  by  a  State  Board 
of  Appointment  that  differed  from  him   on   national  politics, 
in  execution  of  a  party  programme.     This  illustrates  the  preg- 
nant fact  that,  even  at  that  early  day,  when  neither  manhood 
suffrage  nor  immigration  entered  into  the  problem  at  all,  the 
habit  existed,  in  New  York  State  at  any  rate,  on  the  part  of  those 
controlling  the  national  parties,  of  using  the  cities  as  pawns  in 
the  game  of  national  politics.     It  is  important  to  notice  that  this 
habit  was  not  created  by  the  extension  of  the  suffrages  nor  by 
the   growth   of   immigration.     On   the   contrary,    the    curious 
and  interesting  fact  is  that  the  habit  has  survival  the  extension 
of  the  suffrage.     The  sam.«  attitude  of  mind  on  the  pa't  ol  the 
national   ]K)litical   parties  towards  the  cities  continues  Ivrgely 
unchecked  to  the  present  da, .     It  is  the  strong  partisan  up  of 
the  American  i)eople  which  has  made  this  possible;    and  it  is 
only  within  the  last  thirty  years,  since  the  consciousness  of  the 
city  problem,  as  a  problem  by  itself,  has  been  presswl  home  on 
tho  Ameri.'an  mind  and  conscience,  that  any  pause  has    been 
given  to  this  sort  of  thing.     Now,  the  demand  for  liome  rule 
'n-  the  cities  is  so  intelligent  and  so  insistent  that  the  political 
parties  fiml  it  good  judgment,  very  often,  to  recognize  this  senti- 
ment     The  habit  persists,  neverth(>less,  with  the  great  majority 
of  Americans,  of  voting  with  their  national  party,  even  in  local 
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flections.  This  is  the  liistori(;al  coiulitioii  which  creates  the 
"boss." 

The  philosophical  i'xplarmtion  of  the  "l)<)ss"  is  to  be  found 
in  the  fact,  that,  where  the  voting  poptiiation  is  large,  it  requires 
efficient  organization  to  get  out  the  vote.  In  the  city  of  New 
York,  for  example,  niore  than  000,000  i)eople  voted  in  the  elec- 
tion of  1909.  Simply  to  send  one  letter  to  all  of  the  voters  would 
cost  more  than  $12,000.  To  ac(iuaint  the  voters  with  the  issues 
of  the  campaign,  to  interest  thetn  to  go  to  the  polls,  and  to  see 
that  their  vote  is  ca.st,  involves  orgaiiization  of  a  high  order, 
and  this  is  costly  ;  and,  in  order  to  be  efficient,  the  organization 
must  also  be  manned  by  men  thoroughly  competent.  This 
means  that  the  organization  needed  for  the  service  of  a  party  not 
infrequently  becomes  so  strong  as  to  dominate  the  party ;  so 
that  the  organization,  instead  of  being  the  servant  of  the  party, 
becomes  its  ma.ster.  The  organization  itself,  to  be  moist  effi- 
cient, must  be  under  permanent  and  capable  control.  The 
result  is,  first,  the  development  of  the  professional  ])()litician 
who  lives  by  politics;  and,  second,  in  cities,  tlie  leadership  of 
this  band  by  .some  one  man  who  often  becomes  in  the  end  its 
autocratic  ruler. 

This  tendency  is  felt  everywhere  throughout  the  United 
States,  and  for  the  same  reasons.  It  is  proba'oly  true,  that, 
in  every  State  organization,  the  political  machinery  is  subject 
to  the  same  tendencies  as  have  revealed  themselves  in  cities. 
But  the  political  "boss"  of  the  city  is  more  frequently  an 
arbitrary  potentate  than  the  political  "boss"  of  a  State;  be- 
cause, in  a  State.  t}u'  population  is  not  so  much  concentrated, 
and  there  is  a  wider  range  of  inl  '-ests  to  b(>  considered.  Pro- 
portionately, moreover,  th(>  ("ity  hudget  is  much  greater  than 
the  State  Budg(>t.  The  Budget  of  th(>  city  of  New  York,  for 
example,  in  HK)S,  was  .SI 4:i,0(M),(M)().  The  Budget  of  the  State 
of  New  York  in  the  same  year  was  .S:U,(K)(),0(M).  In  addition 
to  the  Budget,  the  city  of  New  York  issued,  for  municipal  pui- 
l)oses,  in  the  year  1908,  SS2.00(),(X)0  of  lH)n(is  ;  the  State  of  New 
York  S15,000,000  of  bonds.  It  is  apparent,  therefore,  that 
the  pecuniar}-  inotive  for  desiring  to  control  city  expenditure, 
which  appeals  to  the  professional  politician,  operates  more 
strongly  in  cities  than  in  the  States.  All  of  these  considerations 
tend  to  make  the  political  organization  of  the  dominant  party, 
in  a  city,  more  and  more  of  a  machine ;  so  that  the  problem  in 
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cities,  whcro  the  political  majority  is  ono-sidcd,  is  hoN\  to  get 
Boo<l  govc-rmnont  d(>spit('  the  machiiio  of  the  tlominaiit  party, 
rather  than  how  to  get  it  through  that  party.  The  same  ten- 
dencies, of  course,  work  in  the  minority  party  as  well  as  in  the 
majority  paity  ;  but  the  habit  of  Americans  of  voting  on  local 
questions  on  the  lin(>s  of  national  party  makes  the  majority 
party,  for  the  most  part,  the  one  to  be  ilreaded.  The  danger 
from  the  minority  party  machines  in  a  city,  comes  when  its 
leaders  make  terms  with  the  leaders  of  the  majority  party  f«)r 
mutual  advantage.  The  idea  of  "  a  community  of  interest  is 
not  confine<l  to  the  railroads  of  the  United  States,  but  finds  its 
place  in  politics  as  well,  and  especially  in  municipal  politics,  for 
the  reasons  that  have  been  given. 

Of  course  this  difficulty  ha.s  been  recognized  ever  since  Anieri- 
cans  began  to  have  experience  with  large  cities ;  and  the  effort 
has  teen  constant  to  minimize  it.    There  has  grown  up  in  the 
cities  of  the  country  a  very  considerable  body  of  voters  who  will 
not  vote  any  longer  on  local  issues  simply  on  national  lines. 
They  vote  gladly  with  their  national  party,  if  they  think  that 
their  national  party  is  right  on  the  local  question  at  issue ;  but 
this  body  of  independents  does  not  hesitate  to  vote  against  the 
nominee  of  their  party  if  they  think  the  other  party  b(>tter  de- 
serves their  support.     This  spirit  of  local  independence  m  voting 
is  the  spirit  which  uhimately  will  secure  good  government  for  the 
American  cities.     The  changes  of  charter  which  have  been  ad- 
vocated have  their  principal  value  in  the  encouragement  which 
they  give  to  this  .spirit  of  independent  voting,  by  making  success 
at  an  election  more  fruitful  of  good  resuUs.     It  is  evidently 
idle  to  set  up  machinery  that  is  well  calculated  to  give  home  rule, 
if  the  people  of  the  city  itself  are  determined  to  follow  the 
old  habit  of  permitting  the  city  to  be  used  as  a  pawn  m  the  game 
of  national  politics.     Deep-seated  as  this  habit  is  in  the  Ameri- 
can people,  it  ha.s  vieMed  and  will  yield  to  an  effective  oppor- 
tunity, once  gained,  by  the  people  of  a  city  to  control  their  own 
local  affairs.  .  . 

In  the  last  ten  years,  in  many  of  the  smaller  cuies  of  the  coun- 
try the  effort  has  been  made  to  weaken  the  power  of  the  muni- 
cipal machine  by  the  system  of  Direct  Primaries,  and  to  increase 
the  power  of  the  people  of  the  city  over  their  own  affairs  by  the 
adoptionof  "the  initiative,"  "the  referendum,"  and  "the  recall. 
The  system  of  "  Direct  Primaries,"  so  called,  has  been  apphed  in 
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a  numlier  of  States,  not  only  in  cities,  but  as  of  universal 
application  to  all  nominations  made  in  the  State.  Ordinarily, 
in  American  communities,  nominations  are  made  hy  party  con- 
ventions, and  the  delegates  who  form  these  conventions  are  chosen 
from  political  divisions  of  various  kinds.  It  is  believed  hy  many 
Americans  that  political  leaders  get  their  abnormal  jwwer  by  the 
control  of  this  party  machinery,  as  a  result  of  which  they  can 
generi'lly  control  party  nominations.  The  Direct  Primary  plan 
is  an  i'ffort  to  compel  such  leaders  to  net  the  fwpular  endors«'- 
ment  of  the  voters  of  their  party  before  nominations  can  l)e 
known  as  party  nominations.  I'nder  the  Direct  Primary  sys- 
tem the  people  of  the  .same  party  vote  at  the  primaries  directly 
for  the  persons  to  be  cho.sen  as  the  candidates  of  the  party,  the 
primary  thus  becoming  a  sort  of  r)reliminary  election.  It  is  too 
soon  to  .say  positively  whether  this  system,  in  its  general  applica- 
tion, will  lead  to  a  betterment  of  conditioiLs  at  large  ;  but  there  is 
some  reason  to  hope  that  it  nmy  do  .so  in  small  districts.  The 
difficulty  is  that  the  system  of  Direct  Nominations  itself  involves  a 
great  deal  of  machinery  ;  and  it  is  not  at  all  clear  that  the  profes- 
sional jwlitical  element  will  not  learn  how  to  dominate  this  machin- 
ery as  well  as  that  which  now  exists.  Possibly,  incities,  nomination 
by  petition  may  tak<'  tlu;  place  of  both  the  convention  and  the 
Direct  Primary  systems.  It  is  indioitive  of  popular  opinion, 
at  the  moment,  that  the  question  was  submitted  to  the  people 
of  Boston  in  November,  1909,  whether  nominations  for  mayor  and 
other  local  officers  should  be  made  by  the  Convention  System  or 
by  Petition.  By  a  majority  of  3000,  out  of  a  vote  of  74,000,  the 
people  of  Bost<)n  voted  in  favour  of  nomination  of  local  officers 
by  petition,  without  the  use  of  any  party  machitiery  whatever. 
It  will  be  exceedingly  interesting  to  ob.serve  the  outcome  of 
this  exp<>riment  in  a  city  like  Boston  ;  for  it  is  not  only  one  of  the 
larger  cities  of  the  country,  but  it  is  also  an  old  city.  If  tlie  plan 
succeeds  in  Boston,  it  is  likely  to  be  adopted  widely  in  other  cities. 
If  it  should  not  work  well  there,  it  is  likely  to  put  a  check  to 
further  developments  in  this  direction  on  the  part  of  the  large 
cities  of  the  country.  The  writer  is  inclined  to  think,  that,  in 
order  to  work  well,  the  plan  of  nominating  in  cities  by  petition 
muf  t  be  supplemented  by  two  other  provisions  :  first,  a  majority 
v-te  must  be  required  for  election  ;  and,  second,  in  the  event  of 
-  second  ballot  Ijeing  necessary,  the  candidates  to  be  voted  for 
the  second  time  should  be  the  two  who  receive  the  highest  and 
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the  next  to  the  hiRlu'st  numlnT  of  votoH  at  the  first  votinR. 
When  an  election  is  |H.«sil.le  by  a  phinility  vote,  it  w  too  easy 
for  the  machine  to  (hvidc  its  enemies  to  their  destruction. 

In  the  smaller  cities  there  apjH'ars  to  U'  no  reason  why  the 
Direct  Primary  system  should  not  work  well.     The  difficulties 
of  the  system  appear  when  the  vote  to  be  g.      «ut  becomes  so 
large  that  extrusive  machinery  is  retiuired  to  get  the  vote  out 
for  the  primary  eU-ction.  precisely  a.s  such  machinery  is  required 
to  get  the  vot.'  <.ut  for  the  official  el.rtion.     On  the  other  han.l, 
it  is  certainlv  true,  that,  owing  to  the  habit  of  the  Amencan 
iH-opU-  of  vo'ting  with  their  national  party,  the  nom.nation  by 
the  dominant  party  in  probably  nine-tenths  of  the  constituencies 
of  the  United  States,  whether  you  six-ak  of  a  State,  or  of  a  city, 
or  of  a  district  ^v'ithin  any  State  or  city,  is  equivalent  to  an  elec- 
vion.    There  apfK-ars  to  Ik-  every  reason,  therefore,  why  the 
people  should  Ih.  iH-rmi^    d  to  make  their  wsh^  eflfectuaUy 
known  at  the  time  when  ti.e  nomination  is  made.    The  practical 
question  is,  whether  the  method  of  Direct  Nomination  will  do 
this  aiy  more  etTectively  tiian  the  method  of  nomination  by 
convention.     It  will  not  l)e  surprising  ii  th.     me  coni.,s  to  be 
drawn,  between  the  two  methods,  somewhat  by  the  size  of  the 

vote  to  be  cast.  ,     , •  •     .        j     * 

In  some  cities  of  (^Uifornia,  the   largest  of  ^^hich  to  adopt 
the  plan  is  Los  .\ngeles,  with  a  population  of  over  300,000,  the 
svsteir  of  "recall"  has  been  adopted  ;  which  signifies,  ordinarily, 
that  upon  the  fihng  of  a  p<'tition,  asking  for  the  rec-allof  any 
official  iK'fore  the  expiration  of  his  term,  a  si>et-ia  election  shal 
be  held  to  iletermine  whether  or  not  the  official  shall  be  perinitted 
to  serve  out  his  term.     At  such  special  election  the  official  con- 
cerned mav  b(>  a  candidate  for  re-election  or  not,  at  his  pleasure. 
The  most  important  instance  in  which  a  recall  ha.s  x^-n  resorted 
to  svas  in  the  city  of  Los  Angeles,  where  a  mayor  whose  adminis- 
tration   wa.s    unsatisfactory,    was    subjectc.l    to   the      recall 
The  mayor  .leclined  to  apiH-al  to  the  verdict  of  the  people  ,  and 
accordingly  another  man  was  ('lect.'d  to  serve  out  ih.n^mmndev 
of  his  t(«rm.     A  modification  of  this  system  is  emboched  in  the 
.u-w  charter  of  I5u.t(.n.    Th<-  nm y..r  is  electe<l  for  four  years  .  but 
at  the  n-gular  stattul  election  during  his  second  year  the  question 
fs  subinitted  to  the  voters  of  the  city,  "Shall  there  be  an  election 
or  mayor  at  the  next  municipal  election?"     If  a  majority  of  the 
voters  vote  in  the  affirmative,  a  new  election  ensues.    On  the 
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othtT  hand,  a  mayor  has  the  right,  if  ho  wishon,  to  withdraw  from 
tlH'  office,  at  his  own  pU'iiNun*,  at  the  cmi  of  the  si-cond  year. 
AH  of  the8(>  movmH'ntH  are  intrrcstinn,  l>o«'auHc  they  Hhow  liow 
steadily  the  people  of  the  cities  of  the  l'nite<)  States  are  striving, 
first,  to  acquire  the  necessary  power  for  complete  local  self- 
government  ;  and,  next,  to  make  that  local  government  com- 
pletely responsive  to  the  popular  will. 

The  "initiative"  and  the  "referendum."  in  their  relation 
to  the  cities  of  the  United  States  are  not  different  in  suhstanee 
from  the  "  initiative  "and  t  he  "  referendum  "  as  practised  in  Switzer- 
land. It  has  hecn  claimed  that,  in  the  matter  of  franchises,  f«)r 
example,  the  "referendum"  would  he  a  great  protection  against 
the  abuse  of  power  to  grant  franchises.  In  many  places  it  doubt- 
less is ;  but  there  is  at  least  one  ca.s<»  ufxin  n'cord,  according  to 
Judge  Lindsey,  of  Denver,  Colorado,  in  which  the  submission 
of  a  franchise  to  the  vote  of  the  jM'ople  of  Denver  resulted  in 
debauching  the  electorate  of  a  whole  city  on  a  i ^ah'  never 
known  In'fore.  Private  persons  who  were  interested  in  securing 
the  franchise  were  entirely  ready  to  pay  money  to  get  it,  even  in 
such  a  way  as  that.  On  the  other  hand,  Kansas  City,  through 
the  "referendum,"  has  rorently  .l.feated  a  franchi.se  v. hich  was 
recommended  by  its  Common  Council. 

This  leads  to  the  consideration  of  the  control  of  franchises 
in  the  public  interest,  and  of  their  relation  to  city  governments. 
Only  so  recently  as  when  this  chapter  was  n'vised,  in  19(M), 
the  tendency  to  adopt  Ixith  municipal  ownershij)  and  operation 
of  franchises,  as  a  cure  for  the  unregulated  granting  of  franchises 
to  private  corporations,  seemed  likely  to  be  very  widely  adopted. 
The  tendency  towards  nuinicipal  ownership  has  happily  strength- 
ened in  the  interval ;  but  the  indications  to-day  are  that  the 
tendency  towards  municipal  operation  of  franchises  is  less  strong 
now  than  then.  This  is  largely  due  to  the  cfTect  of  the  Report 
upon  Municipal  Ownership  and  Operation,  prepared  in  1907. 
under  the  auspices  of  the  National  Civic  Fech'ration.  The 
Commission  which  prepared  this  Report  was  thorou  'i  y  repre- 
sentative, not  only  of  those  who  believed  in  munici|  .i  owner- 
ship and  oper.Htion,  but  also  of  tho-se  who  were  opjio.-^ed  to  this 
plan.  It  was  equally  representative,  lK)th  ot  capitalists  and  of  or- 
ganized lalM)ur.  The  tendency  of  organized  labour  to  favour  mu- 
nicipal operation  as  well  as  municipal  ownership,  has  been  greatly 
weakened  by  that  Report.  Many  of  the  leader>  of  orp'\nized 
2x 
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labour  in  the  Unitcl  States  feel  that  they  can  obtain  l)etter  terns 
from  private  corporations  operating  sucl»  franchises  than  they 
can  from  the  government.   The  American  does  not  enjoy  ( .c vern- 
raent  service,  per  se,  a.s  much  as  he  enjoys  tiie  independence  of  a 
private  occupation;  and  organized  labour  recognizes  that  the 
conditions  affecting  «Jovernmental  action  are  less  friendly  to 
its  ambitions  than  those  which  apply  to  private  corporations.  • 
The  salaries  of  Government  employees,  for  example,  are  hxe(l 
by  law,  and  only  so  much  money  is  available  for  the  payment  of 
salaries      Many  of  the  leaders  of  organized  labour  feel  that,  in 
the  long  run,  labour  can  get  a  larger  share  of  the  earnings^ under 
private    control,    than   under   governmental   control.     Ihis   is 
one  of  the  reasons  affecting  the  change  in  public  sentiment ;  but, 
whether  this  explanation  of   the  fact   be  complete  or  not    the 
change  in  sentiment  is  very  real.     In  the  meanwhile,  in  the  State 
of  New  York,  a  method  has  been  instituted  for  controlhng  the 
operations  of  p-ibhc  service  corporations  which  thus  far   ^as 
worked   exceedingly  well.     Two   Public;    Service    (Commissions 
have  been  created  by  the  legislature,  with  large  powt'rs  one  for 
New  York  City,  and  one  for  the  rest  of  the  State.     Such  corpo- 
rations are  brought  under  official  supervision  in  ways  that  proti-^t 
the  publi>,  interests  very  much  more  completely  than  the  public 
interests  were  ever  protected  before  in  the  State  of  New  York. 
This  development,  also,  has  weakened   the  tendency  towards 
municipal  operation  of  public  franchises,  because  it  decreases 
the  abuses  under  which  the  public  used  to  suffer  through  private 
administration  of  public  franchises.     The  feeling  is  becoming 
very  general  throughout  the  cities  of  the  United  States  that 
local  franchises  should  not  be  given  in  perpetuity  ;  and  that  the 
public,  as  well  as  the  grantees,  should  profit  from  the  grant. 
By  constitutional  restrictions  upon  the  right  to  gram  franchises, 
bv  such  methods  as  have  been  cU«scribed  as  prevailing  m  the 
State  of  New  York,  and  by  the  referentlum,  the  cities  of  the 
country  are  end(>avouring  to  secure  a  larger  share  of  the  beneht 
than  formerly  accrued  to  the  community  fror    *_h.>  operation  of 
franchises  in  rapidly  growing  c»Mitres.     It  is  n      '  oo  much  to  say 
that  the  old  era  in  this  respect  is  at  an  en.       Some  improper 
grants  may  vet  be  made  here  and  th.>re  ;  bu    t>-        .iviction  is 
widespread  that  franchises  are  a  public  asset,  ai.a  tne  public  is 
determined  to  secure  its  share  of  the  profits  accruing  from  their 
use. 
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In  the  last  k\  '-ion  of  this  chapter,  it  was  said  that  the  only 
organic  pro''  it  in  ui  •ntmection  with  the  charters  of  cities  which 
apparently    "inains  ;l^  far    rom  solution  as  ever,  is  that  \vhich 
concerns  th.    1.  niativr  t  ranch  of  the  city  government      Tr^t 
statement  is  ::<>'  (juite  so  rruc  to-ilay  as  it  was  then.    The  ditti- 
culty  never  has  been  in  devising  a  local  legislature  that  theoreti- 
cally would  be  satisfactory.     The  <lif!iculty  always  has  been  to 
secure  the  election  of  suitable  persons  to  the  city  legislature. 
The  cities  which  have  chosen  the  Galveston  or  Commission  plan 
of  government  claim  to  have  made  great  advances  in  this  par- 
ticular liy  reducing  tlie  number  of  persons  to  be  elected  to  a  small 
body  elected  from  the  .Mty  at  large,  and  by  giving  to  them  execu- 
tive as  well  as  legislative  powers,  such  as  are  enjoyed  by  a  l)oard 
of  directors  in  a  business  corporation.     This,  it  is  claimed,  has 
enabled  ther ,  to  secure  a  b-tter  type  of  men  in  the  city  govern- 
ment.    As  was  pointed  out  in  this  chapter,  when  la.st  revise<l, 
the  only  large  city  in  the  United  States  which  has  importantly 
improved  the  character  of  its  aldermen  as  a  whole  is  tlie  city 
of  (niicago.     This  fact  remains  true  to  the  present  time.     Mr. 
Horace  E.  Deming,  in  his  valual)le  book  on  "The  Government  of 
American  Gities,"  published  in   1909,  to  which  the  writer  is 
indebted  for  many  of  the  details  whidi  have  enabled  him  to 
bring  his  information  down  to  date,  makes  the  interesting  sug- 
gestion, that  the  reason  why  Chicago  has  succecnled  in  doing 
this,  when  no  other  large  city  in  the  country  has  done  it,  is  l)e- 
cause,  in  the  case  of  Chicago,  the  people  had  to  do  it,  in  order 
to  get  anvthing  done  at  all.     Mr.  Deming  points  out  that  a 
Constitutional    amendment    had    deprive<l   the   legislature   ot 
Illinois   of    all   power  of    legislating    for  the  city  of  (  Kicago. 
The  people  of  Chicago,  therefore-,  realizcMl,  that,  in  ord(T  to  get 
things  done  in  the  city  of  Chicago,  they  must  get  them  done  by 
their  local  legislature.     Mr.  D(>n.ing's  claim  is,  that,  when  the 
pef)ple  of  the  citv  of  Chicago  found  that  they  had  no  other 
alternative,  thev  devoted  themselves  intelligently  an<l  succes.s- 
fully  to  the  problem  of  improving  the  personnel  of  their  local 
legislature.     He  claims  that  the  same  result  would  follow  m  any 
American  city  under  corresponrling  conditions.     There  is  much 
to  be  said  for  this  point  of  view. 

The  movement  in  favoui'  of  requiring  uniform  accounting  trom 
cities,  alluded  to  in  the  last  edition,  continues  to  make  prog- 
ress    Three  years  ago,   Ohio   was  the  only  State  which  had 
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adopted  this  requirement.  Since  then,  the  States  of  Massa- 
chui^etts,  New  York,  Indiana,  West  Virginia,  Colorado,  ai  1 
Wyoming  have  moved  in  this  direction,  wholly  or  in  part,  and 
at  least  three  other  States  have  it  under  consideration. 

This  outline  sufficiently  emphasizes  present  marked  tenden- 
cies in  municipal  government,  which  show  their  effect  in  legisla- 
tion.    It  may  truthfully  be  said  that  the  general  standard  of 
local  administration  is  higher  to-day,  in  most  cities,  than  it  was 
twenty  years  ago.     This  is  undoubtedly  so  in  the  city  of  New 
York ;  and,  so  far  as  the  observation  of  one  man  can  go,  it  is 
generally  true  elsewhere.     But  there  has  been,  within  the  last 
twenty  years,  a  change  in  the  form  which  municipal  corruption 
has  taken  that  amounts  almost  to  a  revolution.     In  the  earlier 
days,  officials  who  were  dishonest  stole  openly  from  the  public 
treasury  ;  but,  beginning  with  the  overthrow  of  Tweed  in  the 
city  of  New  York  in  1871,  that  was  seen  to  be  a  method  so  hazard- 
ous as  to  have  fewer  and  fewer  followers.     The  more  modern 
method  was  never  more  succinctly  stated  than  by  a  leader  of 
Tammany  Hall  in  the  h.  yday  of  his  power  in  the  city  of  New 
York,  when  he  publicly  avowed  before  a  Legislative  Committee, 
that  "he  was  in  politics  for  his  own  pocket  all  the  time."    By 
this  he  meant  that,  indirectly,  he  made  his  political  power  a 
source  of  personal  advantage  to  himself  all  the  time.     Those 
who  wanted  franchises,  for  example,  must  make  their  peace  with 
"the  boss"  before  they  could  have  them.     Those  who  wanted 
contracts  must  do  the  same  thing.     Those  who  wanted  appoint- 
ments or  nominations  must  do  likewise.     This  system  of  "graft, " 
as  it  is  now  popularly  called,  has  permeated  the  whole  political 
organism.     Only  recently,  a  book  has  l)een  WTitten  about  another 
prominent  meml)er  of  Tammany  Hall,  in  which  that  member 
argu(>s  openly,  that  there  is  such  a  thing  as  "honest  graft"  ; 
that  is  to  say,  that  it  is  entirely  legitimate  for  men,  having  politi- 
cal pow(>r,  to  use  it  for  th(>ir  personal  advantage,  provided  they 
do  it  in  such  a  way  as  not  to  expose  themselves  to  the  criminal  law. 
This  seems  to  have  been  the  idea  of  not  a  few  men  until  recently 
connected  with  the  large  life-insurance  companies  of  the  United 
States ;  and  it  is  hard  to  say  whether  it  has  spread  from  such 
bodies  as  Tammany  Hal!  into  private  business,  or  the  reverse. 
The  writer  inclines  to  the  former  view ;  for  it  is  manifestly  im- 
possible for  a  city  to  sustain,  year  after  year,  an  organization 
like  Tammany  Hall,  which  avows  such  principles,  without  de- 
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grading  the  moral  sense  of  the  citizens  in  all  walks  of  life.     In 
both  cases,  it  is  caused  in  part,  without  doubt,  by  the  unexampled 
prosperity  through  which  the  country  has  been  passmg  durmg 
thP  last  few  years.     No  demoralizing  influence  which  unchecked 
prosperitrear^^^^^  was  lacking  in  the  Uniteci  States  from  1898 
untill907.     The  encouraging  fact  is,  that  when  this  sort  of  dis- 
honesty is  compelled  to  face  tlu>  light  of  day,  whether  in  pub  he 
or  in  private  life,  it  is  openly  and  unliesitatingly  condemned  by 
the  public  consci;nce.     Tammany  Hall  ha.,  been  defeated  twlc.^ 
not  to  say  three  times,  within  the  last  fifteen  years  ;  a  fate  tliat 
befell  it  substantially  <mly  once  in  the  previous  sixty  years. 

In  a  country  so  large  as  the  United  States,  it  is  nnpc.ss.ble  to 
generaUze  a.s  to  all  the  cities  in  the  country  ;  and  yet  it  is  doubt- 
fess  Irue,  that,  in  the  city  of  New  York,  tendencies  that  exist 
everyXre  ar;  to  be  found  in  their  most  extreme  devek.pment. 
I    maVhappily  be  said  to-day,  as  was  sa.,1  when  this  chapter 
waTfiit  written,  that  those  who  are  stu<le.,ts  of  the  probU-ms  of 
X  g^-emment  in  the  United  States  are  by  no  r. -aus  discour- 
aged     They  find,  indeed,  in  the  interva    under  .  ■  .ew,  much 
more  ground  for  encouragement  than  for  k,ss  of  courage      It  is 
^ue  tJ-day,  as  it  was  true  then,  that  the  .-ities  of  the!  mted 
States^re  the  lea.st  successful  parts  of  American  t  Imm.strat.on 
but  it  is  still  truer  to-day  than  it  was  twenty  years  ago,  that 
u^de     ondi   ons  of  unexampled  cuffi..uhy,  suc-h  as  are  outlined 
"nths  chapter,  they  have  not  only  '  .ade  important  pmgress, 
but  they  have  ^Iso  shown  a  capa.-ity  constantly  to  ""Prov.:- 

The  ^lortcomings  of  the  Ameri.-an  city  hav..  been  adm  h^ 
and  the  effort  has  been  made  to  show  the  peculiar  d.tfuult.es 
u"  hThich  such  a  city  has  to  deal.  It  is  mu.-h  to  be  able  to 
Tav  that  espite  all  of  thes.  difficulties,  the  average  Amencar. 
dty  is  not  going  from  bad  to  worse.  Life  and  property  are 
more  secure  fn  almost  all  of  them  than  they  used  to  l>e  ( 'ertain  y 
Zre  his  been  no  decrease  of  sec'urity  suc-h  as  might  reasonably 
have  £n  expected  t.  result  froni  incre.jse,  s.z.  ami  from  an 
increasing    ^"ver^ty    of    popuUt...         orty    M- ^o    it 

Zokl^r T  -d^,  ^:r  uJ^^eit  system  of  registry  laws, 
rvery  eU'ction  is  1  eld  with  sul)stantial  fairness,  th-^.gh  the 
moTrecen;  election  has  shown  the  necessity  for_a  change_in 


the  form  of   the  baUot 


The  health  of  our  cities   do( 


deteriorate,  but  on  the  average 


improves.     So  that  in  large 
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and  fundamental  matters,  the  progress,  if  slow,  is  steady  in  tiie 
direction  of  iwtter  things.  It  is  not  strange  that  a  people  at  first 
almost  wholly  rural,  conducting  an  experiment  in  city  govern- 
ment for  which  there  is  alisolutely  no  precedent,  under  conditions 
of  exceptional  difficulty,  should  have  to  stumble  towards  correct 
and  successful  methods  through  experiences  that  are  both  costly 
and  distressing.  There  is  no  other  roud  towards  improvement 
in  the  coming  time.  But  it  is  probable  that  in  another  decade 
Americans  will  look  back  on  some  of  the  scamlals  of  the  present 
epoch  in  city  government,  with  as  much  surprise  as  they  now 
regard  the  effort  to  control  fires  by  the  volunteer  fire  depart- 
ment, which  was  insisted  upon,  even  in  the  city  of  New  York, 
until  within  fifty  years.  As  American  cities  grow  in  stability 
and  provide  tliemselves  with  the  necessary  working  plant,  they 
approximate  more  and  more  in  physical  conditions  to  those 
which  prevail  in  most  European  cities. 

It  may  justly  be  said,  therefore,  that  the  American  city,  if 
open  to  serious  blame,  is  also  deserving  of  nmch  praise.  Every 
one  understands  that  universal  suffrage  has  its  drawbacks,  anil 
in  cities  these  defects  become  especially  evident.  It  would  be 
uncandiil  to  deny  that  many  of  the  problems  of  American  cities 
spring  from  this  factor,  especially  because  the  voting  population 
is  continually  swollen  by  foreign  immigrants  whom  time  alone 
can  educate  into  an  intelligent  harmony  with  the  American 
system.  In  this  Americanizing  of  the  large  immigration  into 
the  United  States,  the  Am(>rican  cities,  through  their  public- 
school  systems,  are  doing  their  full  share  and  are  doing  it  rapidly 
and  well.  Zangwill  likens  the  United  States  to  a  melting  pot. 
But  because  there  is  scum  upon  the  surface  of  a  boiling  liquid, 
it  does  not  follow  that  the  material,  nor  the  i)rocess  to  which  it  is 
subjectetl,  is  itself  bad.  Universal  manhood  suffrage,  as  it  exists 
in  the  United  States,  is  not  only  a  great  elenient  of  .safety  in  the 
present  day  and  generation,  but  it  is  porha|)s  the  mightiest  educa- 
tional force  to  which  the  ma-sscs  of  men  ever  have  been  exposed. 
The  intelligent  and  efficient  American  working  man  is  largely  the 
product  of  universal  suffrage.  In  a  country  where  wealth  has 
no  hereditary  sense  of  obligation  to  its  neighbours,  it  is  hard  to 
conceive  what  would  be  the  condition  of  society  if  universal 
suffrage  did  not  compel  every  one  having  property  to  consider, 
to  some  extent  at  least,  the  well-being  of  the  whole  community. 

It  is  probable  that  no  other  system  of  government  would  have 
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U.en  able  to  cope  any  more  successfully,  on  the  whole,  with  th.> 
actual  conditions  that  American  cities  have  been  compelle.1  to 
face      It  may  be  claimed  for  American  institutions  even  in 
cities  that  they  leml  themselves  with  -vonderfuUy  little  friction 
to  growth  and  development  and  to  J'.e  peaceful  assimilation 
of  new  and  strange  populations.     Whatever  defects  have  marked 
the  progress  of  such  cities,  no  one  acquainted  with  their  history 
will  deny  that  since  their  problem  a^ssumed  its  present  aspect, 
progress  ha«  been  made,  and  substantial  progress,  from  decade 
to  decade     The  problem  will  n(>ver  be  anything  but  a  most 
difficult  one,  but  with  all  its  difficulties  there  is  every  reason  to 
be  hopeful. 
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NOTK   TO   CHAPTPiR   III 

ON    CONSTITtTTIONAL   CONVKNTION8 

T     A.^«ri/.n.  it  is  alwavs  bv  a  convention  {i.e.  a  represpntative  body 
.M  tSeS  JrLmr^eaSLal or  ton,p«rary  purpose)  that  a  constUu 
tbnis  fSmed.     It  was  thus  that  the  first  .-onstitutions  for  the  thirteen 

Sions  of  the  several  States  as  the  proper  method    o  be  employed 
WhTSs  "uS^t^nr"  SmS  the  existing  fundamental  law  in  a  few 

.  It  i«  found  in  a  private  lottor  of    Aloxandor  Hamilton  (thon  only  twenty- 

three  years  of  age)  of  that  year. 

«  Ab  to  Kentucky,  see  p.  4:W.  ..ffocted  to  earrv.  the  seced- 

.  The  State  f^-vomion«  wh.h  ca^^^^^^^  ^^.^^.J^n'Sie.  Vheir  proeee.Un^s. 

rw^r!  rulh  llf/wirre«ar;^rL.  were  Uically  revolutionary. 
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have  iMM-n  found  to  iitlndi  to  llic  niftliod  of  cntnistiiiK  tlio  im-paralion  oi' 
a  fundaiiu'iital  iiistnimciit  of  K<>v«'rnniriit  lo  a  hody  of  iiu'ii  s|)«'ciiilly 
chown  for  tiif  pur|)os«-  instead  of  to  llii'  orilinary  lt'Kislatim>.  The  t<)i)i<? 
sufort'sts  interestinK  comparisons  with  the  e.\|)erience  of  Kran<'e  an<l  other 
Kumpean  eoiintries  in  which  constitutions  have  lieen  drafted  and  en- 
actiHl  hy  the  h'>;isialive,  wiii<'h  has  been  sonielinies  also  practically  the 
executive,  authority.  Nor  is  it  wholly  without  hearing  on  prohh'tns 
which  have  arisen  in  Knt'land,  wliere  Parliament  twice  found  itself,  and 
may  find  itself  a^ain,  in\  ited  to  enact  what  would  he  in  substances  u  new 
constitution  for  a  part  of  the  I'niteil  KiuKdom. 

An  American  Constituticmal  Convention,  heing  chosen  for  the  solo 
purpose  of  draftiuK  a  constitution,  and  haviiiK  nothing  to  do  with  the 
ordinary  administration  of  Kov«'rnment,  no  inlluence  or  patronaRe,  no 
power  to  raise  or  ai)propriate  revenue,  no  op(K)rtunity  of  doinn  jolts  for 
individuals  or  corporations,  is  not  necessjirily  electi'd  on  party  lines  or 
in  obedience  to  party  considerations.'  Hence  men  comparatively  indif- 
ferent to  party  are  sometimes  (>lected ;  while  those  who  seek  to  enter  a 
lefjislature  for  the  sake  of  party  advancement  or  the  i)romotion  of  some 
private  gainful  object  do  not  Renerally  care  to  serve  in  a  convention. 

When  the  convention  meets,  it  is  not,  like  a  legislature,  a  Iwtdy  strictly 
organized  by  party.  A  sense  of  in(li\idual  in(h>pendence  and  frej^dom 
may  prevail  unknown  in  legislatures.  I'roposals  have  therefore  a  chance 
of  being  considered  on  their  merits.  A  scheme  does  not  necessarily  com- 
mand the  support  of  one  set  of  men  nor  encounter  the  hostility  of  another 
set  because  it  proceeds  from  a  i>articular  leader  or  group.  And  as  the 
ordinary  party  questions  do  not  come  up  for  decision  while  its  delibera- 
tions are  going  on,  men  are  not  thrown  back  on  their  usual  party  afTdi- 
ations,  nor  are  their  passions  roused  by  exciting  politiial  issues. 

Having  no  work  but  constitution-making  to  ccmsider,  a  convention  is 
free  to  bend  its  whole  mind  lo  that  work.  Debate  has  less  tendency  to 
stray  off  to  im'levant  matters.  Husiness  advances  because  there  are  no 
such  interruptions  as  a  legislature  charged  with  the  f>rdinary  business  of 
government  must  <>xpect. 

Since  a  convention  assembles  for  one  purpos*-  only,  and  that  a  purpose 
specially  interesting  to  thoughtful  and  ,iublic-spirited  citizens,  and  since 
its  duration  is  short,  men  who  would  not  care  to  enter  a  h-gislature,  men 
pressefl  by  professional  labours,  or  averse  to  the  "  rough  an<i  tumble  "  of 
politics,  a  class  large  in  America  and  increasing  in  Europe,  are  glad  to 
serve  on  it,  while  mere  jobbers  or  office-seekcTs  find  little  to  attract  them 
in  its  functions.'  Thus  the  level  of  honesty,  even  more  than  of  ability, 
is  higher  in  conventions  than  in  legislatures. 

>  The  questions  nf  nractinil  iniportaiirc  to  the  States  which  ii  State  Con- 
vention deals  with  are  very  often  not  in  issue  lietweeii  the  two  State  particst 
geeiiiB  that  the  latter  arc  formed  on  national  lines. 

'  Many  of  (lie  men  eon.«iii(uou.i  in  llie  imiilie  life  of  MaB.sarhu.srtts  dunng  the 
sueceeding  thirty  yean  first  made  their  mark  in  the  Constitctional  C^onvention 
of  IS.5.3.  The  draft  franicfl  l)y  that  Convention  was.  however,  rejected  by  the 
people.  The  new  Constitution  for  New  York,  framed  by  the  Convention  .)f 
1867,  was  also  lost  at  the  polls.  That  Convention  was  n'markaWe  as  b«'ing 
(according  to  Judge  Jameson)  the  only  one  in  which  the  requirement  that  a 
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Tlu'  fact  tlmt  the  constitution  when  driiflcd  has  to  lie  suhniittcd  to  the 
IM'op!.',  l»y  whos«-  authority  it  will  (if  accepted)  he  enacted,  wives  to  the 
cori\.ntion  a  .somewhat  larger  freedom  for  proposing  what  they  think 
best  than  a  leKislature,  courlinK  or  feariuK  its  constituents,  commonly 
allows  itself.  As  the  convention  vanishes  alloKetluT  when  its  work  is 
accomplished,  the  ordinary  motives  for  popularity-hunting  are  h'ss  jnitent. 
As  it  d(M"s  not  legislate  but  merely  projxises,  it  need  not  fear  to  ask  the 
j)eople  lo  enact  what  may  oiTend  certain  persons  or  classes,  for  the  odium, 
if  any,  of  hara.ssinj;  tluse  classes  will  rest  with  the  people.  And  as  the 
people  nuist  ac<'epl  or  reje<-t  the  draft  oi  hlor  (unless  in  the  rare  ca.st( 
when-  provision  is  made  for  votinuon  particular  (loinls  separately),  more 
••are  is  taken  in  pn-parinn  the  draft,  in  cleariiiK  it  of  errors  and  repug- 
nances, than  a  h'uislature  capable  of  re|)ealinu  or  allerinK  in  its  next 
session  what  it  now  provides,  bestows  on  the  details  of  its  measuri'S. 

Thos«'  who  are  familiar  with  Kuropean  parliaments  may  conceive  that 
ns  a  set-otT  to  these  advantages  there  will  be  a  diHi.-ulty  in  Kcttin^'  a  num- 
ber of  n  not  orKanized  by  jiarties  to  work  iironiptly  and  etViciently, 

that  a  convention  will  be,  so  to  sjieak,  an  amorphous  body,  that  if  it  has 
no  leaders  nor  part''  allcKiunce  it  will  di\ide  one  way  to-day  and  another 
way  to-morrow,  that  the  abundance  of  able  men  will  mean  an  abundance 
of  doctrinaire  pro|M)sals  and  a  relu.tanc«'  to  subordinate  individual  pre- 
possessions  to   practical  success.     Admittinn  that   such  ditliculties  do 
sometimes  arise,  it  nuiy  be  observed  that  in  America  men  quickly  (irKan- 
ize  themselves  for  any  and  every  pur|M)se,  and  that  doct rinairism  is  there 
so  uncommon  a  fault  as  to  be  almost  a  merit.     When  a  complete  new 
constitution  is  to  be  prepared,  the  balan<'e  of  convenience  is  decidedly  m 
favour  of  Kiving  the  work  to  a  convention,  for  although  conventions  are 
sometimes  unwise,  thev  are  usually  composed  of  far  abhT  men  than  t hosts 
who  till  I       leKislatures,  and  discharge  their  function  with  more  wisdom 
as  well  as  with  more  \irliu'.      Hut   where  it  is  not  <lesire<l  to  revise  the 
whole  frame  of  K"vcrnment,  the  simpler  and  better  plan  is  to  proceed  by 
submitting  to  the  people  specilic  amendments,  limited  to  particular  pro- 
visions of  the  j-xistiiiK  constitution.    This  has  been  latterly  the  method 
most  nenerally  employed  in  improvintr  Stale  constitutions.      K.-cently, 
however,  a  i)rescribed  minib»T  of  the  citizens  have  been  in  si.\  Western 
States  empowered    bv  their  Constitutions  to  imipose  by  means  ol   the 
Initiative  amendments  to  the  ("oustitutioii,  which  are  then-uiwn  sul>- 
niitted  to  popular  vote  without  the  intervention  either  of  the  legislature 
or  of   a  convention.      (See  pa^e  711,  Extracts  from  the  Constitution 
(1<K)7)  of  Oklahoma.)  ,     ,.  ,  ^,   , 

The  above  remarks  are  of  cours.<  chielly  based  on  the  history  ot  State 
conventions,  because  no  national  constitutional  convention  has  sat  -since 
1787.     But  they  apply  in  principle  to  any  constitution-making  Iwdy. 

dclcRate  must  tx-  resident  in  the  district  L-lcctiu(i  him  was  dispensed  with  {Canslit. 
CunverUionn,  $  2U7>. 
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NOTE   TO  CHAPTER   IV 

WHAT   THE    KEDERAL     CONSTITUTION    UWE«    TO    THE     CONSTITUTIONS    OF 

THE    SEVERAL   STATES 

The  following  statement  of  the  pn)vi8ion8  of  the  Federal  Constitution 

wh Ih  have  bSi  taken  from  or  modelled  upon  State  •■"n^ftut.ons   is 

Txtnuaed  from  a  valuable  article  by  the  late  Mr.  Alexander  Johnston  m 

the  Ntw  Princeton  Hi-vkw  for  September,  18S7:  —  .       »•  „ 

"That   part  of  the  Constitution  whi.-h  has  attracted  most  notice 

ahr..ad  is  probably  its  division  ..f  Congress  into  a  Senate  and  a  House  of 

Cre«entatWes.  with  the  resulting  s^-heme  of  the  Senate  as  based  on   he 

S  ^presentation  of  the  States.     It  is  probably  mev.  ab  e  that  the 

Z^ror'h^reditary  Hous»,  in  foreign  legislative  »><xl.es  shall  ^'-P^jm 

tinuT     And  it  is  not  easy  to  hit  on  any  available  substitute ;  and  English 

Srs^"  examples,  judging  from  the  difficulty  "^,fi"f'°f,,'^.;"tfS« 

for  the  H.  use  of  Lords,  have  rated  too  high  the  P"  f  "''j!  ;^^»/  ^ J«  ^  «J; 

vention  i  >  hitting  upon  so  brilliant  a  success  as  the  Senate.     But  the 

Lcclof  the  C\rnvention  was  due  to  the  antecedent  experience  of  the 

Stales      Excepting  Pennsylvania  an.l  Vermont,   which   then  gave  all 

leSsSuve  powers  to  one  House,  and  executive  ,K,wers  to  a  governor  and 

council,  all  the  States  had  bicameral  systems  m  17S7.  .     - ,       ,      . 

"The  nrme  'Senate'  was  ustnl  for  the  Upper  House  in  MaryUnd 

Massachusetts.  New  York,  North  Carolina,  New  Hampshire  and  South 

CaToHna  and  Virginia;   and  the  name  'House  of  Representatives,    for 

the  Lower  House,  was  in  use  in  Massachusetts.  Now  Hampshire,  and 

South  Carolina,  as  well  as  in  Pennsylvama  and  Vermont. 

'•The  rotation,  by  which  one-third  of  the  Senate  g..es  out  every  tw.. 
years  was  taken  from  Delaware,  where  one-third  went  out  ea.h  year 
New  York  (one-fourth  eac-h  year),  Pennsylvania  «.ne-third  of  the  council 
ea!-h  vear),  and  Virginia  (one-fourth  ea^^h  year).  The  provisions  o  the 
wt^eftffh  section  of  Art.  i.,  the  ad.niulstration  of  the  two  Houses,  the 
Twer  to  decide  the  election  of  their  memln^rs.  make  rules  and  punish 
{jheir  violation,  keep  a  journal,  and  a.ljourn  from  day  U.  day  are  in  so 
manv  State  constitutions  that  no  s|H.cih<-ation  .s  needed  for  them. 

••The  provision  that  money-bills  shall  ..riginate  m  the  House  of  Repre- 
sentatives is  taken  almost  word  for  word  from  the  Constitutions  of  Massa- 
huseits  and  New  Hampshire,  a.s  is  the  provisi.m  which  has  never  been 
needed,  that  the  President  may  adjourn  the  two  Houses  when  they  caii- 
ZiZ^  on  a  time  of  adjournment.  The  provision  for  a  message  is  tro m 
?he  ( Witution  of  New  York.  AU  the  details  of  the  process  of  impea.-h- 
ment  as  adopted  by  the  Convention  may  be  found  '"the  Constitutions  of 
DelavN^are,  Massachusetts,  New  Hampshire,  New  York,  Penn.sylvania, 

i(M.rKia  however,  had  not  till  1789  a  true  second  <hiim»)er  hiT  constitu- 
tion oFl  7^7  having  nlerely  crcatM  an  executive  council  elected  by  the  Assen.- 
l>lv  from  amone  its  own  memlxTS.  ■  •   j„ 

Vermorw^  not  one  of  the  thirteen  original  States,  hut  was  a  semi-nde- 
pendenT  commonwealth,  not  a  meml>er  of  the  Conf.-deration  of  1781  not  repre- 
Sd  in  the  Convention  of  1787.  and  not  admitted  to  the  Uu.on  till  1791. 
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South  Carolina.  Vormout.  Vinfinia.  t^von  t..  th.<  pn.v.si.m  n  ♦»»' ^>uth 
Carolina  H™"tmi  that  ..onvi.-tion  sh..ul.l  f..li<.w  tho  vof.  of  tw.n  h  rds  o 
the  momlTs  pn.sent.  ( It  should  Ik-  sai.l.  how.n«r.  that  th.  i.nutal.on  of 
^n.r.^^ 3 of  ..onvi..lion  to  n.noval  from  otH...  and  .l.squahft-atu.n 
rT^r  fort hor  offi.-K-holdinK  is  a  n..w  fratur... )  K v.-n  1 1..<  niu.-l.-prMs,Ml  pro- 
LSfhe  vet  rir  ak"n  .n  hl,u-  from  Ih.  Massa^hu^.tts  (V.nst.tut.on  of 
iTi  and  t Jo  sliKht .  lmnK,.s  an,  so  cvich-ntiy  intnHlu....d  as  .mpn.vc.m..nts 
onThelanKiiaip,  alone  as  to  sh..w  that  t ho  sul.stan.-..  was  .-oimHl 

ThrS^i..n  of  diff..r.-nt  hm-s  for  th.  two  llo..s.-s  the  House  of 
n..nre«inta  ives  n-pn-sentinK  the  States  a.-eoniinn  to  ,K,pulat.on.  while 
Se'S^at.  ;;pre«.ite.l  them  equally  -  was  one  of  the  •-'  -'P;';«ant 
nieces  of  work  whi.-h  the  Convention  ae.-on.plishe<l  as  well  as  th.  one 
SK  ri^-hed  most  unwillingly.  All  the  States  had  lu-en  -xpenment- 
hiB  to  find  different  bases  for  t  heir  t  wo  Houses.  \  .rRmia  ha«l  eomo  near- 
Z  U.  fhe  ap^-aranee  or  the  final  result  in  having  her  «;;-?;.;;h<--J;-V 
distriets  and  her  representatives  hy  eount.es ;  and  as  he  ^  "  '"  "^^^^^ 
had  its  -distriets'  formal  (in  the  States),  one  might  tmnk  that  the  l  on- 
v^t ion  IrSv  follow,^  Vinrinia's  exp^-rienee.  But  the  real  pnK-ess  w^ 
?ar  dXZt  and  more  eir.-iluous.  There  were  eleven  States  "-pres*^  «d 
;  the  Convention.  New  Hampshire  taking  New  V;.rk  s  pla.-e^l.en  U^^^ 
latter  withdrew,  and  Uh.Mle  Island  s..ndinK  no  delega  es.  '^  'f '>  J,^^^ 
in.r  five  States  want.nl  the  •  Vindnia  plan  above  statec  ;  h\e  wantt  I  one 

anaagain  lorntaiiv  «»  ,.„„,„,i  ,iie  ('(mntM-t  eut  eompnnnise.  as  Ban- 
ton,  unable  to  agree,  aeeepted  ttie    \. """','""'„,.',„,  „,i,,„.pj 

Hampshire.  Pennsylvania,  and  South  \*  ""\  ''',,.,  ,h^  Governor 
President  instead!  of  that  of  (iov.rnor  ,^,f ,  J^^.^'^^  :^r;:;ive  the 
was  eommander-in-ehief,  except  thu    in  '*''«';   1^7''";       before  enter- 

z=s;jrs.:::;  t...  ^y;'^«-^'-ij"rpu= ™ 

eases  with  the  advice  of  a  '•""•^';  )    "if   J^tainn    ,o  the  U-gislaturo,  and 
Rhode  Island,  and  (  eorgia,  ^^^'re  't  wa.  retainnl  lo^    in  the  Const itu- 
in  South  Carolina,  where  it  siK^ms  to  have^b^m  W^ten  in 
tion  of  177.S,  but  was  sriven  to  the  governor  in  1/  M).      J  ne  M>^er" 
e^e^tei  directly  by  the  people  i"/'-"-;;;;";,^,^^^;  ^rti^  oth:r Vighi 
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attempt  t<.  inln»diiw  an  plivtoral  syHtom,  ax  a  fompnuniw.  Thi'  |K)wi«r 
Kivcn  to  the  S».nat.-  of  ratifying  or  n^jix-tinu  tJio  IV«>Nii!»'nt'H  aprwintnu-nlH 
WH>mH  to  havo  Ixfn  an  (K-ho  of  Now  York'M  «-oiin«'il  of  appointment ;  tho 
moxt  stn-niioim  and  |M'rsint.'nt  efforts  wi-n-  mmie  to  pr<.vi(le  a  niiineij  In 
share  in  ap|M>iiilment«  with  the  President  ;  the  admission  <.f  the  S«"nale 
as  a  substitute  was  the  furthest  .•oiieession  whieh  tlie  majority  would 
mn!;e ;  ami  hardly  any  failun'  of  <leiails  ciitis.-*!  mon-  heart-hiirmnBS  than 
the  n'j^-etion  of  this  pn»|K>w>d  eouneil  for  apiniintments. 

•'  The  lV»>sidenl's  in.wer  of  tilliiiK  va'-aiieies.  hy  eommissions  to  expiro 
at  the  end  of  the  next  session  of  the  .S'uale,  is  taken  in  terms  frf»m  tho 
Constitution  of  North  Carolina.  ,      ■       «  .1 

•'  Almost  every  Stale  pres<Tih«'<l  a  form  of  oatli  for  its  otTirers;  tho 
simple  and  impressive  oath  of  the  IVesident  s«H'ms  to  have  h.-.-ii  taken 
fn)m  that  of  Pennsylvania,  with  a  sutrKestion.  much  impn>ved  in  lan- 
Kua«e  fn.m  the  <mth  of  alieirianee  of  the  same  State.  The  oftiee  of  viee- 
president  was  evidently  su»;nested  hy  that  of  the  deputy,  or  lieiitenant- 
irovernor  (in  four  States  the  vic^president )  of  the  States.  The  exaet 
prototype  of  the  <)iTH<-e  of  vi.v-!.n«sident  is  to  Im-  found  in  that  of  the  lieu- 
tenant'-novernor  of  New  York.  He  was  to  presi.le  in  the  S»"nato,  with- 
t>iil  a  vote  except  in  eas««  of  a  tie,  was  to  sueeeed  the  governor,  when  su<- 
<-ession  was  n."<-«'ssary,  and  was  to  Ikj  succitMled  hy  the  I»n'sident  pro 
linipnn  of  till'  S«mate.  .  . 

•'  The  provisiims  for  the  rcH'opnition  of  inter-State  eili/.enship,  and  for 
the  rendition  of  futriti\<>slavesand  eriniinals.  were  a  neeessily  in  any  su.h 
form  of  jrovernment  as  wa-*  roiitemplated,  t.nl  were  not  at  all  new.  I  h«> 
had  form<"d  a  part  of  the  ei),'hlh  ar1i<-le  of  the  New  Knt'land  ( •onfederalion 
of  \M.i  Kinallv  the  lirsl  ten  ameiidnieiils.  whieh  were  taeilly  taken  .is  a 
part  of  the  orit'iiial  irislriimeiit.  are  uien-ly  a  selection  from  the  suhstaii.e 
or  the  spirit  of  the  Hills  of  Hif,'lits  which  pre.-eded  so  many  <if  the  Sial.> 
const  it  uticms. 

••  The  most  solid  and  excellent  work  done  hy  the  (  onvention  was  its 
statement  of  the  jK)wers  of  CongT<ss  (in  ^  «  "f  Art.  i.)  and  its  detin;  m.u 
of  the  sph<<re  <.f  the  Fed.Tal  ju.li.-iary  (in  Art.  iii).  The  results  in  Ih.ii,  oI 
these  eas.'s  wen<  due,  like  the  ih)W.ts  ch-nied  to  the  States  and  t..  itu^ 
Inited  States  (in  S5  tt  and  10  of  Art.  i.),  to  the  pn-vious  exp.ricnc,  oi 
government  liv  llu'  Slates  alone.  For  eleven  y.-ars  or  more  (to  say  noth- 
iiiK  of  the  ant'ece<le!it  colonial  exiM>ri.-tici)  the  |H"ople  ha.l  h-en  enirwd 
in  their  State  Koxerniiunts  in  an  i'xhaiisti\c  analysis  of  the  |m>w'-'    -I 

j;overiiment.     Th.-  failures  in  retrard  to  some,  the  su. sses  in  n'\r.<-<--  u> 

others  wer<'  all  before  the  ( 'onvention  for  its  consideration  and  trnida^-f. 

"Not  creative  >;eiiiiis,  hut  wise  and  discr.>et  selection  was  the  pntr-r 

work  of  the  C.mvention  ;  and  its  success  was  due  to  the  dear  i^Tcepi    .n 

of  th.'  antece(h'nt  failun'S  and  successes,  and  to  the  self-restnunt  oi     is 

members.  ■     r    . 

-The  ii.iiridential)  el("!'-ra!  system  was  almost  the  only   feat  11 
the  Constitution  not  sugtcested  by  State  exptjrience,'  almost    th 


of 


'  But  it  is  well  ol)arrvo(l  t)y  Mr.  .1.  H.  R<a>ins<.n  (Orifjinal  mul  D,  rived  F' 
of  the  United  Slalex  Co„sliluti,m,  p.  -'••)  tliMt  this  system  ni:iy  hiivc  Ix'- 
gpstcd  by  th,"  Coii.stitutioii  of  Miiryhiu.l  (177(1),  which  provulcd  for  ;. 
of  the  State  Senators  by  a  body  of  electors  chosen  every  five  yes.rs  by  the 
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foaturo  which  was  pun-ly  urtill-ial.  n..t  a  nalural  ^n.wth:   .t  waK  th  ,  on 
whi..h   in..|   with  l.-.i.t   .•nti.-isu,   rr..iM  ,...nt...mM,rary  ..piH.m.nlH  of    M.o 
MlLslilulion  a„.l  ...ost  M,.n.s.Tv.Ml  prais.-  fro...  th«  Frd.rnUst;    a.ul  do- 
imMTai-y  ha«  ri<l(i«'.i  riuht  oviT  it." 


NOTK  TO  rHAI^KR  X 


A  grou.M  hIiuII  coiisisl  ol 
swor.i 


KXTllACTH  UtoM    rili:   III  I.V.S  (IK    IIIK  SFNATK 

f  a  niajiirity  of  tht-  sciintors,  tluly  choson  and 

li.iKS. 


Thi"  1.-L'..lii1iv.-.  (h.-  ..N.-iitiv...  (h..  .•o..(l<l.'nti,il  l.wshiliv.'  pro<-...-.li..KS. 
a.i.l  th<.  pr......,..linKs  ^^h.u  .i.tinn  as  a  C.urt  of  I,n|M.a.  Innrnt.  shall  .u-h 

1...  n'conhMl  in  u  stparalf  l«M.k.  ....    1...11  i„. 

Wh..n  th,    v.-as  an.l  nays  an-  onh-n-l,  th-  nanus  of  s.-.iators  shall  1... 

,.,^„,..,  ,,„,,,„:,i,.ally  :  a,Hl  .a.-h  senator  shall.  ^^;\''"''V'*'i.'\'';;;  !'''  "::;   '.';, 
a.s,.n.  ..r.liss..nt  |„  thf  qm-slion.  nnl-ss  ,.m„s..,1  l.y    hr  S,..,  t.  .   and  n 
tnator  shall  1...  ponnit..-,!  to  voir  uf.rr  ihr  d.-nsion  shall  hav  Imm-i 
i;„;;!!.,n..d  l.y  H, '  pr..sidii.«  oni,..r.  hut  may  for  sntti-unt  n-asons.  with 
iinainiiioiis  .-..n^.iit,  .•haiik'<' or  withdraw  Ins  \.)lf. 

Ivh"^       s..na...r  d.-linrs  .0  ^ot..  on  ...II  of  his  nun,.-,  h-  shal    hj'  n^ 
his  r.as..ns  th.nfor.  an.l  on  his  ha\niK  •'"■^'K'";;'  |h';';^ 


a  s« 
quiriKJ  to  assign 
(I 


inriK      I)  assign  nis  n'ii->i>ii:<  in.i. -  --  ■■  , 

.  „r..M.lin«  nm.Tr  shall  suhnii.  th..  .p-.-ti....  t..  th.-  S.iat...      Shall   the 
.Lt..r  r..r  t",..  r..as..ns  asMu-n-.l  Uy  him.  U-  .■x-.is.d  from  vo.in«  .'      wh..-h 
shall  h.'  .l.''-i<l..l  wilhoiit  d.l.at.'. 


In  th.'  api^.intm.'iit   ..t   tli.'  sla.i.li.ii:  .•..mnutt.M'S. 


•s,  tln'  Scnatt'.  uiilt'ss 
.,llMrw>s....rdVr.-d.  -hall  pr..-..,Ml  l.y  l.all..t  i..a|.iH.int  s..v.rally  Ih.-.-hair- 
,;.;;„  ..r  ..a,.h  ..ommitt....  an,l   th-n,  hv  on.-  hali-.t.  th.-  oth.T  ,n..mh..rs 
to  (•(impl.'l.'  th.    saiiif 


\  "m.ijoritvof  (he  whoh-  niinihtT  .if 
:;:;;::^u.::h:M "i:  ;;..::.ao"io  .hi.  ..l.......  ..  a  .•l.ainnan  ..  a  s,an.lin« 

•  H    ..me,    hut  a  plurah.  V  .if  v.ifs  shall  .l.-t  th.-  ..th..r  m..mli.Ts  th.,r....f. 

aI    ;;'h!r.-..nHn.....s  >hall   !..■  ap,K,int...l   l.y   Imllot,   unh-ss    otlu-rwiso 

urM.r...l.an.la  i.lurahty.if  v..t..s>halla|.|«iint  ,....  ....rUKtivo 

\  ,1„.  >...M.nd  or  any  siil.M..p..-nt  s^-ssion  ..f  a  (  ..ntrn-ss,  th.  '•"t.-'-'-i  '^ « 
..,.„,..ss.hi..h  n.main..d  iin.i..frn,in...l  at  ,h..  ..1..s.m    ''^"''-^    ';?;••;     « 

^^ „  ..f    „at  ( •.in^-r.-ss  shall  l.o  n.sum..l  an.    pr,i.v,.,l..l  with  in  th,-  same 

m«..„..r  a-  if  n.i  a.lj.inrnm..nt  .if  th..  S^-na..-  ha.l  lak.n  i.la.v. 

,,„  ,,  ,„.„i..„  ,„ad..  an.1  --..n.h..l  t..  -los.-  th..  .l.i..r.  ..f  ""■  ^■";  ;•  " 
^.  ,ii^.,.ssi.,n  ..r  any  l.usin.ss  uhi-h  may.  m  th..  o,.m.on  .if  a  s  ..a  r 
«.phr.  s„T....v.th..pn.si.li..«  .itli.MT  shall  .lir...-t  th..^all..n.st..h...l.an^^^^^^ 
r.     .U.rtnL'  th..  .lis.'usMon  of  s.i.-h  m.iti.m  tl...  .l.i.irs  .hal   .••■mam  .•l..>o d. 

""  V  ;;>,..  i'r..4.u.„t  .If  th..  ri.it...i  s.at..s  >haii  m...;,  th.- ^;;- ;;  "j  ;^ 

^.„:,„.  ..h:.ml,..r  i-..r  th nsi.l.rali.in  .if  .•N,..-utu..  l.Ms,n..ss.  h-  shall     .10 

;,  ;:„   on  th..  r^rh.   of  t>.>.  pn.s..iin«.ini.-.T      W  h-M  th.-  ^I^'^'!^^^ 
«mv,.m.i  !.y  thf  l'r..si.l.-nt  of  .1...  Tnil...!  Stat.-s  to  any  ..th.-r  plm-e,  the 

n.r  .hi.  pun„.s.  .     Mr.   HoLin^un  riul.tlv  .iis.,„.n.v..s  Sir  H.  Main..',  rompuri. 
Z.  of  th..  -I....t.,ral  syst..m  -f  tl.-  K,..,u.n..-(:.n..u.a..  Kn.p.r.-. 
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-        IirirZ'^^ii^^^^the  senators  shaU  attend  at  the  place 
Z^^  ^^^^^Z!jS^::^^^^n..,  unless  the  sa.e 

be  cleared  of  aU  persons  except  the  ^^^^^f^' ^^^^^  ^nd  journal  clerk, 
cipal  legislative  clerk,  the  ™;»;«,^^;^^^^^^^  7nM  other  officers  as 

^Tu  l^S'Tnfial  commanieations  .ad^^^^^^^^^^ 

States  to  the  Senate  shal  be  ^'yJ'jf^^XS Ve  ^^^^^^^  Senate,  and  all 
kept  secret;  and  alHreat.es  which  maj^be  a.^  ^  ^^^^  ^^^^ 

remarks,  votes,  and  Pro«;*'*^''^^f .  J^Take  "»  the  injunction  of  secrecy, 
the  Senate  shall,  by  their  resolution  [^^^e  ""^"^    ^^^  ^,,io„. 
or  unless  the  same  shaU  be  "»n«f4«^;^'^/PJS  sS  disclose  the  secret  or 
Any  senator  or  officer  of  the  Senate  ^"o^"  j^  y  ^^  liable,  if  a 

confidential  business  or  P^'Z'^:,^^\^^Tmot-r,  to  dismissal 
senator,  to  suffer  expulsion  f^"™  ^^^.''^J^^irment  for  contempt, 
from  the  service  of  the  Senate  and  t"  P"n^^^«'^      ^^^  ratification  of  a 

On  the  final  question  ^o  ^advise  and  unsentw^^ 
treaty  in  the  form  agreed  to,  the «'«"  '^fTf  ^^\ J'  affimia  ive ;  but  aU  other 
present  shaU  be  necessary  to  ^»f «"  ^^^^"bt  decS^^^  ^  ^^^^^^^^  ^''''' 

:^Tamitrr;:tTn'^etnS^^^^^^ 

"^^^i:linati«nssha;ibemadeJj.tl.Pre^ 
to  the  Senate,  they  ^^all.  unless  other^i.e^^^^^^^^  nomination  shall 

uropriate  committees ;  and  the  final  ^l"'^^"".  ;,„,,_.:'   tion  ?  "     Which 
Ke? ''Will  the  Senate  advise  and  co^^-nt  to    J  7j«--^-„„^i„,,,,„  u 

rS  r  rth'^cf;^  ::  :'Scn  ma7.>e  reported  by  a  committee. 

acting  upon  nominations.  'X;;7;^«;,^  ^;;'^'^,n:,.ati.m.  shall  be  kept 
the  person  noininated.  also  all ,  "l*^  "  ;,;^;"4,,i„st  a  person  nominated, 
secret.  If.  however,  ^'^larges  s ha  be  "^•^^^»^*^,.,^  „„  „i„^  thereof,  but 
tJie  committee  may.  m  'tV''^'"u"haies  shall  not  be  disclosed.  The 
the  name  of  the  person  mak.np:  ^"^  '  cj^^^^™  ',  bas  been  confirmed  or 
fact  that  a  nomination  has  been  made  or  tnai 
rejected,  shall  not  be  regardi-d  as  a  secret. 
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measures  intended  to  apply  only  to  some  pr  -tu-ular  place  or  person,  a^,  for 

Eanee  bUls  ineorixjr^lW  railway  or  gas  o.  water  oompan.os  or  extend- 

n?Z  iCre^  of  sieh  iHKiies.  bills  authorizing  mumoipaht.es  to  execu  e 

':::^^Zi::tf:^:^^^^^>^r.  treated  di«erj^ly  f.n.  public 

'"';;  n^'?oSrrSire5\rb  ^:^7:^^£^:^^^^^^ 
'^  1  tb^e  mon  h3o7e  the  usual  date  of  the  meeting  of  Parliament 
S  .^STmrt  be  de^^^^^^^  weeks  before  the  opening  of  the  ses- 

Zn  The  ™eond  reading  is  usually  granted  as  a  matter  of  course :  and 
after  sm>nd  reading,  instead  of  being,  like  a  piibhe  bill,  considered  m 
^  ,  uni  tee  f  tl^whole  House,  it  goes  (if  opposed)  tc,  a  private  bill  cou  - 
e  cons  St  ng  (usually)  of  four  members,  who  take  evidence  regard- 
Li  from  he  promoters  and  opponents,  and  hear  counsel  argue  for  and 
,„g  It  ™  "^3"";  ,  ij^  ^.,a^<,pj,.  In  fact,  the  proceedings  on  private 
Sr;e'l:.'soreJ^er'of  a  Judicial  nature,  although  of  course  the  com- 
..lit  »..<•  must  have  regard  to  considerations  ot  iMjlicy. 

I'  ..m  aAr  .5aimsUinst  the  (iovernment  are  in  England  not  raised  by 
WW  of  Dri?^ te  I  ill.  Thev  are  presented  in  the  courts  by  a  proceeding 
Xfa^p'iUon  of  right.  Ihe  Crown  aUowing  itself  to  Ik,  sued  by  one  of 

*^'  In  ttuTica  no  such  difference  of  treatment  as  the  above  exists  tetween 
in  Aimru  a  "o^"  ,    ,      ^^  j    substantially  the  same  way 

Kf  L  ™     e'S  la  ive  methods: 'aMI  of  a  purely  local  or  personal 
atm'gets  its  sS-ond  reading  as  a  matter  of  course,  like  a  bill  of  gene^l 
an    icafron    is  similarlv  rcferrnl  to  the  appropriate  c.,mmittee   (which 
may  hir  evidence  regarding  it.  but  does  not  hear  counsel),  is  considem 
S  if  iS-esiry  amended  by  the  committee,  is,  if  time  iH^rmits.  reporte< 
back  toThe  Hcuse.  and  there  takes  its  chance  among  the  jostling  crowd  of 
oUer  bills   Fridays,  however,  being  specially  set  apart  for    he  -onsidera- 
S  n  o      rivale  bus  ness.     There  is  a  .-alendar  of  pnvate  bills,  and  those 
S-h  got  a  pL.  earlv  u,H.n  it  have  a  chance  of  passing.     A  great  many 
are  unoi) Dosed  and  can  be  hurried  through  by  -  unanimous  consent 
Priva        n  s  a   .  in  Congress  even  more  multifarious  in  their  contents. 

g  some  claim  of  an  individual  against  the  ^''-'l;'--^'  <  ';;™'7,\;f7i^;;^^ 
lu.wever  have  been  largely  reduced  by  the  c-realiou  of  the  (  ourt  of  (  lai  n.s, 
and  bills  for  dispensing  in  particular  cases  with  a  vanety  o  ad.nm.st ra- 
ti^. clstaiuU-s      Matters  which  in  England  would  be  naturally  left  to  In, 

T  ■  .  I-  .■  .;  ,  \n  thi-  vr-.iU-  crlitioii''  "f  the  Stutut'-x  w  into  Puljlic 
r  ;  ■'!:;'  X^:'1.£:''.'..^.«'ul  ;■/.-»-'-  *whu-..  inclu-U.  Pr.,yisi,.nal  Onlcr 
(...rnn.!  Acts      "'    '   •^'  .  ^,.,,      Hut  in  ..r.li.mry  ^i..-..!..  th.w.-  in.as- 

i;;!::;:^.;":^  .;;:.!:2h,^in  .u"...-  i-^tun-..  of  pur.i..u.ar  pen..... «. . .....1 ,... 

■M(8f  arc  called  private. 
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dealt  with  at  the  discretion  of  the  executive  are  thus  assumed  by  the  leg- 
islature, which  is  (for  reasons  that  wiU  appear  in  later  chapters)  more  anx- 
ious to  narrow  the  sphere  of  the  executive  than  are  the  ruhng  legislatures 
of  European  countries.  I  subjoin  some  instanc.  s  showing  how  wide  is 
the  range  of  congressional  interference. 

In  the  House  op  Representatives 
Read  twice,  referred  to  the  Committee  on  InvaUd   Pensions,  and 
ordered  to  he  printed. 

Mr.  Murch  introduced  the  following  bill :  — 

A  Bill 
For  the  relief  of  James  E.  Qott. 

Be  it  enticted, 

1  By  the  Senate  and  Home  of  Representatives  of  the 

2  UniteJ  States  of  America  in  Congress  Assembled. 

3  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 

4  Authorized  and  directed  to  increase  the  pension  of  James  E. 

5  Gott,  late  a  member  of  Company  A,  Fourteenth  R^ment 

6  Maine  Volunteers,  to  twenty-four  dollars  per  month. 

Read  twice,  referred  to  the  Committee  on  War  Claims,  and  ordered  to 

be  printed. 

A  Bill 

For  the  relief  of  the  heirs  of  George  W.  Hayes. 

Be  it  enacted,                                       .   ,     ^  ,  i  .     •   i.      u 

That  the  proper  accounting  officer  of  the  Treasury  be,  and  he  is  hereby, 
directed  to  pay  to  the  heirs  of  George  W.  Hayes,  of  North  Carolina,  the 
sum  of  four  hundred  and  fifty  dollars,  for  three  mules  furnished  the 
United  States  Army  in  eighteen  hundred  and  sixty-four,  for  which  they 
hold  proper  vouchers.  

Read  twice,  and  referred  to  the  Committee  on  Naval  Affairs. 

A  Bill 
For  the  relief  of  Thomas  O.  Corbin. 

Be  it  enacted,  etc.  ,.      •     i 

That  the  President  of  the  United  States  Iw,  and  is  hereby,  authorized 
to  restore  Thomas  G.  Corliin  now  a  captain  on  the  retiretl  list  of  the 
Navy  to  the  a<'tive  list,  and  to  lake  rank  next  aflcr  Commodore  J.  W. 
A.  Nicholson,  with  n'stifution,  from  December  twelfth,  eighteen  hundre«l 
and  seventy-thm«,  of  the  diffcren'-e  of  pay  l)etween  that  of  a  <'ommodore 
on  the  a«'tivc  list,  on  "  waiting  orders  "  pay,  and  that  of  a  captain  retiretl 
on  half-pay,  to  Im^  pai«l  out  of  any  money  in  the  Treasury  not  otherwise 

appropriated.  

Head  twice,  referred  to  the  ("ommittee  on  Ways  and  Means,  and 
ordered  to  Ihj  printed. 
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Mr.  Robinson  introduced  the  following  joint  resolution :  — 

Joint  Resolution 

Authorizing  the  remission  or  refunding  of  duty  on  a  painted-glass  window 
from  London,  England,  for  All  Souls'  Church,  in  Washington,  Dis- 
trict of  Columbia. 

UemU'cd  by  the  Scnnic  and  Hoiixc  of  Representatives  of  the  United  Stales 
of  America  in  Congress  Assembled, 

That  Ihe  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
and  directed  to  remit  or  refund,  as  the  case  may  be,  the  duties  paid  or 
accruing  upon  a  painted-glass  window  from  London,  England,  for  All 
Souls'  Church,  in  Washington,  District  of  Columbia,  imported,  or  to  be 
imported  into  Baltimore,  Maryland,  or  other  port. 
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"  The  Ijobby  "  is  the  name  given  in  America  to  persons,  not  being 
meml>ers  of  a  legislature,  who  undertake  to  influence  its  members,  and 
thereby  to  se<'urp  the  passing  of  bills.  The  term  includes  both  those  who, 
since  they  hang  about  the  chamber,  and  make  a  regular  profession  of 
working  upon  members,  are  called  "  lobbyists,"  and  those  p«'rsons  who 
on  any  particular  occasion  may  come  up  to  advwate,  by  argument  or 
solicitatio..,  any  particular  measure  in  which  they  happen  to  he  interested. 
The  name,  therefore,  does  not  necessarily  impute  any  improper  motive  or 
conduct,  though  it  is  commonly  used  in  what  Bentham  calls  a  dyslogis- 
tic sense. 

The  causes  which  have  produced  lobbying  are  easily  explained.  Every 
legislative  body  has  wide  powers  of  affecting  the  interests  and  fortunes  of 
private  individuals,  Iwth  for  goenl  and  for  evil.  It  entertains  in  every 
session  some  public  bills,  and  of  <'ours<'  many  morc«  private  (i.e.  local  or 
personal)  bills,  which  individuals  an^  interested  in  sup|M»rting  or  resist- 
ing. Such,  for  instance,  are  public  bills  imposing  customs  duties  or  regu- 
lating the  manufacture  or  ssile  of  particular  articles  (e.g.  intoxicants,  ex- 
plosives), and  private  bills  establishing  railn)a<l  or  other  companies,  or 
granting  public  franchises,  or  (in  State  legislatures)  altering  the  areas  of 
local  government,  or  varying  the  taxing  or  borrowing  powers  of  munitd- 
palities.  When  such  bills  are  Ijefore  a  legislature,  the  promoters  and  the 
opponents  naturally  seek  to  represent  their  respective  views,  and  to  en- 
force them  upon  the  members  with  whom  the  decision  rests.  So  far  there 
is  nothing  wrong,  for  advocacy  of  this  kind  is  needed  in  order  to  bring 
the  facts  fairly  before  t  he  legislature. 

Now  both  in  America  and  in  England  it  has  been  found  necessary, 
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owing  to  the  multitude  of  bills  and  the  d.ffioul  y  of  <''«;"««  "K*'^^"'."* 
wie  h^v  to  refer  private  bills  to  committees  for  m vest  iga  ion ;  and   he 
iSlaVS^  hasTn  Jth  countries  formed  the  habit  of  a^«-P  "«  ^jl^^''^; 
tEeh  not  invariably,  the  decisions  of  a  committee  ujwn    he  bi  Is  it  has 
d  Jt  wi"h      America  has,  however,  gone  farther  than  England,  for  (on- 
e^  '  ^fers  aU  public  bills  as  well  as  private  bills  to  committees      And 
Shere^  {"England  private  bills  are  doaltr  with  by  a  sem.-jud.c.al  proce- 
Lrthe  piSmoters  and  opponents  appearing  by  professiona  agents  and 
S^Ss  e^.  in  America  no  such  pnx-edure  ha.  been  '■reated.  eUher  in     on- 
^ress  or  iA  the  State  legislature-^,  and  private  bills  are  handled  much  like 
public  ones      Moreover,  the  range  of  private  bills  is  wider  m  Amenca 
Than  in  England,  in  respect  that  they  are  used  to  obtain  the  satisfacti.m 
of  claims  ^y  private  p^ons  against  the  (lovemment.  (although  there 
exis  s  a  Fedeii  Courfof  Claims,  and  in  some  States  the  State  permits 
S  to  belued)  whereas  in  England  such  claims  would  eL her  be  brought 
Se  a  law-court  in  the  form  of  a  Petition  of  Right,  or.  though  this  rarely 
h^p^ns,  be  urged  upon  the  executive  by  a  motion  made  in  Pariiament. 
We  see  therefore,  that  in  the  Unit«d  States  —  ^.„    ,    .       ,,. 

All  businesTgoes  before  .ommitt«.s,  not  only  private  bills  but  public 
hills  often  involving  great  pe<'uniar\'  interests.  . ,     •    i      j 

To  give  a  bill  a  fair  chance  of  passing,  the  committee  must  be  indu.-tHl 

^  ^KommSs  hUi  no  quasi-judicial  rules  of  procedure,  but  inauiro 
into  and  amend  bills  in  their  uncontrolLnl  discretion.  uiK,n  such  ovidcn..e 
or  other  statements  as  they  choose  to  admit  or  use. 

Bills  are  advocated  before  committees  by  persons  not  belonging  to  any 

recognized  and  legally  n«ulated  liody.  i  :„  iu„  Vn.l..r.,l 

The  committees,  toth  in  the  State  legislatures  and  in  the  I<e<lcr.il 
House  of  Representatives,  are  largely  composed  of  new  men,  unusPd 
to  the  exercis^of  the  powers  entrusted  to  them,  though  in  the  House  of 
Representatives  the  chairman  is  a  person  of  some  experience. 

It  results  from  the  foregoing  state  of  fax^ts  that  the  efforts  of  the  pro- 
moters and  opponents  of  a  bill  will  l»e  concentrated  upon  the  <;«mmittee 
to  which  the  b  11  has  been  referred  ;  and  that  when  the  interests  alTe<.ted 
Ire  Ce  it  will  be  worth  while  to  employ  every  possible  engine  of  influence. 
Such  influcn..e  <-an  be  l>etter  applied  by  those  who  have  skill  and  a  tm-t  ma- 
tui^  by  experience  ;  for  it  is  no  easy  mat  ter  to  know  how  to  handle  a  cmi- 
r^^ee  JollcKively  and  its  members  indiyidua  l>^  Aecord,ngl^^  a  ck^^ 
persons  springs  up  whose  profcssi<.n  it  is  to  influence  committees  for  or 
against  bills.  There  is  nothing  necessarily  illegitimate  in  doing  so.  As 
Mr.  Spofford  remarks : —  .      ,  ••      n  «k„  „^a 

"  What  is  known  as  lobbying  by  no  means  implies  in  all  <-ases  the  use 
of  money  to  affect  legislation.  This  corruption  is  frequently  v^  holly 
absS  in  cases  where  the  lobby  is  most  industrious,  numerous  P-rs^  •'■n'^ 
^„d  successful  A  measure  which  it  is  desired  to  pass  into  law,  for  the 
benefit  of  certain  interests  represented,  may  be  urged  upon  luenibers  of 
fSe'^slative  body  in  every  form  of  influence  except  the  Pe«^"n^^^y  on- 
Bv  cSial  interviews,  by  informal  conversation,  by  J]™?^  P-^^;^^"^;^;". 
of  facts  and  arguments,  by  printed  appeals  in  pamphlet  form  by  ne^^s- 
^p^  eommurications  and  leading  articles,  by  personal  introductions 
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from  or  through  men  of  supposed  influence,  by  dinners,  receptions,  and 
other  entertainments,  by  the  arts  of  social  life  and  the  charms  of  femi- 
nine attraction,  the  public  man  is  beset  to  look  favourably  upon  the 
measure  which  interested  parties  seek  to  have  enacted.  It  continually 
happens  that  new  measures  or  modifications  of  old  ones  are  agitated  in 
which  vast  pecuniary  interests  are  involved.  The  power  of  the  law, 
which  when  faithfully  administered  is  supreme,  may  make  or  unmake 
the  fortunes  of  innumerable  corporations,  business  firms,  or  individuals, 
(^hanges  in  the  tariff  duties,  in  the  internal  revenue  taxes,  in  the  bank- 
ing system,  in  the  mining  statutes,  in  the  land  laws,  in  the  extension  of 
patents,  in  the  increase  of  inmsions,  in  the  regulation  of  mail  contracts,  in 
the  currency  of  the  country,  or  proposed  appropriations  for  steamship 
subsidies,  for  railway  legislation,  for  war  damages,  and  for  experiments 
in  multitudes  of  other  fields  of  legislation  equally  or  more  important, 
come  before  Congress.  It  is  inevitable  that  each  class  of  interests 
liable  to  i)e  affected  should  seek  its  own  advantage  in  the  result.  When 
this  is  done  legitimately,  by  presentation  and  proof  of  facts,  by  testi- 
mony, by  arguments,  by  printed  or  personal  appeals  to  the  reason  and 
sense  of  justice  of  members,  there  can  be  no  obje<!tion  to  it."  ' 

.lust  as  a  plaintiff  in  a  lawsuit  may  properly  employ  an  attorney  and 
barrister,  so  a  promoter  may  properly  employ  a  lobbyist.  But  there  is 
plainly  a  risk  of  abuse.  In  legal  proceedings,  the  judge  and  jury  are 
bound  to  take  nothing  into  account  except  the  law  and  the  facts  proved 
in  evidence.  It  would  be  an  obvious  breach  of  duty  should  a  judge 
decide  in  favour  of  a  plaintiff  because  he  had  dined  with  or  been  impor- 
tuned by  him  (as  in  the  parable),  or  received  £50  from  him.  The  judge 
is  surrounded  by  the  safeguards,  not  only  of  habit  but  of  opinion,  which 
would  condemn  his  conduct  and  cut  short  his  career  were  he  to  yield  'o 
any  private  motive.  The  attorney  and  barrister  are  each  of  them  also 
members  of  a  recognized  profession,  and  would  forfeit  its  privileges  were 
they  to  be  detected  in  the  attempt  to  employ  underhand  influence.  No 
such  safeguards  surround  either  the  member  of  a  committee  or  the  lob- 
byist. The  former  usually  comes  out  of  obscurity,  and  returns  to  it ; 
the  latter  does  not  belong  to  any  disciplinetl  profession.  Moreover,  the 
questions  whii'h  the  committee  has  to  decide  are  not  questions  of  law,  nor 
always  questions  of  fact,  but  largely  questions  of  iH)licy,  on  which  rea- 
soiuihle  men  nee<l  not  agree,  and  us  to  which  it  is  often  impossible  to  say 
that  there  is  a  palpably  right  view  or  wrong  view,  i.e<'ause  the  determin- 
ing considerations  will  be  estimated  differently  by  different  minds. 

These  dangers  in  the  system  of  private  bill  legislation  made  themselves 
so  manifest  in  Kngland,  especially  during  the  great  era  of  railway  con- 
struction l)etwcfU  IXi't  and  1S.')().  as  to  have  led  to  the  adoption  of  the 
quasi-judicial  procedure  described  in  t  Vote  on  IVivate  Bills,  and  to  the 
erection  of  parliamentary  agents  into  a  gtilarly  constituted  profession, 
bound  by  professional  rules.  I*ulili<?  opinion  has  fortunately  estab- 
lished the  doctrine  that  ra<'h  member  of  a  private  bill  committee  is  to 
be  considered  as  a  quasi-judicial  jwrson,  whose  vote  neither  a  brother 

'  Mr.  \.  R.  Spoffonl  (forimrly  Libruriuii  of  ConKrcss)  in  American  Cyclo- 
yttdia  of  Political  Science,  Article  "Lobby." 
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member  nor  any  outsider  may  attempt  to  influence,  but  who  is  bound 
STedde  as  far  as  he  can.  in  a  judicial  spirit  on  the  footing  of  the  evi- 
dence 'ered.  Of  course  practice  is  not  quite  up  to  the  level  of  theory 
Tn  Pa.-..a.uenrany  more  than  elsewhere  ;  still  there  is  little  solicitation 
to  memS  of  coLnittees.  and  a  complete  absence  of  even  the  suspicion 
ofcomipUon  ^^  experienced  American  publicist, 

whose  opinion  °  have  inquired,  "though  lobbying  is  perfect  y  legitimate 
k.  thLT  vet  the  s«-re,->'  and  want  of  personal  responsibi hty  the  con- 
fus brami  lit  .^  svst^m  in  the  .-onimittees.  make  it  rapidly  degenerate 
nto  a  pHK-ess  of  intrigue,  and  fall  into  the  hands  of  the  worst  men.  It  is 
^1i^.able  and  humiliating  that  all  men  shrink  from  it.  unless  those 
whoir^tiniulatcl  by  direct  jH^rsonal  interest;  ^»dtWs«m  throw 
away  all  scruples.     The  most  dangerous  men  are  ex-meml)er8,  ^^ho  know 

^iaUWs' un}:^l"uSTfw  is  the  prevailing  one.  appears  not  merely 
from  what  one  hea^  in  society  or  reads  in  the  newspapers,  though  m 
Africa  one  must  discount  a  great  deal  of  what  rumour  asserts  regard- 
in^iUicU  iience.  but  from  the  constitutions  and  statutes  of  some  States. 

"'IJli^jtrren^rd'Lt  appUes  equally  to  Cong«,ss  and  to  the 
State  WiSatures.  and  t(,  some  extent  also  to  the  municipal  councils  of 
fhe  «eat  cit  r  All  legislative  bodies  which  control  important  pecuni- 
Irv  SeLs  s  a;e  as  sun^to  have  a  lobby  as  an  army  to  have  its  c^anH>- 
?oUowe?s  Where  the  Inniy  is.  there  will  the  vultures  be  gathered 
together  Creat  and  wealthy  States,  hke  New  York  and  Pennsylvanu^ 
Spjort    he  largest  and  most  active  lobbies.     It  ™"f,t   however  be  r^ 

3>ered  that^although  no  man  of  frLTTZ  wo  L  ofX^^^^^^ 
lobbyist  still  such  men  are  often  obliged  to  do  the  work  of  lobbying 
S  they  .nust  dance  attendance  on  a  committee,  and  endeavour  to  mflu- 
ence  its  members  for  the  sake  of  getting  their  measure  through.     They 
may  have  to  do  this  in  the  interests  of  the  good  government  of  a  city,  or 
the  reform  of  a  charitv.  no  less  than  for  some  pnvate  end.  _ 

The  i^rn  anent  pni  essional  staff  of  lobbyists  at  Washington  is  of 
oourse  fr^m  tLe  to  lime  re<.ruited  by  persons  interestecl  >"  ™  .P^;^^;""- 
kr  enterprise,  who  combine  with  one.  two,  or  more  professionals  in  tw 
to  pth  it  thn^ugh.  Thus  there  are  at  Washington  saj.  Mr.  Spofford 
••  pension  lobbyists,  tariff  lobbyists,  st^^amship  subsidy  lobbj.sts.ra.^^^^^ 
lobbyists.  In.lian  ring  lobbyists,  patent  lobbjMsts,  ^^'' ^'^^^^t^^Z 
lobbvists  mining  lobbyists,  bank  lobbyists,  mail-<'ontnua  lobbyists  ^^ar 
c^anUes  lobbyists,  bm^k-pay  and  l>ounty  lobbyists.  Isthmus  canal  obby- 
kts Tubl  c  building  lobbyists.  State  claims  lobbyists,  cotton-tax  lobby- 
£  a'nf  Fr^nc'h  Siations  lobbyists,  Of  the  "f-^-Mf  jj^^^^ I'n 
Washington  it  may  be  said  that  their  name  is  legion.  There  are  even 
artist  lobbyists,  bent  upon  wheedling  fongress  into  ''"f "«  '^f  P^JJ^'^'f, 
and  worse  sculptures ;  and  too  frequently  with  success.  At  times  m  our 
Wstir^There  has  b  H.n  a  British  lobby,  with  the  most  genttn-l  accompani- 
ment? ievSei  to  watching  legislation  affecting  the  great  imp.rting  and 

^'rZmtrwhose  action  can  affect  the  tariff  i.  of  course  sum,unded 
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by  a  strong  lobby.'  I  remember  to  have  heard  an  aneedoto  of  a  quinine 
manufacturer,  who  had  kept  a  lawyer  a»  his  agent  to  "  take  can^  of  " 
a  eommittee  during  a  whole  session,  and  prevent  them  from  touching  the 
duty  on  that  drug.  On  the  last  day  of  sitting  the  agent  went  home, 
thinking  the  danger  past.  As  tvmn  as  he  hafl  gone,  the  committee  sud- 
denly riMfommended  an  alterati<m  of  the  dut.v,  on  the  impulse  of  stjme 
one  who  had  been  watching  all  the  time  for  his  opportunity. 

Women  were  at  one  time  among  the  most  active  and  sucr!e.ssful  lobby- 
ists at  Washington.     Very  few  are  now  seen. 

Eflorts  have  been  made  to  ehe<.'k  the  pnw'tice  of  lobbying,  both  in 
(^ongress  and  in  State  legislatures.  Statutes  have  bet^n  pas.sed  .s(>vercly 
punishing  any  person  who  offers  any  money  or  value  to  any  member 
with  a  view  to  influence  his  vote.'  It  has  be«m  rep,>atedly  held  by  the 
courts  that  "  contracts  which  have  for  their  object  to  influence  legislation 
in  any  other  manner  than  by  such  open  and  public  presentation  of  facts, 
arguments,  and  appeals  to  rea.son,  such  as  are  recognized  as  prop<?r  and 
legitimate  with  all  public  bodies,  must  be  held  void."'  It  has  also  been 
suggested  that  a  regular  body  of  attorneys,  authorized  to  act  as  agents 
before  committees  of  Congress,  should  be  created.  A  bill  for  this  pur- 
pose was  laid  before  the  Senate  in  1875. 


1 
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'  The  phrase  one  often  hoars,  " There  was  a  stroriK  lol)l).v"  (i.r.  fornr against 
Burh  and  suoh  a  bill),  denotes  that  the  interests  and  influenees  represented  were 
numerous  and  powerful. 

'  As  to  Connress,  see  §  54.50  of  Re%ised  .''tatutf-s  of  the  I'nited  .States.  The 
pro\  isions  of  State  Statutes  are  too  numerous  to  mention.  .See  p.  402.  Massa- 
ehusetts  end<>avoiired  by  Statute  to  repilate  her  State  lotihy,  by  renuirinn 
every  person  promotinjt  a  Mil  to  state  whom  he  has  employed  for  the  ptirpftse 
and  what  he  has  paid.  New  York,  Missouri,  and  other  States  have  also  pa-smtl 
laws  designed  to  regulate  and  eheek  lobliyiiiR.  Some  good  has  l)een  done,  but 
the  evils  do  not  seern  to  have  lieen  extirpated. 

Tooley,  Cormtit.  Limit.,  p.  lOG.  He  refers  to  the  olwervations  of  Justiee 
Chapman,  in  Froxt  v.  Brlmont,  fi  Allen,  1.5U:  — 

"  Though  Conmiittees  properly  dispense  with  many  of  the  rules  whieh  reg- 
ulate  hearinus  liefon-  jiidirial  tribunals,  yet  eonmion  fairness  re<)uires  that 
neither  party  shall  Im-  permitted  to  have  seeret  ronstiltations  and  exereise 
Boeret  influenees  that  are  kept  from  the  knowiedire  of  the  other  party.  The 
business  of  'lol)}>.v  meml«'rs'  is  not  to  go  fairly  and  openly  iM'fore  the  eommit- 
tees  and  present  statements,  pr(M»fs,  and  arpmii'nts.  that  the  otiier  side  has  an 
opportunity  to  meet  and  refute  if  they  are  wrr)nK.  but  to  ito  seeretly  to  the 
mendx-rs  and  ply  them  with  statements  and  arKunients  that  the  other  sidr' 
cannot  openly  meet,  however  erroneous  they  may  be.  and  to  bring  illegitimate 
influeni-es  to  bear  upon  them.  If  the  'lol)by  memlM'r'  is  selected  lieeause  of 
his  politieal  or  personal  influenee,  it  aggravates  the  wrong.  If  his  business  is 
to  unite  various  interests  by  means  of  proji-ets  that  are  railed  'log-rolling.'  it 
is  still  worse.  The  praetiee  of  proeuring  meml«TS  of  the  legislature  to  aet 
under  the  influenee  of  what  they  have  eaten  and  drunk  at  houses  of  entertain- 
ment tends  to  render  those  who  .yield  to  such  influences  wholly  unfit  to  act  in 
such  cases." 
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NOTE    (A)   TO  CHAPTER  XXX 

CON8T1TOTION    OK  THK   CONKEDEHATE   HTATEH.    1861-1866 

The  ronstitution  adopted  11th  March.  18»U, by  the  Slave  8Ut«j  which 
needed  fmrSe"nion\nd  formed  the  short-lived  «"»thern  ^'""^^f ,; 
!Sv   waT a  reproduction  of  the  Federal  ron«titutM,nof  178H-89    with 

to  imorove  the  working  of  that  instrument. 

m^ost  important  of  these  variations  are  the  foUowing :  - 
Art  i  »  2    A  provision  is  inserted  permitting  the  impeaehment  »'»  federal 
offiJe^actingwftKc  limits  of  any  State  by  a  vote  o.  two-thuds  of  the  legis- 
lature thereof.  "Congress  n.ay  by  law  grant  to  the  principal 
ffl^J^'in  Lch  of  the  exeruUve  departments,  a  seat  upon  the  floor  of  either 
fousL.  witr  the  priX  of  discuLing  any  measure  appertauung  to  his  de- 

''Tt'.t 'i  7.   The  President  is  permitted  to  veto  any  particular  item  or  items 

in  «>  »PP"P*j^;iS,,ition  of  protective  duties  and  the  granting  of  lx,unties 
on1fdust!y'aJ  forSn!  and  The  granting  of  money  for  internal  improvo- 
menU  is  strictly^limite^.  appropriate  money  from  the  Treasury 

exc^tby^voST^othirjUof^^^^ 
t:'^SS:Tor'':t:MTli^X.'^^Sr.:y  deCared  by  a  iudicial  tri- 

''^  Art  "ii'l'r  The  President  and  Vice-President  are  to  Ik-  elected  for  six  years, 

'-'^r^T^vSJ^^i^^"--  U>  r^e  the  high.^;^;^«  ^^ 

of  alithe  States  followed  by  the  ratification  of  two-thirds  of  the  States. 

Of  these  chanKes,  the  third  and  fifth  were  obvious  improvements ;  and 

of  England.' 

L-     4-         f  ♦!,..  Prnsidf-ntial  with  the  Cabinet  s;ystem  miiy 
J/"  "r^^hTfonsrituU;  of    thrH^wlrtingdon..   prnmulgntcd  7th 

which  consisted  of  four  ministtrt.  ""\ .?   *^;„'X'"u^   ^„is,ature  the  power 
sponsible  hereditary  monarch,  it  '^''\°^f'^'"^J?Z     tL  Sature  consisted 

rigid  one. 
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I  omit  the  important  jhanKox  rnlatinK  to  rfavory,  which  was  fully  pro- 
te«'t«l,  hwauso  these  have  only  a  historical  interest. 

The  working  of  the  ( 'onstitution  of  the  C  'onfjnlerate  StaUw  cannot  be 
fairly  judged,  btM«use  it  was  conclu<!ted  under  the  exigencies  of  a  war, 
which  ne<;esMarily  Rave  it  a des|M>lic  turn.  Tho  executive  pnwtically  got 
its  way.  Congress  usually  sat  in  secret  and  "  di<l  little  lH<yond  r«<gister 
laws  prepared  by  the  exix-utive,  and  debate  resolutions  for  the  vigorous 
conduct  of  the  wt  r.  Outside  of  the  ordinary  powers  conferrtnl  by  the 
legislature,  the  war  powers  openly  or  pnw'tically  €!xercise<l  by  the  cx«h'u- 
tive  were  more  sweeping  and  general  than  those  assumetl  by  l*resi«ient 
Lincoln."  —  (Alexander  Johnston  in  American  Cyclopedia  of  Political 
(Science,  Article  "  Confederate  States.") 


NOTE    (B)   TO   CHAPTER  XXX 


THE  FEDERAL  CONSTITUTION  OF  CANADA 

The  Federal  Constitution  of  the  Dominion  of  Canada  is  contained  in 
the  British  North  America  Act  1867,  a  statute  of  the  British  Parliament 
(30  Vict.  c.  3).'  I  note  a  few  of  the  many  points  in  which  it  deserves  to 
be  compared  with  that  of  the  United  States. 

The  Federal  or  Dominion  Oovemment  is  conducted  on  the  so-<?alled 
"  Cabinet  system  "  of  England,  i.<:  the  Ministry  sit  in  Parliament,  and 
hold  office  at  the  pleasure  of  the  Hous<'  of  Commons.  The  Oovernor- 
Oeneral  is  in  the  position  of  an  irresponsible  and  permanent  executive 
similar  to  that  of  the  Crown  in  Oeat  Britain,  a<'ting  on  the  advice  of 
responsible  ministers.  He  can  dissolve  Parliament.  The  Upper  House  or 
Senate  is  composed  of  S7  jHTsons,  nominated  for  life  by  the  Oovernor- 
Cieneral,  i.i:  the  Ministry.  The  House  of  Commons  has  at  present  221 
members,  who  are  elected  for  five  years.  Both  senators  and  members 
re<'eive  salaries.  The  S«n!ite  has  little  [lower  or  influence.  The  (Joy- 
ernor-(ieneral  has  a  veto,  »)Ut  rarely  exercises  it.  and  may  reserve  a  bill 
for  the  Queen's  pleasure.  The  judges,  not  only  "f  the  Federal  or  Do- 
minion Courts,  but  also  of  the  Provinces,  are  appointinl  by  the  Crown, 
i.e.  by  the  Dominion  Ministry,  and  hold  for  good  behaviour. 

Eswh  of  the  Provinces,  at  present  nine  in  number,  has  a  It^slatun-  of 
its  own,  which,  however,  consists  in  Ontario,  British  Columbia,  Mani- 
toba, and  New  Brunswick  of  one  Houseonly.and  a  Lieutenant-Oovernor, 
apiKj'inted  by  the  Dominion  (Jovernmeiit.  with  a  right  of  veto  on  the  acts 
of  the  legislature,  which  he  seldom  exercis(>s.  Members  of  the  Dominion 
Parliament  cannot  sit  in  a  Provincial  legislature. 

The  Governor-Oenera!  has  a  rieht  of  disallowing,  on  the  advice  of  his 
ministers,  acts  of  a  Provincial  legislature,  and  sometimes  (though  rarely) 
exerts  it,  especially  when  a  legislature  is  deemed  to  have  exceeded  its 
constitutional  competence. 

•  Sec  also  34  &  35  Vict.  c.  28,  and  49  &  50  Vict.  c.  35. 


UU8 


Al'l'KNDIX 


In  oa«h  of  Iho  IVovinccH  thoro  ih  a  n'sponmhle  MiniHtry,  working  on 
the  (^uhimt  «.vsn.ni  of  KuKland.  the  LiouU'nanMiov.^rnor  rwpnwnting 
the  Cmwn  and  actinR  oh  a  wort  of  «H.nstitulional  sovi'n-iKn.  . 

Tho  distribution  of  niatt«<rH  within  th«  coiniMU^nc*'  of  Iho  Dominion 
Pariiament  aiul  of  tho  l»roviii<-ial  U«iHlatun>H.  r««ptM'tively,  In-arn  a  general 
nwemWnn«-o  to  that  exiHting  in  tho  TnitiHi  StatoH;  l)ut  thon*  m  thw 
renmrkahlc  dixtin.'tion.  that  wh.-mis  in  th«  Unitwl  St«t«..  (  ongn>HH  ha? 
onlv  the  iHiwors  a«-tuall.v  grant.^1  to  it,  the  St«t..  h«ishiturps  n'taining  iU 
such  wjwerxas  havo  m.t  lHH.n  taken  from  them,  the  l)..nnnion  Parliament 
has  a  g»'nenil  |H)wer  of  UuiHlation.  reHtrieUnl  only  by  the  grant  of  certAin 
8pe«'ifl<'  and  exc-lusivc  |M)wers  to  the  I'nivineial  legislatunw  (»  ..-)»;>). 
Criminal  law  is  reservini  for  the  Dominion  Parhament ;  and  no  provin.-e 
has  the  right  to  maintain  a  military  force.  Questions  as  to  the  constitu- 
tionality of  a  statute,  whether  of  the  Dominion  Parliament  or  «.f  a  I*rovin- 
<'ial  legislature,  come  iM'fore  the  courts  in  the  ordinary  way,  and  if  ai>- 
pealed,  In-fore  the  Judi.-ial  Committee  of  the  Privy  Council  in  hngland. 

The  (\»nstitution  of  the  Dominion  was  never  submitted  to  popular 
vote,  and  can  be  altered  only  by  the  British  Parliament,  except  as  regartls 
certain  points  left  to  its  own  legislature.  It  was  drafte<l  by  a  sort  of 
small  convention  in  (^anada.  and  ena<-ted  en  hl,»-  by  the  British  Parlia- 
ment There  exists  no  power  of  amending  the  I'rovinicial  constitutions 
by  popular  vote  similar  to  that  which  the  people  of  the  several  States 
e.xerci:se  in  the  United  States.  ,    ,    j  • 

As  to  the  Constitution  of  the  Commonwealth  of  Australia,  drafted  in 
Australia  and  enacted  by  the  British  Parliament  in  MKM).  the  rejwler 
may  refer  to  the  author's  SIikUck  in  Hixtort/  and  J nrix prudence,  where  it 
is  described  and  commented  on.  The  Constitution  of  the  South  Afne^an 
Union,  enacted  in  ItKM*  by  the  British  Pariiament  at  the  request  of  a 
Convention  held  in  South  Africa,  is  more  unitary  in  its  character  than 
are  those  of  Canada  and  Australia. 


NOTE  TO  C^HAPTER  XXXIII 


THE    DARTMOUTH    COLLKCiK    (AHE 

The  famous  cas<i  of  Dttrlmnuth  College  v.  Wooduvird  (4  Wheat.  fAR), 
decided  in  ISIS,  has  Iwen  so  often  brought  up  in  European  discussicms, 
that  it  seems  proper  to  give  a  short  m-count  of  it,  taken  from  an  authori- 
tative source,  an  address  by  the  late  Mr.  .Justice  Miller  (then  senior  jiistice, 
and  one  of  the  most  eminent  members,  of  the  Supreme  Court),  delivered 
before  the  University  of  Michigan,  June.  1S87. 

"  It  may  well  l>e  doubled  \\hether  any  decision  ever  delivered  by  any 
court  has  had  such  a  pervading  operation  and  influence  in  controllicg  legis- 
lation as  this.  It  is  founded  upon  the  clause  of  the  Constitution  (Art.  i. 
J  10)  which  declares  that  no  State  shall  make  any  law  impairing  the  obh- 
gation  of  contracts. 

"  Dartmouth  College  existed  as  a  corporation  under  a  charter  granted 
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by  thi'  British  crown  to  its  trustees  in  New  Ilampshin*,  in  the  yt'iir  17<i!*. 
This  ciiurttT  conferrtHi  ujKjn  them  the  entire  Koverninjf  (xiwer  of  thf  col- 
l»'j;e,  un<l  unioiit;  other  powers  that  of  liilinjf  up  all  vacaiK-ies  occurring  in 
tht'ir  own  iMxiy,  and  of  renio\  inK  and  ap|M>intinK  tutors.  It  also  dfclanxl 
that  tlie  nuinlwr  of  trustees  should  for  ever  consist  of  twelve  and  no  more. 

"  After  the  Revolution,  the  legislatun*  of  New  Hampshire  |)assed  a  law 
to  amemi  the  charter,  to  improve  and  enlar>jo  the  corjMiralion.  It  in- 
creast'd  the  number  of  trusttt-s  to  twenty-one,  (jave  the  ap|)oiiitnn'nt  of 
the  lulditional  members  to  the  extn-utive  of  th<!  State,  and  creuled  a  Ixmrd 
of  overseers  to  consist  of  IwcMty-iive  imtsoiis,  of  whom  I  wcnlyH)ne  went 
also  to  b«>  ap|H>inte4l  by  the  extK-utive  of  New  Hampshire.  These  over- 
seers had  jMjwer  to  insiKH-t  and  contnji  the  most  irnfMirtant  acts  of  the 
tru»te«'s. 

"  The  Supreme  ( "ourt,  reversing  the  dwision  of  the  SuiM-rior  ( 'ourt  of 
New  Hampshire,  held  that  the  original  charter  constituted  a  contract 
between  the  crt)wn,  in  whom  the  p«jwer  was  then  vestj-d  and  the  trusleeii 
of  the  college,  which  was  impaired  by  the  act  of  the  legislature  aUjve 
referretl  to.  The  opinion,  to  which  then-  was  but  one  dissent,  establishtis 
the  doctrine  that  the  act  of  a  government,  whether  it  Ih'  by  a  ('harter  of 
the  legislature  or  of  the  crown,  which  creates  a  corporation,  is  a  c<jntnM!t 
between  the  state  and  the  cor|M)ration,ar.d  that  all  the  ess»ntial  franchises, 
powers,  and  l)enefits  conferre<l  H|)on  the  <'oriK)rati(»n  by  the  charter  1h3- 
come,  when  acceptetl  by  it,  c(mtracts  within  the  meaning  of  the  clause  of 
the  Constitution  referred  to. 

"  The  opinion  has  be«'n  of  late  years  nuich  criticised,  as  including  with 
the  class  of  contnwts  whose  foundation  is  in  the  legislative  action  of  the 
States,  many  which  were  not  properly  intende<l  to  be  so  included  by  the 
framers  of  the  Constitution,  and  it  is  undoubte<lly  true  that  the  Sur)rem<' 
court  itself  has  b«'««n  com|M'lle<l  of  late  years  to  insist  in  this  class  of  cases 
upon  the  existence  of  an  actual  contract  by  'he  State  with  the  corpora- 
tion, when  relief  is  sought  against  subsetiuent  legislation. 

"  The  nuun  feature  of  the  case,  namely  that  a  State  can  make  a  con- 
tract by  legislation,  as  well  as  in  any  other  way,  and  that  in  no  such  cast- 
shall  a  subsctjuent  ai-t  of  the  h-gislaturc  interiM>s«-  any  etTectual  barn,  r  to 
its  enforcement,  where  it  is  enforceable  in  the  ordinary  court-*  of  justice. 
has  remaine<l.  The  result  of  this  principle  has  been  to  make  void  in- 
numerable acts  of  .State  legislatures,  intended  in  times  of  disjistrous  finan- 
cial depressi(m  and  suffering  to  (irotect  the  [H'ople  from  the  hardships  of  a 
rigid  and  prompt  enforcement  of  the  law  in  regard  to  their  contracts,  and 
to  prevent  the  States  from  reixaling.  abrogating,  or  a\(jiding  by  legisla- 
tion contracts  fairly  entered  into  with  other  iM»rties. 

"  This  de<'ision  has  stixnl  from  the  da\  it  was  made  ;o  the  present  hour 
as  a  great  bulwark  against  |K)pular  effort  through  State  legislation  to 
evade  the  payment  of  just  debts,  the  performance  of  obligatorj-  contracts, 
and  the  general  repudiation  of  the  rit'r.ts  of  crrdiiors." 

As  here  intimatwl,  the  broad  ihx-trine  laid  down  in  this  ca.se  has  lieen 
of  late  years  considerably  qualified  and  restricted.  It  has  also  l>eeome 
the  practice  for  States  making  contnwts  by  grants  to  which  the  pnnciple 
of  this  decisiim  could  apply,  to  reserve  power  Uj  vary  or  annul  them,  ao 
as  to  leave  the  hands  of  the  »tate  free. 
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ARTICLES  OF  CONFEDERATION.  1781-1788 

Articles  of  Cor^fedtralion  and  Pvrptlual  I'uion  Mwven  the  Slate,  of  New 
Hampshire,  Ma»»achmeU»  Bay,  Rhode  Ixland  and  I'rmndence  Plan- 
lotions,  Connecticut,  New  York,  New  Jer»ey,  Pennsylvanta,  Dela- 
ware,  Marylanii,  Virginia,  North  Carolina,  South  ( nrolina,  ami 
Georgia. 
Article  I.  The  style  of  this  confedenw^y  »hall  be.  '  The  Unite«l  States 

A™*"*!*  Each  State  ro.aiurt  it«  sovereiKnty.  free<iom,  an.l  indepen- 
dence, and  every  power,  jurisdi.-tion.  an.l  riKht,  which  is  not  l.y  this  ..on- 
federation  expressly  .iek«ate<l  to  the  Uniti.l  States  in  Congress  assemble.1 

Akt  hi  The  said  States  hereby  severally  eiter  into  a  firm  league  <.f 
friendship  with  ea<h  oiher.  for  their  eomtnon  defence,  the  security  of 
their  liberties,  and  their  mutual  and  general  welfar.,.  binditiR  themselves 
to  assist  e«.h  other  against  all  force  offered  to.  or  atta.-ks  made  u,Hm 
them,  or  any  of  them,  on  wcount  of  religion,  sovereignty,  trade,  or  any 

other  preten.re  whatever.  j  i,:„  „„,i 

Aht  IV  The  better  to  se<!ure  and  perpetuate  mutual  friendship  and 
intercourse' among  the  people  of  the  .litTerent  States  in  [^.s  mon  the 
free  inhabitants  of  each  of  these  States,  paupers,  vagabonds,  and  fugitivts 
from  justice  excepted,  shall  be  entitle.l  to  all  privileges  '">;^  ""'«"'"  >«-^  "J 
free  citizens  in  the  several  States ;  and  the  people  of  ca-hS  ate  shall  have 
free  ingress  and  regress  to  and  from  any  other  State,  an.l  shall  enjoy  therein 
all  the  privileges  of  trade  and  commerce,  subject  to  the  same  duties, 
impositions,  and  restrictions,  as  the  inhabitants  thereof  respectively ; 
provided  that  such  restrictions  shall  not  exten.l  so  far  as  ^  preven  he 
removal  of  pro,H'rty  imported  into  any  State,  t..  any  other  State  of  xv Inch 
the  owner  is  an  inhabitant ;  provided,  also,  that  no  'mP»«'t'«"; d"t>e«- «•• 
restriction,  shall  Ik*  laid  by  any  State  on  the  proiierty  of  the  Umted  States. 

or  either  of  them.  ...  ,  •  .    .u„,  i,;.,i, 

If  anv  person  guilty  of.  or  charge<l  with,  treason,  felony,  or  other  high 
misdemeanour  in  any  State,  shall  fle.5  fn.m  justice,  and  Ins  found  in  any 
of  the  United  States,  he  shall,  upon  .lemaml  of  the  governor  or  exei-utiye 
pt,wer  of  the  State  fnim  which  he  H«l.  U  deliveretl  up,  and  removed  to 
the  State  having  jurisdiction  of  his  offence. 

Full  faith  and  credit  shall  be  given,  m  each  of  these  States,  \x>  tne 
records,  .u-ts,  and  judicial  procei-dings  of  the  courts  ami  magistrates  of 

every  other  State  i  ■  »  _ 

Akt  V  For  the  more  c(mvenient  management  of  the  general  inter- 
ests of  the  United  States,  delegates  shall  Ik-  amuially  '^Pl^''"^^'  ,'"^""''; 
manner  as  the  legislature  of  ea.-h  State  shall  direct,  t^o  mei-t  '"^  «°B^''^ 
on  the  first  M.mdav  in  NovemlnT,  in  every  year,  with  a  |H)wer  reserved 
to  each  State  to  reJ-all  its  delegates,  or  any  of  them,  at  any  »""«  ^'^J"^ 
the  year,  and  to  send  others  in  their  stead  for  the  remainder  of  the  year 
No  State  shall  be  represented  in  Congres.s  by  ess  than  two.  nor  by 
more  than  seven  members:  and  no  person  shaU  be  capable  of  being  . 
delegate  for  more  than  three  years,  in  aaiy  term  of  six  years ;  "or  «haU 
any%rson.  being  a  delegate,  be  .-apable  of  holding  any  office  under  the 
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Unit.'.!  HUi(<«s.  for  whi<-li  h««.  oranclhtrfor  his  ImwAI.  n^-oiveMany  nalary, 
f«<««K,  i>r  oni(»!uni»'nl  <>r  uny  kiml. 

Kaih  Stalf  simll  riiainlHin  it-»  i.wti  iU'lf«Rt»«s  in  any  riiwlinK  of  the 
Stal.«^  ami  whil.>  lh«'v  a.-l  as  nu'inlHTH  of  ih..  .'onirnittw  of  Ih..  StatPH. 

hi  (l.-U'nnininK  <iii.-htioiix  in  llio  liiiUxl  S»aU'H.  in  Congmw  assemhM, 
oa«'h  StaU«  shall  liav«  one  vol»<. 

Kmnlom  of  siMxvh  an«i  <l(«»w(«'  in  Coimrn-Hs  shall  not  Im-  iiniKwhod  or 
niiPstioniMl  ill  any  <-oiirl  or  pla.-.-  oiil  of  ("on«r.'ss;  an»l  the  in.<inh«.rs  of 
ConjovsM  shall  \m  pn)t»H-l.Hl  in  Ih.-ir  jK-rsons  fn.in  am^sts  and  imprison- 
m«'nts  .lurinK  tho  tinu)  of  Ihi'ir  RoinK  u»  an<l  from,  and  atl.'mlan<«<  on 
ConKHss,  »«x(ept  for  tnwon,  f«''  ny,  or  hnwh  of  thi<  p«we. 

Akt  VI  No  SUte.  witlKJUt  the  consent  of  the  I'niteil  .States,  in 
Conirn'ss  ossernhM,  shall  mnd  any  emUssy  to.  or  receive  any  eml«s»y 
from,  or  enter  into  any  conference.  aRrwinent,  alliam-e.  or  tr»»aty.  with 
any  kinir.  prince,  or  state ;  m)r  shall  any  p«'r»on  holding  any  office  of 
protit  or  trust  under  the  I  nite«l  States,  or  any  of  them.  a«'cept  of  any 
urestmt.  emolument,  office,  or  title  of  any  kind  whatever,  from  any  king, 
prince,  or  foreign  state;  nor  shall  the  Initwl  States,  in  Congress  as- 
sembled, or  any  of  them,  grant  any  title  of  nobility. 

No  two  or  m(»re  States  shall  enter  into  any  treaty,  (confederation.  «)r 
alliance  whatever  l^etween  them,  without  the  consent  of  th"  l-nited 
States,  in  Congress  assembU«d,  spe<-ifying  m-curately  the  purposes  for 
whi<-h  the  same  is  to  l>e  enten'd  int«>.  and  how  long  it  shall  c(mtmue. 

No  States  shall  lav  any  imposts  or  duties  whi.-h  may  interfere  with 
anv  stipulations  in  tn-aties  entered  into  by  the  VniUni  States,  in  C  on- 
eness assembUKl,  with  any  king,  prin.-e.  or  state,  in  pursuan.ce  of  any 
trtmties  already  proiK.siMl  by  Congress  I.,  the  courts  of  France  and  S,uun. 
No  vessels  of  war  shall  be  kept  Uf  in  time  of  peace  by  any  State, 
except  su.h  numln^r  only  as  shall  be  (lceine<l  necessary  by  the  lJnite<l 
States  in  Congn-ss  assembled,  for  the  defence  of  such  State  or  its  trade  ; 
nor  shall  any  body  of  forces  be  kept  up  by  any  State,  in  tune  of  pem-e 
except  such  nuin»H,r  only  as.  in  the  judgment  ..f  the  I  nite<l  States,  in 
Congress  assiMubled,  shall  b<.  de<«med  requisite  to  garrison  the  forts  ik-c- 
essary  for  the  defence  of  such  State ;  but  every  State  shall  always  keep 
up  a  well-regulated  and  discipline*!  militia,  sufficiently  armed  and  ac- 
coutred, and  shall  |)rovide  and  constantly  have  ready  for  use.  in  public 
stores,  a  due  number  of  field-pieces  and  tents,  and  a  proper  quantity  of 
arms,  ammunition,  and  camp  equipjige.  .    r  .1     it  •.    i 

No  State  shall  engage  in  any  war  without  the  consent  of  the  Unilcxl 
States  in  Congress  assembled,  unless  such  State  be  a<-tually  invaded  hy 
enemies,  or  shaU  have  received  certain  advi<-e  of  a  resolution  being 
formed  bv  some  nation  of  Indians  to  invmle  such  State  and  the  danger 
is  so  imminent  as  not  to  admit  of  a  delay  till  the  I'mttHi  States,  in  C  on- 
gress  assembled,  can  be  consult-' :  nor  shall  any  State  grant  commis- 
sions to  any  ships  or  vessels  of  ..ar.  nor  letters  of  marque  or  reprisal, 
except  it  he  after  a  declaration  of  war  by  the  Uuiied  status,  in  (  ongress 
assembled,  and  then  only  against  the  kingdom  or  state,  and  the  subjects 
thereof  against  which  war  has  been  so  declared,  and  under  such  regula- 
tions as  shall  be  estabhshed  by  the  United  States,  in  Congress  assembled, 
unless  such  State  be  invested  by  i)irates,  in  which  ease  vessels  of  war 
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may  be  fitted  out  for  that  occasion,  and  kept  so  long  as  the  danger  shall 
continue,  or  until  the  United  States,  in  Congress  assembled,  shall  deter- 
mine otherwise. 

Art.  VII.  When  land  fon-es  are  raised  by  any  State  for  the  common 
defence,  all  officers  of  or  under  the  rank  of  colonel  shall  be  appointed 
by  the  legislature  of  each  State  respectively  by  whom  such  forces  shall  be 
raised,  or  in  such  manner  as  such  State  shall  direct,  and  all  vacancies 
shall  he  filled  up  by  the  State  which  first  made  the  appointment. 

Art.  VIII.  All  charges  of  war,  and  all  other  expenses  that  shall  be 
incurred  for  the  common  defence  or  general  welfare,  and  allowed  by  the 
United  States,  in  Congress  assemblecl,  shall  be  defrayed  out  of  a  common 
treasurj^,  which  shall  be  supplied  by  the  several  States,  in  proportion  to 
the  value  of  all  land  within  each  State,  granted  to,  or  surveyed  for,  any 
person,  as  such  land  and  the  buildings  and  improvements  thereon  shall 
be  estimated  m'cording  to  such  mo<le  as  the  United  States,  in  Congress 
assembled,  shall,  from  time  to  time,  dire<'t  and  appoint.  The  taxes  for 
paying  that  proportion  shall  be  laid  and  le\  ied  by  the  authority  and 
direction  of  the  legislatures  of  the  several  States,  within  the  time  agreed 
upon  by  the  United  States,  in  Congress  a-sseinbUni. 

Art!  IX.  The  United  States,  in  Congress  assembled,  shall  have  the 
sole  and  exclusive  right  and  power  of  determining  on  peoA-ei  and  war, 
except  in  the  ca.ses  mentiomnl  in  the  sixth  Article;  of  sending  and 
receiving  amba.ssadors ;  entering  into  treaties  and  alliances,  provided 
that  no  treaty  of  commerce  shall  be  mwie  whereby  the  hirislative  {wwer 
of  the  respective  States  shall  be  restrained  from  imposing  such  imiK>sts 
and  duties  on  fon>igners,  as  their  own  peoi)le  ar-  subje<'ted  to,  «)r  from 
prohibiting  the  exportation  or  importation  of  any  spec-ies  of  gcKxls  or 
commodities  whatsotn  er ;  of  establishing  rules  for  deciding,  in  all  cases, 
what  captures  on  land  or  water  shall  be  l(>gal.  and  in  what  manner  prizes 
taken  by  land  or  naval  forces  in  the  service  of  the  United  States  shall  be 
divided  or  appropriated ;  of  granting  letters  of  marriue  and  reprisal  in 
times  of  peace;  appointing  courts  for  the  trial  of  piracies  and  felonies 
committed  on  the  high  seas ;  and  establishing  courts  for  receiving  and 
determining  finally  appeals  in  all  cases  of  capture;  provi(le<l  that  no 
meml>er  of  Congress  shall  be  ap|>ointe<l  as  judge  of  any  of  the  said 
courts. 

The  United  States,  in  Congress  assembled,  shall  also  be  the  last  resort 
on  appeal,  in  all  disputes  and  differences  now  subsisting,  or  that  hereafter 
may  arise,  between  two  or  more  States  concerning  boundary,  jurisdiction, 
or  any  other  cause  whatever ;  which  authority  shall  always  be  exercised  in 
the  manner  following:  Whenever  the  legislative  or  exwutive  authority, 
or  lawful  agent  of  any  State  in  controvi-rsy  with  another,  shall  present  a 
petition  to  Congn-ss,  stating  the  matter  in  ((uestion,  and  |)raying  for  a 
hearing,  notice  therwf  shall  be  given  by  order  of  ( 'ongress  to  the  legislative 
or  executive  authority  of  the  other  State  in  controversy,  and  a  day  as- 
signed for  the  apfwarance  of  the  parties  by  their  lawful  agents,  who  shall 
then  be  directed  to  appoint,  by  joint  consent,  commissioners  or  judges  to 
constitute  a  court  for  hearing  and  determining  the  matter  in  question ; 
but  if  they  cannot  agree.  Congress  shall  name  three  persons  out  of  each 
of  the  United  States,  and  from  the  lis«  of  such  persons  each  party  shall 
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alternately  strike  out  one,  the  petitioners  iH'ginning,  until  the  number 
shall  be  reduced  to  thirteen ;  and  from  that  huiuIkt  not  less  than  seven 
nor  more  than  nine  names,  as  CoURress  shall  dinH-t,  shall,  in  tlie  presence 
of  Congress,  Ik-  drawn  out  by  lot ;  and  the  |H!rs<»iis  whose  names  shall  be 
so  drawn,  or  any  five  of  them,  shall  In*  eominissioni-rs  or  judges,  to  hear 
and  finally  determine  tin?  controversy,  so  always  as  a  major  i)art  of  the 
judges  who  shall  hear  the  cause  shall  agree  in  the  determination ;  and  if 
either  part}'  shall  neglect  to  attend  at  the  day  appointed,  without  show- 
ing reasons  which  Congress  shall  judge  sufficient,  or  In^ng  present,  shall 
refuse  to  strike,  the  Congress  shall  pro<!eed  to  nominate  three  jxTsons  out 
of  each  State,  and  the  secretarj-  of  Congress  shall  strike  in  l)eha!f  of  such 
party  absent  or  refusing ;  and  the  judgment  and  sentence  of  the  court,  to 
i)e  appointed  in  the  manner  before  prescril)ed,  shall  be  final  and  conclu- 
sive; and  if  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of 
8u<.'h  court,  or  to  appear  or  defend  their  claim  or  cause,  the  court  shall 
nevertheless  p' occed  to  p  onounco  sentence  or  judgment,  which  shall  in 
like  manner  be  final  and  decisive;  the  ju<lgnient  or  sentence  and  other 
proceed'  ' era  being  in  either  case  transmitted  to  Congress,  and  lodged 
among  acts  of  Congress  for  the  se<'urity  of  the  parties  concerned  ;  pro- 
vided, that  every  commissioner,  before  he  sits  in  judgment,  shall  take 
an  oath,  to  l)e  admin •  <ered  by  one  of  the  judges  of  the  Su|)er!or  court 
of  the  State  where  the  cause  shall  l)e  tried,  "  well  and  truly  to  hear  and 
determine  the  matter  in  question,  a<rcording  to  the  In'st  of  his  judgment, 
without  favour,  affe<'tion,  or  ho|)e  of  reward."  l*n>vi<led,  also,  that  no 
State  shall  be  deprive«l  of  territory  for  the  lM>nefit  of  the  I'niteil  States. 

All  controversies  ("oncerning  the  private  right  of  soil  claimed  under  dif- 
ferent grants  of  two  or  more  States,  whose  jurisdictions,  as  they  may 
resjMH't  such  lan<ls,  and  the  .States  which  luiss*-!!  su;"li  grants,  are  adjusted, 
the  said  grants  or  either  of  tlu'Ui  b.  ing  at  the  same  time  i'laime<l  to  have 
originated  anlei'wlent  to  sudi  settlement  of  jurisdiction,  sluill,  on  the 
petition  of  either  party  to  tho  Congress  of  the  I'niteil  States,  l)e  finally 
determined,  as  near  as  may  1k',  in  tlu^  same  manner  as  is  In'fore  prescribed 
for  de<!iding  disputes  res|H»cting  territorial  juris<liction  lK'tw»>en  different 
States. 

The  Unitwl  Stales,  in  Congress  a.ssembled,  shall  alst)  ha\e  the  sole  and 
exclusiv»>  right  and  power  of  regulating  the  alloy  anil  value  of  coin  struck 
by  their  own  authority,  or  by  that  of  the  resiM^-tive  States;  luting  the 
standard  of  weights  and  measures  liiroughout  the  I'nited  States  ;  regulat- 
ing the  trmle  and  nuinaging  all  affairs  with  ti.e  Indians  not  mend)ers  tif 
any  of  the  States  ;  provide*!  that  the  legislativi'  right  of  any  State,  within 
its  own  limits  be  not  infringed  or  violat*-*! ;  establishing  an<l  regidatink 
l)ost-oftices  from  one  Slate  to  aiKithei  throughout  all  the  I'nileil  Stat»'s, 
ami  exiuting  su'-h  [Mintage  on  the  pn[H'rs  passing  thn)ugli  the  same  as  may 
be  nH|uin><l  to  lU'fray  the  ex|M"n>es  of  the  stiid  otlice;  i<p|>ointing  all 
officers  of  the  land  forces  in  the  s«'rvice  of  the  I'nited  States,  excepting 
regimental  officers;  ap|H>inting  all  the  of1ic«'rs  of  the  naval  forces,  and 
commissioning  idl  officers  whatever  in  the  service  of  tlie  r»ite<l  States; 
making  niles  for  the  government  and  regulation  of  the  said  land  and 
naval  forct-s,  and  dirwting  thei'*  o|H'rations. 

The  Unite<l  States,  in  Congn*s8  assembUtl,  shall  have  authority  to  ap- 
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Sail  K^d  offiomHi.  c-lothed,  armed,  and  equipped  m  the  same  man- 
ner  as  tte  quota  of  su.h  State,  unless  the  legislature  of  such  State  shall 
?uLe  that  such  extra  number  cannot  be  safely  spared  out  of  the  same  m 
whS  ca^se  they  shall  raise,  officer,  clothe,  arm.  and  equip  as  many  of  such 
extn  number  as  ,hev  judge  can  be  safely  spared,  and  the  offi.-ers  and  men 

within  the  time  aereed  on  bv  the  I  nited  States,  m  i  ongress  assemoieu 

The  Unit™  sS^in  Congress  assembled,  shall  never  engage  in  a  wa,r, 
nor^nt"otterl  of  marque  and  reprisal  in  time  of  pea^e.  nor  en  er  into 
am-Sa  ies  or  dlian..es.  nor  coin  money,  nor  regulate  the  value  thereof 
nor  asTerta  n  thJ  sums  and  expenses  necessary  for  the  .lefence  and  welfare 
of  "JrrS  States,  or  any  of  them,  nor  emit  bills,  nor  l^.rrow  money 
on  the  crSiU.f  the  Unittnl  States,  nor  appropriate  money  nor  agree^upon 
X.  number  o  vessels  of  war  to  l>e  built  or  pun-hased,  or  the  numlH-r  o^ 
land  or  sea  forces  to  be  raised.  n..r  ap,mint  a  commander-mj.-h.ef  of  he 
land  "r  '^ea  if»r  e  states  assent  to  the  same,  nor  shall  a  question 

S;  oS ,;  n    -c  P  for  Idiourning  from  .lay  to  day.  be  determine.!, 
unles^^rS  votes  of  i  maj..rity  of  the  Unite.!  StaU-s.  m  C^mgress  as- 

'^"Thfrongn.ss  of  the  Unifnl  States  shall  have  i^wer  to  a^ljourn  to  any 

hL\  as  ii  th.?r  judgment  require  scn-cy  ;  an.l  the  y.-as  and  nays  ..f  the 
S^aT.  ",f  ea.  h  StS.  .m  Z  qu.>s....n  shall  be  ..nt..r.>.  -  J^- J--';  ' 
when  it  is  d.'HinHl  by  any  delegal.' :  an.l  th.-  .ielegates  ..f  a  State,  or  .ay 
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of  them,  at  his  or  their  request,  shall  be  furnished  with  a  transcript  of 
the  said  journal,  except  sudh  parts  as  are  above  excepted,  to  lay  before 
the  legislatures  of  the  s«;veral  States. 

Art.  X.  The  committJ-e  of  the  States,  or  any  nine  of  llwm,  shall  be 
authoriz*^  to  execute,  in  the  nn-ess  of  ('onurcss,  such  of  the  |Hiwers  of 
C:ongress  a.s  the  United  States,  in  Congress  assembled,  by  the  consent  of 
nine  States,  shall,  from  time  to  time,  think  exptnlient  to  vest  them  with; 
provided  that  no  power  be  delegated  to  the  said  committee,  for  the 
exercise  of  which,  by  the  Articles  of  Confederation,  the  voice  of  nine 
States,  in  the  Congress  of  the  United  States  assembled,  is  requisite. 

Art.  XI.  Canada  acceding  to  this  Confederation,  and  joining  in  the 
measures  of  the  United  States,  shall  be  admitted  into,  and  entitled  to  all 
the  advantages  of  this  I'nion  ;  but  no  other  colony  shall  l)e  admitted  into 
the  same  unless  such  admission  be  agreed  to  by  nine  States. 

Art.  XII.  All  bills  of  credit  emitted,  moneys  borrowed,  and  debts 
contracted  by  or  under  the  authority  of  Congress,  before  the  assembling 
of  the  United  States,  in  pursuance  of  the  present  Confederation,  shall  be 
deemed  and  considered  as  a  charge  against  the  United  States,  for  payment 
and  satisfaction  whereof  the  said  United  States  and  the  public  faith  are 
hereby  solemnly  pledged. 

Art.  XIII.  Every  State  shall  abide  by  the  determinations  of  the 
United  States,  in  Congress  assembUnl,  on  all  questions  which  by  this 
Confederation  are  submitted  to  them.  And  the  Articles  of  this  Confed- 
eration shall  be  inviolably  observ***!  by  every  State,  and  the  Union  shall 
be  perpetual ;  nor  shall  any  alteration  at  any  time  hereafter  l)e  made  in 
any  of  them,  unless  such  alteration  l)e  agreed  to  in  a  Congress  of  the 
United  States,  and  be  afterwards  confu-med  by  the  legislatures  of  every 
State.  . 

A  nd  whereas  it  hath  pleased  the  great  Oovernor  of  the  world  to  mchne 
the  hearts  of  the  legislatures  we  respectively  represent  in  (^ongress  to 
approve  of,  and  to  authorize  us  to  ratify  the  said  Articles  of  Confederation 
and  perpetual  Union,  Know  ye.  that  we,  the  undersigned  delegates,  by 
virtue  of  the  pt)wer  and  authority  to  us  given  for  that  puriwse,  do,  by 
these  presents,  in  the  name  and  in  l)ehalf  of  our  respe<tive  constituents, 
fully  and  entirely  ratify  and  confirm  each  and  every  of  the  srid  Articles 
of  Confederation  and  perjjetual  Union,  and  all  and  singi-lar  the  matters 
and  things  then-in  containetl.  And  we  do  further  solenmly  plight  and 
engage  the  faith  of  our  respe<'tive  constituents,  that  they  shall  abide  by 
the  (le»erminalions  of  the  United  Stiilcs.  in  Congn'ss  assemV>led,  on  all 
questions  which  bv  the  said  C<mfe<UTUti<>i.  arc  siil)initted  to  them;  and 
that  the  Articles  thereof  shall  Iw  inviolably  obs»'rved  by  the  Stales  we 
n'sj)ectively  represent ,  and  that  the  Union  shall  be  |M'r|M"tual.  In  witness 
whereof  we  have  hereunto  s«'t  our  hands  in  ( "ongn'ss.  Done  at  Philmlel- 
phia,  in  the  Stute  of  Pennsylvania.  t!ie  ninth  day  of  July,  in  the  year  of 
our  I*)rd  177S,  ami  in  the  third  year  of  tiic  lndep.'ndence  of  America. 

[These  Articles  were  not  ratified  by  all  llu^  Stales  until  1st  March 
1781,  when  the  delegates  tif  Maryland,  the  latest  in  ratifying,  signed  for 
her.) 
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CONSTITUTION  OF  THK  UNITKD  STATK8 

ronstitiition  for  the  I'nilwl  Suites  of  Ammra. 

AKTIt'LE    I 

^K.Ti,)N  I     All  U^islativo  iH.wors  lun-it.  Krant.nl  shall  bo  vost.«<l  in  a 
C^.^v^Ts;'i  liu.  I  „it^.l  States!  whi.-h  shall  .onsist  of  a  Scuato  and  Hcus. 

"^  l^ir^Tiu' HoUM>  .>f  il.>pn>s..ntativos  shall  lu.  ..om,>o«Hl  of  memhors 
,.|„U;\;orv  s.:.nd  year  1. v  the  ,H.>pU.  of  the  -ventl  StaU-s  am  1h^ 
eWu,rs  in  eiu-h  State  ^hall  have  the  qualitieutions  n.j.ns.te  for  eWtors  of 

"'1tp™m;he'a:;r;iire..t  taxes  shall  Ik-  ap,>ortion.l  amon^  tl.e  s^v- 
.p.,  St  iUw  li  h  mav  iH.  inehuhHl  within  this  Tnion.  m-eonlniR  to  their 
riX^    n  1  .       vhieh  shall  !«•  .leternmuHl  by  a.1.1  ng  to  the  whole 

„,„H""utl>..ri..v  th..!,i.l  sh«U  issue  .-riU  at  ,.l..ll,m  U,  fill  su.-l.  va.an- 

'■""tI,,  H.,u«-  .it  lVpr..*nlativ.-s  .hall  .ho.,*  Ih.-ir  .p^k-r  a.,,1  ..Iber 

ufl,cers.   and    hal^  hn.     h^^^^   ^..^.^^^^  ^^^^^^  ^,^.^j,  ,^^.  ^  „r  ,^,, 

Serraior;  fr7n;  ..a.-h  S.a.e.  -hos..,  by  the  le..islature  ther.H.f,  for  s.x  years ; 
and  eaeh  S..nat..r  >hall  lia%e  one  vote.  .,„^n,.,.  ,,f  Uu-  ^ir^t 

I,.,.ned.at..lv  att.  r  U.ey  sliali  U-  «.>..nH,i<d  '»  "•■^'^  ,7'  '^^Z  Is^;, 
1     ,;  „    tt,..v  <h»\\  I..'  divi(h-.l  as  tfiuallv  as  may  Iw  into  three  dassis. 
The:::;i\j!^  Uiit  .I:,..'  .V,he  Urst'-lass  shall  W  va..ated  at  the  exp.ra- 


1  Tl..-  'luu- 
2d  Btttivu. 


inrliidi-d   in   l.ni.k.ls   is   ;iiii.iiil( 


.1  l.y  till'  XlVtti  Aiiifiidnient, 
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tion  of  the  spf-ond  yoar,  of  tho  so<'ond  class  at  the  expiralion  of  the  fourth 
year,  and  of  tho  third  class  at  tho  oxpimtion  of  the  sixth  year,  so  that 
ono-t  hinl  may  Iw  choson  ovcry  s<>cond  yor.r ;  and  if  va<-ancies  happen  by 
rosiKnation,  or  othorwiso,  diirins:  tho  rocoss  of  tho  lofjislaturo  of  any  Stato. 
tho  oxo<-iitive  thereof  may  make  tomix)rar>'  ap|M)intmonts  until  the  next 
meotinRof  tho  legislature,  which  shall  then  till  such  vacancies. 

No  person  shall  b«'  a  S«'nator  who  shall  not  have  attained  to  the  age  of 
thirty  y(>ars,  and  been  nine  years  a  citizi  n  of  tho  I'nitMl  States,  and  who 
shall  n()t,  when  olo<'to<l,  bo  an  inhabitant  of  that  Stato  for  which  h*-  shall 
1h^  chosen. 

The  Vice-President  of  the  I'nitod  States  shall  1m'  IVsident  of  the  Sen- 
ate, but  shall  have  no  vote,  unless  they  bo  <<iually  divi<le<l. 

Tho  Senate  shall  chiKise  their  other  oflictrs,  and  also  a  i)rosidont  i>ro 
Umporr.  in  the  absence  of  the  Vice-President,  or  when  he  shall  oxercis*- 
tho  office  of  IVesident  of  tho  Inited  States. 

Tho  S<'nate  shall  have  tho  sole  jiowor  to  tr\-  all  impeachments.  When 
sitting  for  that  purpose,  they  shall  1)0  on  oath  or  affirmation.  When  the 
President  of  tho  I'nittHl  States  is  triwl,  tho  Chief  Justice  shall  preside; 
and  no  person  shall  l>e  convicted  without  the  concurron<e  of  two-thirds  of 
the  memliers  present. 

Judgment  in  oases  of  imi)€achmont  shall  not  extend  farther  than  to 
removal  from  office,  and  disqualification  to  hold  and  enjoy  any  office  of 
honour,  tru.st,  or  profit  under  the  Inited  States  :  but  tho  party  convicted 
shall  nevertheless  bo  liable  and  subject  to  indictment,  trial,  judgment,  and 
punishment  according  to  law. 

Sec.  4.  The  times,  jtlaees,  and  manner  of  holding  elections  for  Sena- 
tors and  Representative's  shall  ht>  prescril)o<l  in  each  State  l>y  the  legisla- 
ture thereof;  but  the  Congress  may  at  any  time  by  law  make  or  alter 
such  regulations,  except  as  Xo  the  places  of  clK>o-ing  Senators. 

The  Congress  shall  assemble  at  least  once  in  ev(r>-  year,  and  su'h 
meeting  shall  be  on  the  first  Monday  in  DiM-emlK-r.  unless  they  shall  by 
law  appoint  a  different  day. 

Sec.  .').  Each  house  shall  be  the  judge  of  the  elections  returns,  and 
qualifications  of  its  own  momlx-rs.  and  a  majority  of  .wli  >hall  constitute 
a  quorum  to  do  busin«  ss  ;  but  a  smaller  numlnT  nia  v  adjourn  from  day  to 
day,  and  may  l>e  authorized  to  comiK'l  the  atlciulam-e  of  atix-nt  memViers. 
in  such  manner,  and  under  >n>-h  )H'naltie<  as  each  hmi-f  may  provide. 

Each  house  may  detorniine  the  rui.'s  of  its  pr.H.-.><lings.  punish  its 
meml>ers  for  disorderly  Itehaviour.  and,  with  the  concurrence  of  two- 
thirds.  exiK'l  a  memlx'r. 

Each  house  shall  keep  a  journal  of  its  prix-ei-ilin^s.  and  from  time  to 
time  publish  the  >amo.  excepting  such  part-  us  may  in  iheir  judgment 
requiri'  secre<-v  ;  and  the  veas  and  n;r.  <  of  the  numU-rs  of  either  house 
on  any  quest"ion  shall,  at  the  desir.^  of  om-fifth  of  those  present.  W 
entered  on  the  joum.d.  ^^        ^     ^  ^^ 

Neither  hou>e,  duiiiig  thf-  sc-ssion  of  CoriK'n-s?.  ?hali.  without  \-^^  •"-''r,- 
sent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting. 

Sec.  6.  The  Senators  and  Representatives  shall  receive  a  compensa- 
tion for  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  Treas- 
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t*Z\  Tni««d  States     They  8hall  in  all  oasoH,  except  treawm.  felony. 

not  be  questioned  in  any  o«;h«y  Pl«f ^^j,    .^      ^^e  time  for  which  he  was 
No  Senator  or  Representative  ««»"'  """'T.he^  of  the  United 

„otinu.oce  m  olBoe.  ^^j,  „^^„  ;„  the  House  ol 

ReXu>Sl!  ".u?.™  i«  »»y  P..PO"  »'  »-"'  «"'  »">™''- 
ments  as  on  other  bills.  „„„.^  .i,„  House  of  Representatives  and 

of  ,he  Umted  8l.te. J  it  he  »i;P"h»  t, u^  iTJhi'h  It  sh.n  h.ve  origi- 

such  cases  the  votes  of  both  "o"**^  ''"7' '      ,        j^^t  (ho  bill  shall  be  en- 
and  the  names  ..f  the  perscms  ^^^mg  for  and  against  t  no  ^ 

iW  return,  in  whleh  «we  it  .Ml  "»'«»»*:.     „„„rrence  ..( the  Sen- 

.-7H:2::'oTt;;™r«ri^^^^^ 
Lr.:'rr=riri'r^re«3L^^ 

"in^nn:l'Hr;f  ■i^r.rV'l^^SS.Vro,.  .n.  Un-it. 
'"" "4:^7  tK-T^'I^U  h.v  "power  .»  Ly  -f  •?""•'  '•""■j!?:':; 

"^«°h.ll  Vk.  unifonn  IhroUBhou.  iXriliS.;- 

sr^rrir^rLr  n:ur.'s;.o,.  the  »ve,., 

%reSlSS2«SKr.U5:,!:11'o?""in.~.-.and.x 

''■C;;SdlTffp'l=rt't.'»onn.er,eiUn,  the  »«uriUe.  .nd 
current  coin  of  the  United  States ; 
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To  establish  post-offices  and  post-roads  ;  . 

To  promote  the  progress  of  8<uence  and  useful  arts,  by  securing  for 
limited  times  to  authors  and  inventors  the  exclusive  right  to  their  respec- 
tive writings  and  dis<foverie8 ; 

To  constitute  tribunals  inferior  to  the  Supreme  C  ourt : 

To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas, 
and  offences  against  the  law  of  nations ;  ,         .    ,        ,       ^    _,.i^ 

To  declare  war.  grant  letters  of  marque  and  repnsal,  and  make  rules 
■joneeming  caplurt's  on  land  and  water ;  .    .l  * 

To  raise  and  support  armies,  but  no  appropriation  of  money  to  tnat 
use  shall  be  for  a  longer  term  than  two  years ; 

To  pro\ide  and  maintain  a  navy ;  .        .   ,    ,      ,      j  i 

To  make  rules  for  the  government  and  regulation  of  the  land  and  naval 

""^o' provide  for  caUing  forth  the  miUtia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions; 

To  provide  for  organizing,  arming,  and  discipUning  the  militia.  and  for 
govendng  such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  States  respectively  the  appointment  of  the 
officers  and  the  authority  of  training  the  mUitia  according  to  the  disci- 
pline prescribed  by  Congress ; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such  dis- 
trict (not  exceeding  ten  miles  square)  as  may.  by  cession  of  particular 
States,  and  the  acceptance  of  (\)nKre8s.  be<-ome  the  seat  of  the  Govern- 
ment of  the  United  States,  and  to  exercise  like  authority  over  all  places 
pun-hased  bv  the  consent  of  the  legislature  of  the  SUte  m  which  the 
same  shall  l)e.  for  the  erection  of  forts,  magazines,  arsenals,  dockyards, 
and  other  needful  buildings ;  and 

To  make  all  laws  which  shall  be  ne<'essary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  C  on- 
stitution  in  the  Oovemment  of  the  United  States,  or  in  any  department 
or  officer  thereof.  ,  ,  ,.  „ 

SKC-.  9.  The  migration  or  imiwrtation  of  such  jiersons  as  any  of  the 
States  now  existing  shall  think  pm^r  to  admit,  shall  not  l.e  prohibited  by 
the  Congress  prior  to  the  year  one  thousand  eight  hundnnl  and  eight,  but 
a  tax  or  duty  may  be  imfioseil  on  such  iniiM)rtation,  not  exceeding  ten 

dollars  for  ea^-h  iH<rson.  .    „       ,  ,  „a^ 

The  privileges  of  the  writ  of  hal)eas  corpus  shall  not  l)e  suspended, 

unless  when  in  cases  of  rebellion  or  invasion  the  public  safety  may  re- 
No  bill  of  attainder  or  ex  post  fnctu  law  shall  lie  passed. 
No  capitation,  or  other  direct  tax,  shall  Ik-  lai«l.  unless  in  proportion 

to  the  census  or  enumeration  hereinl)efore  directed  to  1h«  taken. 
No  tax  or  duty  shall  lie  laid  on  articles  exported  from  any  State. 
No  preference"  shall  be  given  by  any  regulation  of  commerce  or  revenue 

to  the  ports  of  one  State  over  those  of  another;  nor  shall  vessels  bound 

to.  or  from,  one  State  be  obliged  to  enter,  clear,  or  pay  duties  in  an- 

No  monev  shall  be  drawn  from  the  Treasury,  but  in  consequence  of 
appropriations  mwie  by  law ;  and  a  regular  statement  ami  account  of  the 
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receipts  and  expenditures  of  all  public  money  shall  be  published  from 

*'"no  titl™of  nobility  shall  be  grant«d  by  the  United  States ;  and  no  per- 
son holding  any  office  of  profit  or  trust  under  them  shall,  without  the  con- 
sent of  the  Congress,  accept  of  any  prostmt,  emolument,  ofhce,  or  title, 
of  any  kind  whatever,  from  any  king,  prince,  or  foreign  state. 

Sec  10.  No  state  shall  enter  into  any  treaty,  alliance,  or  confedera- 
tion ;  grant  letters  of  marque  and  reprisal ;  coin  money ;  emit  bills  of 
credit ;  make  anything  but  gold  and  silver  coin  a  tender  m  payment  of 
debts;  pass  any  bill  of  attainder,  tx  />o«</«rto  law.  or  law  impairing  the 
obligation  of  contnw'ts.  or  grant  any  title  of  nobility. 

No  State  shaU.  without  the  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  l)e  absolutely  necessary 
for  executing  its  insiiection  laws;  and  the  net  pnKluce  of  all  duties  and 
imposts,  laid  by  any  State  on  im,x>rts  or  exports  «hall  be  for  the  use  of 
the  Treasury  of  the  United  States ;  and  all  such  laws  shall  be  subject  to 
the  revision  and  control  of  the  C^ongress.  .  .      ,  .  „ 

No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  of  ton- 
nage, keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agree- 
ment or  compact  with  another  State,  or  with  a  foreign  power,  or  en- 
gage in  war.  unless  actuaUy  invaded,  or  in  such  imminent  danger  as  wiU 
not  admit  of  delay. 

ARTICLE  II 

Section  1  The  executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the  term  of 
four  years,  and  together  with  the  Vice-l>resident,  chosen  for  the  same 
term,  be  elected  a«  follows :  .....       ^.         » 

Each  State  shall  appoint,  in  such  manner  as  the  legislature  thereof  may 
direct  a  numlwr  of  electors,  equal  to  the  whole  number  of  Senators  and 
Representatives  t.)  which  the  State  may  1k'  entitled  in  the  Congress ;  but 
no  Senator  or  Representative,  or  person  holding  an  office  of  trust  or  profit 
under  the  United  States,  shall  be  apjM.  nied  an  chM-tor.  ,     .    „  ^ 

IThe  electors  shall  m»*t  in  their  resi)e<-tive  States,  and  vote  by  ballot 
for  two  p.'rsons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the 
same  State  with  themselves.  And  they  shall  make  a  list  of  all  the  per- 
sons vote<l  for,  and  of  the  numlH-r  of  votes  for  eax-h  ;  which  list  they  shall 
sign  and  certifv.  and  transmit  seaU-d  to  the  seat  of  the  (Jovernment  of  the 
United  States  uire<-ted  to  the  l>residenl  of  the  Senate.  The  Pri'sident  of 
the  Senate  shall,  in  the  prt^st^nce  of  the  Senate  and  House  of  Represen- 
tatives, open  all  the  (-ertificates.  and  the  votes  shall  then  l.e  counte<l. 
The  person  having  the  grt>atest  numlwr  of  votes  shall  be  the  President, 
if  such  number  b»*  a  majority  of  the  whole  numln-r  of  electors  appointed ; 
and  if  there  l>e  more  than  one  who  havi-  such  majonty  and  have  an  equal 
number  of  votes,  then  the  House  of  Representatives  shall  immediately 
choose  by  ballot  one  of  them  for  President;  and  if  no  person  hav^  a 
majority,  then  from  the  five  highest  on  the  list  the  said  House  shall  m  like 
manner  choos..  the  President.  But  in  choosing  the  I'resident,  the  votes 
shaU  be  taken  by  States,  the  representation  from  each  State  having  one 
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vote;  a  quorum  fur  this  pur|H)se  shall  consist  of  a  motnlwr  or  nM-mlM-rs 
from  two-thirds  of  the  Stati's,  and  a  majority  of  all  tho  State's  shall  \w 
nwessary  to  a  <'hoic<'.  In  every  cuse,  after  the  ehoii-e  of  the  I*n'sident, 
the  penton  having  the  (jreatesl  numher  of  votes  of  the  eWtors  shall  Iw 
the  V'iee-I'resident ;  but  if  there  should  n>main  two  or  more  who  have 
equal  votes,  the  Senate  shall  choose  from  them,  by  ballot,  the  V'ice- 
I^resident.] ' 

The  Congress  may  determine  the  time  of  chcwsing  tho  electors,  and 
the  day  on  which  they  shall  give  their  votes;  which  day  shall  be  the 
same  thmughout  the  United  States. 

No  person  except  a  natural-lH)rn  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to 
the  office  of  President ;  neither  shall  any  person  l)e  i-ligible  to  that  office 
who  shall  not  have  attaine<l  to  the  age  of  thirty-five  years,  and  been  four- 
teen years  a  resident  within  the  United  States. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death, 
resignation,  or  inability  to  dis<'harge  the  ix)wers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the  Vice-President,  and  the  Congress 
may  by  law  provide  for  tho  case  of  removal,  death,  resignation,  or  ina- 
bility, both  of  the  President  and  Vice-President,  de<'laring  what  officer 
shall  then  act  as  President,  and  such  officer  shall  act  accordingly  until 
the  disability  be  removed,  or  a  President  shall  be  ele<!t6d. 

The  President  shall,  at  stated  times,  receive  for  his  services  a  compen- 
sation, which  shall  neither  l)e  increased  nor  diminishetl  during  the  period 
for  which  he  shall  have  been  elected,  and  he  shall  not  receive  within  that 
period  any  other  emolument  from  the  I'nited  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  follow- 
ing oath  or  affirmation : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 
office  of  President  of  the  United  States,  and  will,  to  the  best  of  my  abiHty, 
preserve,  protect,  and  defend  the  Constitution  of  the  U'nited  States." 

Skc.  2.  The  President  shall  be  <'onimander-in-<-hief  of  the  army  and 
navy  of  the  United  Slates,  and  of  the  militia  of  the  seviTal  States,  when 
called  into  the  actual  service  of  the  United  States;  he  may  require  the 
opinion,  in  writing,  of  the  principal  officer  in  ca<'h  of  the  exej-utive  depart- 
ments, u|K)n  any  subject  relating  to  thi-  duties  of  lh«'ir  respi-ctive  offices, 
and  he  shall  have  jwwer  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States,  except  in  cases  of  imiKwhment. 

He  shall  have  power,  by  and  wit  h  t  he  advice  and  consent  of  the  Senate, 
to  make  treaties,  provided  two-thirds  of  the  Senators  present  concur ;  and 
he  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appt)int  ambassadors,  other  public  ministers  and  <'onsuls,  judges  of 
the  Supreme  Court,  and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  othenvise  providjnl  for,  and  which  shall  be 
established  by  law ;  but  the  Congress  may  by  law  vest  the  appointment 
of  such  inferior  officers,  as  they  think  proper,  iu  the  President;  alone,  in 
the  courts  of  law,  or  in  the  heads  of  departments. 

The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen 


'This  clause  in  brackets  has  been  s  ipcrscded  by  the  Xllth  Amendment. 
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ch^ruw^em^  of  the  Senat*.  by  Kranting  cmmwHion.  which  .hall 

ovnirn  At  tho  end  of  their  next  netwion.  . - 

To  3    He  "hall  from  time  to  time  give  t«  the  ConRre^n  mformatmnof 
the  Btlte  of  the  Union,  an.l  n.ommen.1  to  their  eonsulerat.on  «uc^ JP"- 

^**ir;  4  The  President.  Vi.e-PreMdent  and  all  civil  ofBoen.  of  the 
1  TnSstates  Shan  he  removed  from  office  „n  impeachment  for.  and  con- 
SS^  of   ;^n.  bribery,  or  other  high  crime-  and  misdemeanour.. 

ARTICLE  III 

Mr.  2.   '»f '"""'";  P  ,1      ,h, |,„, „f  ih„  rnilM  Slat™,  and  Irwii" 

and  maritime  jurisdiction  ;   to  controversies  to  yn^'^J"^  '."     ^otween 

shall  be  a  party ;  to  -"tr^-rsjes  b.H^n  t^wo  o^^^ 

n  <i»at«  And  citizens  of  another  ntate  ,  neiween  i  in«-it"  "■ 

-  £r«»n  S  "n.  ot  th,.  ».m»  SI.W  cUiminK  land.  ""*"-,l^"»' "  J™ 

and'  b  1  in  .h«  a  S,.,.  *a,l  h.  ^«y.  '^J^f  f—'r,  ^^Vr 
CtancommHIod ;  b,,l  when  not  o.>«n,n.ll«1  mthinany  Watt.  1^^^^ 

■'"C?T;:Lra;;::;x'T,r;"s=hXit^^^^^^ 
z^i.^.hic=^^f'=£iSr 

of  two  ^-itnesses  to  the  same  overt  act  or  on  «»nf«™  "^^°f "  "^"^^^ 
The  Congress  shall  have  power  to  declare  the  P"n'«tT"l°VnSS 
but  no  attainder  of  treason  shall  work  <;orruption  of  blood,  or  forfeiture 
except  during  the  life  of  the  person  attainted. 
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ARTICLE  IV 

REfTioN  I.  Full  faith  and  frwlit  Hhall  bo  (fivon  in  each  fitat«  to  fhw 
puhlif  twt",  rpoonlo.  ami  judicial  pro«M>«<<lin(P'  «f  <'v«'ry  othor  Stat*'.  And 
thp  Conjrn'KM  may  I  jt»"noral  laws  pivwrihe  the  manner  in  which  surh 
wts,  rei-onU,  and  pnH-ee<liniiH  fliall  l>e  proved,  and  the  offwt  thereof. 

Ski-.  '2.  The  citizenH  of  eaeh  State  shall  l)e  entitled  to  all  privilegoB  and 
immunitiiw  of  Htizens  in  the  neveral  States. 

A  pers*m  changed  in  any  State  with  treason,  felony,  or  other  erime,  who 
shall  flee  from  justice  and  he  found  in  another  State,  shall,  on  demand  of 
the  exjH-ut've  authority  of  the  State  fn»ni  which  he  fled,  l»e  delivered  up, 
to  he  remo\,<l  to  the  State  havinK  jurisdiction  of  the  crime. 

No  person  held  to  ser\'ice  or  labour  in  «mp  State,  under  the  laws 
thereof.  escapinR  into  another,  shall,  in  conswpitnce  of  any  law  or  resru- 
lation  therein,  \w>  discharged  from  such  service  or  labour,  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom  such  service  or  labour  may  be 
due. 

Hr.c.  H.  New  States  may  be  admitted  by  the  Conpress  into  this  Union ; 
but  no  new  State  shall  be  f(>rme<l  or  erected  within  the  juris<liction  of  any 
other  State;  nor  any  State  be  formed  by  the  junction  of  two  or  more 
States,  or  parts  of  States,  without  the  consent  of  the  legiMatures  of  the 
States  concerned  as  well  as  of  the  ( 'ouRress. 

The  (^onirress  shall  have  power  to  dispose  of  and  make  all  needful  rules 
and  refoilations  respecting  the  territory  or  other  prtjpert  v  belonKing  to  the 
United  States;  and  nothing  in  this  Constitution  shall  l>e  so  construed  as 
to  prejudice  any  claims  of  the  United  States,  or  of  any  particular  State. 

Sec.  4.  The  United  States  shall  Ruarantee  to  every  State  in  this 
Union  a  republican  form  of  Rovemment,  and  shall  prote<!t  each  of  them 
against  invasion;  and  on  application  of  the  legislature,  or  of  the  execu- 
tive (when  the  legislature  cannot  be  convened),  against  domestic  violence. 


ARTICLE  V 

The  Congress,  whenever  two-thirds  of  both  houses  shall  deem  it  neces- 
sary, shall  pro|)ose  amendments  to  this  Constitution,  or  on  the  applica- 
tion of  the  l(>gislatures  of  two-thirds  of  the  several  States,  shall  call 
a  convention  for  proixising  amcTidmcnIs,  which,  in  <  iher  ca.<«>,  shall 
l)e  valid,  to  all  intents  and  pur|x)s«'s.  a.><  part  of  this  Constitution,  when 
ratiflofl  by  the  legislatures  of  thr<< -fourths  of  the  s«>vcml  States,  or  hv  con- 
ventions in  three-fourths  Ihemif,  as  the  one  or  the  i.t  her  mode  of  ratifica- 
tion may  Iw  proposed  by  the  C(mgr»>ss;  provided  that  no  amendment 
which  niay  be  made  prior  to  the  year  one  thousand  eight  l-Mndi-ed  and 
eight  shall  in  any  manner  affect  the  first  and  fourth  clau-ses  in  the  ninth 
section  of  the  first  article;  and  that  no  State,  without  its  consent,  shall 
iH?  deprived  of  its  equal  suffrage  in  the  Senate. 
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ARTICLE  VI 

Ail  dehtH  contiwUMl  pnd  onRnKi'ment!  fnifn^  into,  hofcm'  the  adop- 
tion of  thiH  ConHtitution.  .hall  be  ax  valid  ajtainMt  the  I'mt*.!  Slatw  under 
IhiMConHtitutioii  a«  under  the  ConfwieTi.tion. 

ThiH  Constitution,  an<l  the  kwH  .>f  the  rniU«d  SUU'h  whuh  xhall  h» 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  Int 
made,  under  the  authority  of  the  United  States,  shall  Ik>  the  supremo 
law  of  the  land ;  and  the  ju*!^^*  in  every  Htate  shall  Iw  Iwund  thereby, 
any  thing  in  the  cHjnstitution  or  laws  of  any  State  to  the  contrary  notwith- 

The  Senators  and  Representatives  before  mentioned,  and  the  memlters 
of  the  several  State  lejjislatures,  and  all  executive  and  judicial  offlccrx, 
lK)th  of  the  Unitetl  States  and  of  the  several  States,  shall  be  bound  by 
oath  or  affirmation  to  support  this  Ccmstitution ;  but  no  rehjoous  test 
shall  ever  hv,  nHiuired  as  a  quaUfication  to  any  office  or  public  trust  under 
the  United  States. 

ARTICLE  VII 

The  ratification  of  the  conventions  of  nine  States  shall  be  sufficient 
for  the  establishment  of  this  Constitution  In'tween  the  States  so  ratifying 

the  same.  ,   .     „»  »  .1 

Done  in  Convention  by  the  unanimous  consent  of  the  States  present, 
the  Seventeenth  day  of  Septeml)er,  '  .  the  year  of  our  Lord  1787,  and  of 
the  Independence  of  the  Unite*!  States  of  America  the  Twelfth. 
In  Witness  whereof  we  have  hereunto  subscribed  our  names. 

Oii  Washinoton, 
Prcsidt.  and  Deputy  from  Virginia. 

New  HampMhire  —  John  Ungdon,  Nicholas  Oilman.     MamaehunrllH 

—  Nathaniel  (Sorham,  Rufus  King.  Cnnnalicut —  Wm.  Saml.  John- 
son   Roger  Sh.'rman.     Xeir  York       Alexander  Hamilton.     Xcw  .hrxnj 

—  \Vil.  Livingston,  Wm.  Patcrson,  David  Hn-arley,  .lona.  Dayton. 
I'ennm/lr,"""  B.  Franklin.  Thos.  Fitzsimons.  Thomas  Mifflin,  Jannl 
Ingcrsoll,  Rohl.  Morris.  .lames  Wilson.  Chh).  Clymer.  (louv.  Moms. 
Dfhwnn  (leo.  Riwl.  Uichurd  Bass..tl.  dunning  Bedford,  Jun.,  .Iwo. 
Bnwm.  .John  Dickinson.  Monjlniid  .James  M'llenry,  Dan.  Carroll, 
Dan.  .Jcnir«T,  of  St.  Thcma.;.  Virijinia  .John  l?lair.  .James  Mwlison, 
.Jun  North  Carolina  ~\\'m.  Blount,  Hugh  Williamson,  Ric-h'd  Dobbs 
Simight.  South  Carolina— J.  Rutledge,  Charles  Pinckney,  Charles 
Cotesvjrlh   Pinckney,   Pierce    Butler.     Georffia  —  William    tew.  Abr. 

Baldwin. 

Attest:  William  Jackson,  Secretary. 

>  Rhode  Island  was  not  roprcsontod.  Hovcral  of  the  dcU-KaU-s  had  I'fl.l'^" 
Convpntion  before  it  ponrliidcd  its  latx)ur!<.  and  .somo  others  who  romamod 
refused  to  siptn.     In  all,  fw.  .IcleKates  had  been  aptH)inte<l,  .5.5  attendi-d,  39  signed. 

The  first  ratifiration  was  that  of  Delaware.  Dee.  7.  1787;  the  ninth  (brinR- 
ing  the  Constitution  into  force)  that  of  New  Hampshire,  June  21,  1788;  the 
last,  that  of  Rhode  Island.  May  29,  1790. 


CONSTITI'TION   OK  THE   UNITKD  HTATK8 


7ir. 


ArtieleH  in  addition  to,  and  aint  ndmint  of,  the  ('onstiluli  in  «/  //»«•  Cniiid 
Stairs  11/  Amirica,  iiro/rnKKl  by  Congrenii,  and  ratifird  by  the  LrffiM- 
taturm  oj  thr  nivvral  Slaltn,  pursuant  to  the  fifth  ArticU:  of  the  origi- 
nal CoHHtilution. 

ARTICLE  I' 


Confn^sH  Hhall  make  nn 
prohibititiK  thi)  fn^i  i-xtir    . 
or  of  th«  pn'MM ;  cir  lli«      '■■     1  '  1       .^i'     '» 
petition  the  (Joverumf  1:  '<>r  n  1.  .Ip   .  i.i' 


-!    cliiitr  an  fstabli«hment  of  relif^on,  or 
rtH)f ;  or  •  '  '••clirii.K  tiio  fn^-tloni  of  Hpinx-h 


<Hl>ly  to  aMM-nible,  and  to 


A  well-r»'gtilati'  I  iiiiu 
the  right  of  the  p<  1 ' 


No  Holdier  shall,  in  tini 
the  c'ons«'nt  of  the  owner, 
prescribed  by  law. 


; ,  r\  ti   *'.»■  se<'urity  of  a  free  state, 

ni'  ■>'  11-    null  not  be  infrin(^. 

;    IM 

li.  .uia'ered  in  any  house,  without 
tniii-  i>t  war,  but  in  a  manner  to  bo 


ARTICLE  IV 


^  'I 


The  right  of  the  people  to  be  WH'um  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  $;earches  and  seizure's,  shall  not  Ite  vio- 
lated, and  no  warrants  shall  issue,  but  u|>on  probabh>  cause,  supported  by 
oath  or  affirmation,  and  partii-ularly  destrribing  the  pla<;e  to  Ihj  searched, 
and  the  |)ersons  or  things  to  be  seized. 

ARTICLE  V 

No  person  shall  lie  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  A-hen  in  actual 
service  in  time  of  war  or  public  danger;  nor  shall  .  v  p«>rson  Iw  subje<'t 
for  the  same  offence  to  1h'  twice  put  in  j»H)pardy  of  <•  or  lirn.» ;  nor  'hall 
1m'  com|)elled  in  any  criminal  case  to  1m>  a  witness  w  ■  -t  hinis»'lf,  nor  l)e 
deprived  of  life,  lil>erty,  or  pn)|M>rty,  without  ('•:»•  iinn-ess  of  law;  nor 
shall  private  property  \h>  taker  for  pui>li<-  us**,  witli')Ut  juf't  compensation. 


ARTICLE  VI 

In  all  criminal  prosecutions,  th«'  accuse<I  shall  enjoy  the  right  to  a 
speedy  and  public  «rial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committ«'<l,  'hich  distrn't  shall  hu.'e 
been  previously  ascertained  by  law,  and  to  Ik*  infoniu'd  of  the  nature 
and  ortUae  of  the  accusation  ;  to  \w  confronted  with  tho  witnesses  again.st 
him ;  to  have  compulsory  jjnwcss  for  obtaining  witnesses  in  his  fa  voir, 
t  "  1  to  have  the  assistance  of  counse'  fo'.  his  defence. 

•  Amendments  I-X  inclusive  were  propostnl  by  Tongress  to  the  Legialatuivs 
of  the  States,  Jk'pt.  25,  17SU,  aud  ratifiud  ITStM)!. 
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ARTICLE  VII 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twentJ^cZrs  theright  of  trial  by  iury  shall  be  P----d  ".nd  no  fa^ 
tried  by  a  jury  shall  be  otherwise  re^xammcd  m  any  court  of  the  Umted 
States  than  according  to  the  rules  of  the  common  law. 

ARTICLE  VIII 
Excessive  bail  shall  not  be  required,  nor  excessive  fines  iioposed.  nor 
cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX 

The  enumeration  in  the  Constitution,  of  certain  rights  shall  not  be 
construed  Ui  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X 

The  powers  not  delegated  to  the  United  States  by  the  C^nst^^^^^ 
nor  prohibited  by  H  to  the  States,  are  reserved  to  the  States  respectively, 
or  to  the  people. 

ARTICLE  XV 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  «uit  in  law  or  equity,  commenced  or  prosecuted  against  one 
of  the  llS  Stal«s  by  citizens  of  another  Stat*,  or  by  citizens  or  subjects 
of  any  foreign  State. 

ARTICLE  Xir 

The  electors  shall  meet  in  their  respe<-tive  States,  and  vote  by  Imllot 
for  President  and  Vice-President,  one  of  whom  at  lea.st  shall  ""^  '*  »" 
inhabitant  of  the  same  State  with  themselves;   they  shal   name  in  their 
baLts  the  person  voted  for  as  President,  and  n  .hst.nct  'a»ots   h-  Pe>^- 
s..n  voted  for  as  Vi.^e-President,  and  they  shall  make  .listin.-t  lists  of  all 
persons  votwl  for  as  President,  and  of  all  p^^rsons  voted  for  as  \  ...e-I>resi- 
£S  and  of  the  number  of  votes  for  each,  which  lists  they  shall  sign  am 
certifv,  and  transmit  sealed  to  the  seat  of  the  ""vernment  of   be  Umtwl 
Sates   dire.-te<l  to  the  President  of  the  Senate;  -  The  President  of  the 
SenalJ  shall,  in  the  presence  of  the  Senate  and  House  of  K.^P»"^"nUt.ves 
open  all  the  ..ertifl.-ates,  and  the  votes  shall  then  be  .'ounie*     -  ^  '^  P^r 
son  having  the  greatest  numln-r  of  votes  for  Presnlent  sha  I  In,  the  I  n'si- 
St    if  such  numl)er  Ih»  a  majority  of  the  whole  numl>er  of  electors 
apjoin  eu ;  and  if  m,  ,H.rs<.n  have  such  majority,  then  frem  the  persons 
hS  the  highest  numbers  not  exceeding  three  on  the  list  of  those  vot«d 

.  Ameiult.  XI  was  prop<,«Hl  l.y  ConKros^  S.pt.  5  1794  and  dcrlarcKl  to  have 
»H-pn  rutifi.Hl  l.v  thr  l.Kislat..r..s  of  thn-c-fourths  of  tin-  Stut.s   .Ian.  «,  179H. 

"vm.n.iT  XII  wu«  pro,H.«,.d  by  CongrcsH  He.-.  12.  l«0;i.  and  declared  to  have 
l«MMi  rsitiKed  St-pt.  Uu,  1804. 
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for  as  President,  the  House  of  Repre»entativ88  Hhall  ehoose  immediately, 
by  ballot,  the  President.  But  in  choosing  the  President,  the  votes  shall 
be  taken  by  States,  the  representation  from  each  State  having  one  vote ; 
a  quorum  for  this  purpose  shall  fjoiisist  of  a  member  or  members  from 
two-thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be  neces- 
sary to  a  choice.  And  if  the  House  of  llepresentatives  shall  not  choose  a 
President  whenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  Vice-rVesident  shall  act 
as  President,  as  in  the  case  of  the  death  or  other  constitutional  disability 
of  the  I^residcnt. 

The  person  having  the  greatest  number  «>f  v«ites  as  Vice-President  shall 
be  the  Vice-I*resident ,  if  such  number  be  a  majority  of  the  whole  number 
of  electors  appointed,  and  if  no  person  have  a  majority,  then  from  the  two 
highest  numl)eni  on  the  list  the  Senate  shall  ch<H)se  the  Vice-I*resident ; 
a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the  whole  number 
of  Senators,  and  a  majority  of  the  whole  numlier  shall  lie  necessary  to  a 
choice.  But  no  person  constitutionally  ineligible  to  the  office  of  Presi- 
dent shall  be  eligible  to  that  of  Vice-l'resident  of  the  United  States. 


ARTICLE  XIII 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  <'rime  whereof  the  party  shall  have  l)een  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject  to  their  juris- 
diction. 

Sec.  2.  Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 

ARTICLE  XIV' 

Section  1.  All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  arc  citizens  of  the  Unite*!  Stat.'s  and  of 
the  State  wherein  they  reside.  No  State  shall  make  or  enfon-e  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  State  deprive  any  pers<»n  of  life,  liberty,  or  property, 
without  due  proce.'?s  of  law  ;  nor  deny  to  a"y  person  within  its  jurisdic^ 
tion  the  equal  protection  of  the  laws. 

Sec.  2.  Ilepresentat  ives  shall  be  apportioned  among  the. >ievcrnl  States 
according  to  their  respective  numlwrs.  counting  the  whole  number  of 
pt<rsons  in  each  State,  excluding  Indians  not  taxed.  Bui  when  the  right 
t(t  vote  at  any  ch<'tion  for  the  choice  of  electors  for  FVesideiil  and  Vice- 
President  of  the  Unit«>d  States,  Repres«>ntatives  in  Congress, the  execu- 
tive and  judi<-ial  olTjcers  of  a  State,  or  the  members  of  the  legislature 
thereof,  is  denied  to  any  of  the  mah'  inhabitants  of  such  State  U'ing 
twenty-one  years  of  age,  and  citizens  of  the  Unit<>d  States,  or  in  any  way 
abridged,  except  for  participation  in  rel)ellion.  or  other  crime,  the  ba.sis  of 
representation  therein  shall  be  reduced  in  the  proportion  which  the  num- 

'  Atiiomlt.  .\III  wan  propoHol  !>>■  CoiiKroiw  F('l>.  t,  lHfi.5,  and  dorlarod  to 
have  been  rntifird  by  27  of  the  M  StatoK,  Drr.  IS,  IWi.'i. 

'  Amondt.  XIV  was  proposed  by  ConKrcss  .Iiinc  1ft.  1S66,  and  declared  to 
have  litt.li  riitin.  li  h>  30  of  iho  36  States,  July  -?>.  la6S. 
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her  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  Statt.. 

Sec.  3.  No  person  shall  be  a  Senator  or  Representative  m  (  ongress,  or 
elector  of  President  and  Vice-President,  or  hold  any  office,  crivil  or  mili- 
tarv.  under  the  Tnited  States,  or  under  any  State,  who,  havrng  previously 
taken  an  oath,  as  a  memlwr  of  Conpvss,  or  as  an  officer  of  the  United 
Slates,  or  as  a  member  of  any  State  l«<Bislature,  or  as  an  executive^or  judi- 
cial officer  of  any  State,  to  supp«>rt  the  Constitution  of  the  United  States, 
shall  have  engaRed  in  insurrection  or  rebellion  apainst  the  same,  or  given 
aid  or  comfort  to  the  enemies  thereof.  But  Congress  may,  by  a  vote  of 
two-thirds  of  each  House,  remove  such  disability.  _ 

Sec  4  The  validity  of  the  public  debt  of  the  United  States,  authonz«Hl 
bv  law.  including  debts  incurred  for  payment  of  pensions  and  bounties  for 
services  in  suppressing  insurrection  or  rebellion,  shall  not  he  questione<l. 
Hut  neither  the  United  States  nor  any  State  shaU  assume  or  pay  any 
debt  or  obligation  incurred  in  aid  -;f  insurrection  or  rebellion  against  the 
United  States,  or  anv  claim  for  t.e  loss  or  emancipation  of  any  slave; 
but  all  such  debts,  obligations,  and  claims  shall  l)e  held  illegal  and  void. 

Sec.  .').  The  Congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  this  article. 

ARTICLE    XV » 

Section  1  The  right  of  citizens  of  the  United  States  to  vote  shall  not 
he  denied  or  abridged  by  the  United  States  or  by  any  State  on  atwount 
of  race,  colour,  or  previous  condition  of  servitude. 

Sf.<  .  2.  The  Congress  shall  have  power  to  enforce  this  article  l>y 
appropriate  legislation. 


h 


ARTUM.K    XVI  2 

The  Congress  shall  have  p<.wer  to  lay  and  collect  taxes  on  incomes, 
from  whatever  source  derived,  without  apportionment  among  the 
several  States,  and  without  regard  to  any  census  or  enumeration. 


N 


articlp:  XVII ' 

Th<'  Senate  of  th<'  United  States  shall  be  composed  of  two  senators 
from  eaeh  Slaf.  .le.-te.l  by  the  peopl.'  thereof,  for  six  years;  and  each 
se^a^.r  shall  have  nm-  '  ote.  The  .-le.-lors  in  ea.li  State  shall  have  he 
,,ualitications  requisit.-  for  electors  of  the  most  nunien.us  branch  of  the 

State  legislature.  u.    .  .i 

When  vacancies  happ.'n  in  the  representation  ot  any  State  in  the 
Senate,  the  executiv  authority  of  such  State  shall  issue  writs  of  election 

'  .'Vn.e.Kit.  X\   wa.  pr..poH,-.i  i,y  (  on^ns.  F.!,   .'C.,  lH(i<).  an-i  dM^rM  t<,  havr 

l,oon  ratified  t-v  ."»  <>f  the  M  Stiit.  s.  Manli  «).  1h7() 

»  Pa^'Hod  .lulv.  1!!0<1;    pro.laii.    (1  r.l.ruary  2.).  l'.H3.  ,  .i.    f   „ 

.  Passod  M-.v.  1!>12.  in  li.u  ..f  paragraph  .mr,  Section  3.  Artul.-  I    of  thr  (  on- 

...  1     ■    .- I.   ..t  ,....l.  ,,.,.  ,.<  fho  «!imr  Section  as  nlatcx  to  tflc 

STiti;tir,r:  :i::tl  r;>  i::t:- :r  -••    : : -    -• 

fillinn  of  vacancies;    prodeiinod  .May  31,  \'n.i. 
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to  fill  such  vacancies :  Provided,  That  the  k'fn^lature  of  any  State  may 
empower  the  executive  thereof  to  make  temporary  appointments  until 
the  people  fill  the  vacancies  by  election  as  the  legislature  may  direct. 
This  amendment  shall  not  be  so  construed  as  to  affect  t  he  election  or 
term  of  any  senator  chosen  before  it  becomes  valid  as  part  of  the 
(^Constitution. 


EXTRACTS    FROM    THE    CONSTITUTION    OF   THE  STATE 

OF   OKLAHOMA' 

Adopted  in  Convention  at  the  City  of  Oulhric  in  the  Territory  of  Okla- 
homa on  July  10th,  19()7,  and  ratiiud  by  the  People  on  S"nt.  I7th  in  the 
same  year. 

PREAMBLE 

Section  1.  —  Invoking;  the  guidance  of  Almighty  (Jod.  in  order  to 
secure  and  perpetuate  the  blessing  of  liberty  ;  to  secure  just  and  rightful 
government  ;  to  promote  our  mutual  welfare  and  happiness,  we,  the 
people  of  the  State  of  Oklahoma,  do  ordain  and  establish  this  Constitu- 
tion. 

Sec.  2.  —  Cotinliliition  of  the  United  Slates  Siti/reme.  — Sw'lion  1. 
The  State  of  Oklahoma  is  an  inseparable  part  of  the  Fedcrp.i  Union, 
and  the  Constitution  of  Ihi-  United  States  is  the  suprenu-  law  of  the 
land. 

Sec.  3.  —  Toleration  of  Rilit/ioiis  Senliinent.  —  Perfe<'t  toleration  of 
religious  sentiment  shall  be  secured,  and  no  inhabitant  of  the  State 
shall  ever  Iw  nu)lest<'<l  in  person  or  property  on  a<'count  of  his  or  her 
mode  of  religious  worship;  and  no  religious  test  shall  be  rc(|uired  for 
the  exerci.se  of  civil  or  ;)olitii'al  rights.  Polygamous  or  plural  mar- 
riages are  forever  prohibited. 

Sec.  7.  —  I'uhtlr  Sehools.  —  Provisions  shall  be  made  for  the  estal)- 
lishment  and  maintenance  of  a  system  of  public  schools,  which  shall 
be  open  to  all  th»'  childn-n  of  the  State  and  free  from  sjK-tarian  c<hi- 
trol ;  and  said  schools  shall  always  be  condiK-ti'd  in  Ktiglish  :  Provided, 
That  nothing  herein  shall  pr«'<"ludc  the  teiu-hing  of  other  languages  in 
said  public  schools:  And  Provided.  Fiirtlicr,  That  this  shall  not  be 
construed  to  prevent  the  I'stablishiuent  and  niaintinanct  of  separate 
s<!hools  for  white  anil  colored  children. 

Sec.  S.  —  Kiffhl  of  Suffrat/e ,  Ahniltimrnt  of.  --  The  Stat»»  shall  n»'Ver 
ena<'t  any  law  restricting  or  abridging  the  right  of  sulTrage  on  account 
of  race,  color,  or  previous  condition  of  servitude. 

I  This  Constitution  is  llir  latrsl  iiduptril  liy  .i  Ufw  state  up  to  A.i).  1910. 
Atti'tition  is  sptTiuils  I'lilli'il  to  the  t'ollowiiiK  pro\  is.'otis  ^ivon  in  thi'  I'Xtrarts 
i|Uot<Hl,  viu.  liill  of  KiKhl.-  §$  :i.  s,  in  :i.".,  as  tJ:  Sali-  of  iiitoxiiants  i  '■>: 
I'riniiirics  S  17  .  Initiative  .iml  UcfiTiiicluiii  J§  .'d  ti'J.  Uitl  l',  41)  !(,,447  H:  Linii- 
tation.s  on  thr  power  of  tlie  li'irislatiire  di,")  restrictions  speiified)  J§  1  lit  IHC. :  <  "or- 
porations  H  L'O.')  Jlil,  -.Ml  f.'.  Jl.'.,  ■J.'>1,  .'.Vt  7,  2tl0.  422  -i  State  Del.ts  jiSl, 
■JMI  'Xi:  Power  to  eities  to  make  tlieir  own  eharters  §§  41. <  1  :  ilomeHteud  uud 
Ksrniptions  H  :ii)i   S:    Making  \uid  iiintracts  |j  111:   '.i. 
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Ari.-Thi^  manufacture.  !«»«'  •^J^^'^iaSl.  »f  intoxi^atinR  liquors 
fnrniHhinK.   ox<-ept   as   ^J'rc'na   ot   provirt^^ 

within  thos..  partsof  thr State,  »7"'*«^" J' J^n  any  ..thor  parts  of  tho 
and  th.  ()Ha«.  In.l  an  f^'^:ZT^;Ztm'Tihe  flrnt  <lay  of  January, 
Stat..  whi.-h  .xisfKl  »« j"'!'*"  J'';;:^ySd  Z  a  period  of  twenty-one 

Nineteen  Hundred  *"''.  «-J^K^£  r^h^^^^^^  '""^  ^^"'"".'  '"f 

years  from  the  date  of  the  »«'?\«^"'"  °[^^  ,^^11  otherwise  provide  by 
thereafter  until  the  people  «^^^*>«^**;^Sr  State  legislation.  Any 
amendment  of  this  t'»"«t>^f'°"*"Jji31ufw*ture.l^ll.  barter,  give 

,H.rson,  individual  or  ''«'P««^*'T?;"^J^^^^^^^^  any  kind,  including 

away,  ..rotherw.se  furnish  any  mtox^oat^^^^^^      ^^  ^^.^  ^,^.^^  ^^     ^o 

Uh't,  ah*,  an.l  wine,  contrary  to  the  provi  advertise  for 

'shall    within  the  above  'i^^^^^^^JJ   ^^^^^^^ 

sale  or  solicit  lh«  pun^hase  of  any  such  hquors,  or  .^^^  ^^^  ^ 

way  .onvey  such  liquors  from  other  parts  or  I  ^.^_^.^^  ^^^^^^    i,y 

hereinbef..re  d;-"^f '/Ji^  ^d T^lmp^^^  not  less  than 

fine  n.>t  less  than  fifty  'i""*"  ^.^^j^^^^h^  j^  suture  may  pr^ 
thirty  days  for  ea..h  otTense  •  ^PJ^^'^^^.^'^^toV  of  ^State  in  each  in- 
vide  by  law  for  one  ^,*'"'^>' ""*^«' "KS^Mjpulation  in  the  portions 
,H,rporat,.lt<,wn..f  not  less  than  two  thou«ana^  ^^^  incorporated 

of  the  Stat..  h..re.nbefore  d;'«:"''*^ •*"';.,;;„,"  in  sai.l  (H.rtions  of  the 
town  ..f  tw..  thou-nd  ,j<>pu  at^.>n  n  a^^^^^^^^^^^^^  J^^.^,.^   ^ ,    ,he 

Stat..,  such  .ounty  shall  »7.  ^"^ f'^*  ^,", .  ^nd  for  tl...  sal..,  f..r  indus- 
sal..  ..f  such  liqu.)rs  for  m...l.  Mnal  V^J^o^l'  ^^  aenaturize.l  by  s.)me 
trial  P-,K.s..s,<>f  al...ho^^  winch  ^hallh^^^^  ^,   „.,..,     I 

pr.M'..ss  approv..d  by  th.-  l'"'"^^  "'  .  scientific  puriKJses  to  such 
Hevenu..;  and  f.»r  the  sale  "^.^ '•"''' V^,,'^'' .J  as  are  Luthori.ed  to 
sci..ntific  institutions,  ""'^ ''"^'X    . h    law   .ff  t^^^  *»^ 

pr„,.ure  th..  same  free  of  Ux  »»  '  \^  ,  ^^^  "'^ho  shall  have  executed 
{•or  the  saU.  of  su.-h  iquors  ^^  ;;">  *f^  ^'^^^.^^^^  dollars,  condi- 

an  approv..d  bond,  m  a  sum  "««  l^?*  f*^^;  ''^'^  „,  ji,jH,sed  of  for  any 
,ion..d  that  none  of  such  >«l""'^,^„^,^;  !  ,  ""^.f  l-scr  ptions  or  other 
purpose   oth..r   than   in   the  '•»"'»^^"™ 

L.,liein..s.  th..  sal.,  of  whu-h  ^""  T'Jf,7;he  I  it..d  Stat..s.  and  the 
,he  s,>...ial  tax  r..qu.re.  ..f  '"l"''  ,  ''"Jrl^,  VUhin  the  parts  ..f  the  State 
oavnu.nt  ..f  su.-h  s,M.cml  tax  by  anv  l'«'!^''"'\^""  "■..,,  ,,.,,f  his  intention 
Kinab..v..  .l...in..l  shall  """f  ^"^"/'"""^  s""  :i .  l^  I  b!-  made  ex.-ept 
,o  vU.lat..  tl...  pn.visions  ..f  this  ^^^ant  in  writing'  s..ltinK  forth  the 
,„„„.  „,..  sworn  stat..n...nt  of  th..  ^  »'>'^^;"'^  ,  ^  '  ^  shall  b.-  nm.l..  f..r 
purpose  for  which  .1...  '•;«';- ^';  ;;:,;.:  i'ias  h..r..inabov..  provi.l...! 
„„,,li,.inal  P''n'0'<«'*''^'''  •^'rf ''^.,^;.''^,7'^^^^  ,,v  a  b..na  ti.i."  pr.s.npt.on 
„„|.,sssuchstat....Mnl  «''"'.^'"' '^    "^^^^^  pr..scripti..n  shall  m.t 

si,„...l  by  a  r...ular  •'"-'''-«  ''i!  l^'^l-in'.U.fv  r..Kister...l.  an.l  th.. 
1„.  till...l  more  than  on.-...  Ka.l.  ^•^' .,'",_,,,,  ,,r,.s,.riptions  p..rluininK 
n.Kist..r  th..n...f,  to^.tluT  with  '  l'" '^'^'''^^..^XV  r  ."  i/...n  ..f  th..  Stat.. 
„u,r..to,  shall  1...  op..n  to  .nsp...-t...n  b>  an>  «  '  ;';,^,,  ^„^„  knowingly 
at  all  tinu-s  .luring  bus.n..ss  ^^*^'^'^- ^^J^^^^^.^^^  ,,.,  ,ie..nu.d  guilty 
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for  treatment  of  disease  which,  after  his  own  personml  diaifnosis,  he  aiaH 
dinm  to  require  such  treatment,  shall,  upon  (conviction  thereof,  he  pa»- 
ishiKl  for  each  offense  by  fine  of  not  It<ss  than  two  hundred  dollars,  nr 
by  imprisonment  for  not  less  than  thirty  days,  or  by  both  su«h  ttn.>  and 
imprisonment;  and  any  person  i-onnwled  with  any  siu-h  u«eni-y.  who 
shall  be  eonvi.ded  of  making  any  sjile  or  oilier  <lis|)osition  of  luiuor  con- 
trary to  these  provisions,  shall  b«(  punish«'<l  by  impri»<mment  for  not  lesw 
than  one  year  and  one  day.  Upon  the  admission  of  the  State  mto  the 
Union  these  provisions  bhall  Xm  immediulely  enforeible  m  the  courts  of 

the  State.  ,  ^,       .       ,        ... 

Sec.  10.  —  All  Political  Power  Inherent  in  People.  —  Swtion  1.  All 
political  power  is  inherent  in  the  people ;  and  Rovernment  is  mstitut^l 
for  their  protection,  security,  and  benefit,  and  to  promoU'  their  general 
welfare ;  and  they  have  the  nRht  to  alter  or  reform  the  same  whenever 
the  public  good  may  require  it :  Provided,  Such  t-hange  be  not  repugnant 
to  the  Constitution  of  the  United  States. 

SEf.  11.  —  Right  to  Life,  Liberty,  etc.  —  All  persons  have  the  mher- 
ent  right  to  life,  liberty,  the  pursuit  of  happiness,  and  the  enjoy- 
ment of  the  gans  of  their  own  industry.  . .         ^^  i 

Sec  12.  — Right  of  People  to  PeaeeoUlij  A s»e mhle .  —  Thv  people 
have  the  right  p«-aceably  to  assemble  for  their  own  good,  and  to  apply 
to  those  invested  with  the  powers  of  government  for  redress  of  griev- 
ances by  petition,  ad<lress.  or  remonstrance. 

Sec  Vi.  —  ReMrictioH  of  Civil  and  M Hilar y  /'« ir«r.  —  No  power, 
civil  or  military,  shall  ever  interfere  to  prev«"nt  the  fnt'  exercise  of  the 
right  of  suffrage  by  those  entitled  to  such  right. 

Sec.  14.  —  Public  Moneys  Cannot  be  Appropriated  for  Any  (  hurch, 
flc,  —  No  public  monev  or  pr«)|HTty  shall  ever  be  appropriated,  appliwl. 
donated,  or  used,  .lirectly  or  in«lirectly,  for  the  us*-,  benefit,  or  sufj- 
port  of  any  se<'t.  church,  denomination,  or  system  of  religion,  or  for 
the  use,  benefit,  or  sui)!K>rt  of  any  priest,  prcaduT,  minister,  or  other 
religious  teaeher  or  dignitary   or  sectarian  institution  a.s  such. 

Sec.  ir,.  —  CourtH  of  Jux..  'Jpen;  Speedy  Remedy.  -The  courts 
of  justice  of  the  State  shall  bo  op«-n  to  every  person,  and  speedy 
and  certain  remedy  atTorded  for  every  wrong  and  t.«r  every  injury  to 
p«'rson,  projH-rty,  or  reputation;  aiul  right  ami  justi<-e  shall  be  admin- 
istered without  sale,  denial,  delay,  or  prejudice.  ,    ,  ,-, 

j4e<..  l(i.  —  Due  Process  of  Lair.  —  No  p«Ts.>!i  shall  be  deprived  of  life. 
lilH-rty.  or  promTtv,  without  ilue  pro<'«'ss  of  law. 

Sec  17.  -  /I//"  0/.n«..s  liailahle  Except  Capital.  AW  persons 
shall  1m>  bailable  by  sumcicnt  sun-tics,  except  for  .-apital  .)ITenses  when 
the  pr(M>f  of  guilt  is  evident,  or  the  presumption  thereof  is  great. 

Sec  is  -  Kxres.'<ire  Hail.  -  Kxccssivc  bail  shall  not  be  required. 
m)r    ex<-essive    fines    imiM)scd.    nor    cru.l    or    unusual    punishments 

Sk,.  in  —  Writ  of  //.i»».ri.s  Corpus.  -  The  privilege  of  the  writ  of 
habeas  corpus  shall  never  be  suspen<le<l  by  tlu-  authorities  of  this  State. 

Sec.  '20.  -(){]\cers:  Personal  Altrnttoii  U,  Dolus.  Kv.-ry  |)erson 
eUH'ted  or  apiM)iiiled  to  any  ofVice  or  .■mployment  of  trust  or  profit 
under  the  laws  of  tl»  Stal. ,  or  uinLr  tusy  ..rdiiuuic  of  uny  municipality 
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thereof.  shaU  ifive  perHonal  attention  to  the  duties  of  the  office  to 
which  he  is  elected  or  appointed.  , 

SZ    21.- Reslriction  on   Right  to   W«W  O^-"  No  member  « 
ronirress  from  this  State,  or  pttrson  holdinj?  any  office  of  trust  or 
proflT under^t^e  laws  of  any  other  State,  or  of  the  UniUHl  States,  shall 
hold  anv  office  of  trust  or  profit  under  the  laws  of  this  State. 

8k?  22.  -  /m„n.onm.l./  for  Debt  FrohihU.l.  "  I'"P"««P'°''"\,  »' 
debt  is  prohibited,  ex.-ept  for  the  non-payment  of  fines  and  penalt.es 
imposed  for  the  violation  of  law.  t»u,  militarv 

Sfc  2;}  —  Militnnj  Sulmrdinalc  to  Ciril  .ImZ/ioh/v-  -  The  miUtar> 
shlll  be  held  in  strict  subordination  to  the  .-ivil  authorities.  No 
soldier  shall  .«>  quartcrcl  in  any  h..usc,  in  tunc  o  .-7.  -;^»-"^^f^ 
consent  of  the  owner,  nor  in  time  of  war.  .xcept  m  a  manner  to  Ihj 

''Tr'^4.-iwW  Facto  Lau.;    Co.trnrts.-K.  .ill  of  attainder. 

.  ,«st  fact.,  law,  nor  any  law  impairing  the  obl.Kut.on  of  ••'>ntT'M-t«j 

;Xever  be  passed.     N..  conviction  shall  work  a  corrupt.on  of  hi  h 

"  forft^ture  ..f  estate  :   Provi.l.-.l.  That  this  provision  shall  not  prohibit 

.   iniiMjsition  of  pecuniary  penalties.  ,,       ^,   ,        .,„.|i     ,.„n-*ist 

^rr  25     -  7V.<i.s,>H.       Treason    aKUinst    the    State     shall     consist 

ulv'  in  levying  war  .Mrainst  it  or  in  adhering  to  its  enemies    ^rvmR 

.em  aid  an<l  comfort.     No  ,«Tson  shall  l.c  .-ouMctcl  of  treaM m,   inUss 

„   the  testimony   of   two   witnesses   to   the  same  osert  a<-t.  or  on 

onfession  in  open  court.  V„  tw.rs<m 

SBC   •»'     ~  luilirtment;   I nformotion  ;   hxamniim/  Trial.  --  So  [wr^n 

all  b.'  >,n.se..ul.-<l  ..riminally  in  courts  of  record  for  fch>ny  or  inis- 

m...vi>       otherwise  than  bv  presentment  or  indictment  «>r  by  intor- 

.   ."  ■  "        So    ir  on  shall  lie  prosecuted  for  a  felony  by  information 

;.  :;!  .!  .vlnK  had  a  preliminary  exami.ialion  l>..f.,rc  an  examining 

„    »^,..^uu    or  haviiiK  waive<l  such  i)rcliminary  cxamiimtioii.     1  rosecii- 

U^     ma!;  bri..stituted  in  courts  not  of  record  upon  a  duly  verihe.l 

con,.«.mL  _  ^_^^^^^^^  ^^         _  ^  ^^^^^^;j  .^^^^.  ,^,,  ,,„„,„,s...l  of  twHv.. 

men    anv  nine  of  whom  con.-urri.iK  may  liml  an  .u.hctrncnt   or  true 

bill       \  l-ran.l  jurv  shall  b,-  .•onven..d  .ipon  the  order  o.  u  jud«e  ol 

a    ourVim    iiK    he"  .h.w.t  to  try  a.ul  <lc1crminc  fclon.es.  up....  his  own 

nioZl;   or  sm-h  ,Lul  jury  shall  ...■  or.hTc.l  Uy  ^-'^yj-;^^ ;i;^;;:^^^: 
(ilinK  ..f  a  p.'iiti..u  lh.T..for  si^ne.!  by  ......  I.un.l.v.l   ■.■>..l.'nl  '-^M'^v  rs 

In-  .-..m  t  V  :   wh.n  so  ass.....blc.l  s...l.  trran.l  jury  shall  hav.-  i...wcr  to 

Jv^stiyr^c  and  return  in.li..,.n.-.i.s  r..r  all  .l.u.aC.r  a...l  «-'''-;-;;-• 
ami  such  oth.-r  ih.w.ts  as  !!..•   L.^islatuiv  nm>    |.r.s.r.l.." .    1"'Y''';'; 

T  at    h.   I^-uislalur..  may  n.ak..  . iu-  cailimr  of  a  ,^ran.   jmy npuls..  .  • 

Sk'    "S         I'riil  .l.nr    Tnnl.       'V\u-  ri^'h.  of  t r.al  by  jury  ^l  all  !.. 
an.l  r.:main  invi..la..-.  an.l  a  jury  for  th.-  .rial  of  .-iv.l  a.ul  .-nrnMud  --a.. 
i„  ....urts  of  n.-onl. ...  hw  .  ha.,  .-.un.y  .-our.  s.  shall  ......s.m  .,   .       U       »  >  • 

,„„    i„  ..,„„,tv  .M.ur.s  an.l  .-..urts  „..t  ..f  r.^-onl.  a  jury  shall  .••  nM>   .     s.x 

,;      T   is  sccti....  shall  u..t  !..■  so .stru...l  as  ...  pn'S.-i    .m.taU.ms 

!i  K  ti  .     bv  la.  up....  .1...  riul,.  ..f  app..a!  Ir..u.  ju.^n..-..-  ..t  ......rts  no. 

' "     •^      .  •    •  :.  ;. „, ,..,.„,r  ,.M,w..^  ot  iiciioii  ...\.>Uim;  i.->  lliau 

lit  recoru  in  cr.  u  t-;!-- -  •  "i -     •- -     .     .  .        i..(,„ii,.s 

twentv  dollars.     1..  .•ixil  .-as-s.  an.!  ...  .  n..,...al  .as.s  l.>.  tl.a..  l.l..n..N 
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threo-f(Hirths  of  tln>  wlioh'  niim>M>r  <»f  jurors  forn-urrinK  shall  have  power 
to  render  a  verHirM.  In  all  other  i-ases  the  entire  number  of  jurors 
must  eonetir  l«»  render  a  verdict.  In  ease  a  verdi<t  is  rendered  hy  less 
than  the  whole  number  of  jurors,  the  verdiet  shall  be  in  writinR  and 
signed  by  eaeh  juror  i-oneiirrinn  therein. 

Hkc.  21>.  —  Criniimil  I'niKcriiltoiin ;  Chniniv  of  Vnnir:  To  hi  Con- 
frnntrd  with  WiliiiMsrs.  In  all  eriminal  prosecutions  the  iwcusi-d 
shall  hav«'  the  riRht  to  a  siMi-dy  and  public  trial  by  an  impartial  jury 
of  the  county  in  which  the  crime  shall  have  been  committed: 
IVovided,  That  the  venu<'  may  Im'  cliant;ed  to  some  other  county  of  the 
State,  on  the  application  of  the  accused,  in  such  manner  as  may  be 
prescribed  by  law.  He  shall  Im-  informed  of  the  nature  and  cause  of  the 
aeeu.xation  against  hifn  and  have  a  co|)y  tlH-reof,  and  he  confronted 
with  the  witnessi's  against  lilin,  and  have  compulsory  process  for  ol>- 
taining  witnesses  in  his  behalf.  He  shall  have  the  right  to  be  heard  by 
himself  and  counsel;  and  in  capital  cases,  at  least  two  days  before  tho 
ease  is  called  for  trial,  lie  shall  be  furnished  with  a  list  of  the  witnesses 
that  will  be  called  in  chief,  to  prove  the  allegations  of  the  indictment 
or  information,  together  with  their  iM)stofTice  addresses. 

Skc,  :tt).  —  KriilDicf  Aiiiiiiint  OiK'sdf;  .lioiHinlij.  —  No  jx-rson  shall 
be  compelh'd  to  give  e\  dence  which  will  tend  to  incriminate  him, 
except  as  in  this  Constitwtion  specifically  provided;  nor  shall  any 
|M'rs<m,  after  having  been  imce  acquitted  by  a  jury,  be  again  put  in 
jeopardy  of  life  or  liberty  for  that  of  w  liich  he  has  been  ac-quit  ted.  \or 
shall  any  in-rson  be  twice  j)Ul  in  jeopardy  of  life  or  liberty  for  the  same 
ofrens(\ 

Skc.  :{1.  —  Riiiht  of  Frn  Siurrh:  Lihil,  —  Kvery  |M'rson  may  frwly 
sp«>ak,  write,  or  publish  his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abus«'  of  that  right  ;  and  no  law  shall  be  passed  to 
restrain  or  abridge  the  liberty  of  speech  or  of  th<'  press.  In  all  criminal 
prosecutions  lor  libel,  the  truth  of  the  niatt<>r  alleged  to  be  libelous  may 
Im-  given  in  e\  ichrice  to  the  jury,  .and  if  it  shall  appear  to  the  jury 
that  the  matter  charged  as  lil)eloiis  i>e  true,  and  was  written  or  pul>- 
lished  with  g(M>d  motives  and  for  justiHabh-  ends,  the  party  shall  1h) 
acquitted. 

Skc.  :{2.  I'nrnti  I'roixrh/  \ol  li<  hi  Tiikiii  for  I'rimir  I'm:  —  \'o 
private  |»ro|Krty  sluill  Iw  talien  or  danuiged  for  private  use,  with  or 
without  ioin|Mii>alioii,  unless  bycoiiseiil  of  the  owner,  except  f4  r  prival«i 
ways  ol  neeessiiy.  or  lor  drains  and  ilitches  ;icross  lands  of  others  for 
agrii'ultural,  mining,  or  sanitary  purposes,  in  such  manner  as  may  1m> 
prescril»-<l  by  law. 

Skc'.  ;{.»,  -  liii/ht  III  Jiiiir  Aniifi:  Winiioii.s.  — The  right  of  a  citizen 
to  keep  and  Ix-ar  urni^  in  <lt  iVnse  ol"  his  home,  iH'rson.  or  pro|«'rty, 
or  in  aid  of  ll;»-  i-ivil  |H>wer.  when  tlicreunlo  h-gally  suninxjned.  shall 
never  be  proluiutcd  ;  hul  nothing  iicnin  cuntaint-d  shall  prevent  the 
Ijfgislatun'  from  rHtruluti!ig  ihe  c-arrying  of  wea])ons. 

Sec.  ;{<).  —  hriiu  nci  .  <'i)ni  jnUi  il  hi  (liii  :  Imiiiinitii.  -—  Anv  {per- 
son having  knowMlge  or  |Hissessi.»n  of  fact-;  thut  lend  to  establish 
the  guilt  of  any  other  person  or  corporation  chiirired  with  an  ofTense 
ai;auisi  ihe  iuvss  <ii  i  in'  Si  an-,  siiatl  not  be  exciisjii  from  gi\  ing  U'sTini<>ny 
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?^rr7„  iiun^nrii^S«-tlo„.'m.iU,r.  or  thin.  »»c.™ng  «h„,h 

K3! 'ton  I.W.'  r.t1r.„.p»«i»«  of  p™»n.  »»u.„,^  tor  on™. 

„t'.fu,.  i„^s2  ^»..  hou».^  Kr;ir.r;,rr„r.K 
irnS  r;i«ruK.;TS-  ™Tpto'.. .» ^-^.d  .„d  .bo 

person  or  thinR  to  be  seized.  .    j^    j^^  ^ 

Sirr   4()  —  Stair  May  Kniioor  »«  liusiiutx.  —  The  nghl  oi  in«)  c>i»i 

ments  ever  be  in  force  in  this  state.  ^„;„  ,,  _  The 

7r^„  ;..  thU  (\>nslitution  of  eertain   riRhts  shall  not  t>e  non- 
enumeration   in  this  I  onsiuiMKiii  .  r„,aine(l  l)V   the   |>eon  e. 

Z  oomta.i.m  ot  .|1  .■.n.U.l.l".  I"  » ^SSSl  l^r "     ■"  uS 
County,  and   mon,.-,|«l  ^"■■"-   '"'  '"   ^"S  r,™'  .f.  n  .h.U  not 

j;S.r"rs"".-  ,^;r';o"'i."r,:riiJ^irot  ^^  ^..^^ .», 

non-partisan  eanditlate. 
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Heo.  r»().  —  Lininlntire,  Ezrculire  a-xl  Judicial. — Stfction  I.  The 
powore  of  tho  government  of  the  Stnio  of  Oklahoma  shall  b«  dividiHi 
into  thrwi  separate  d«'i«''ttn<>ni-<;  The  Ix'jriMlative,  ^3xcHM^tive,  and  Judi- 
cial;  and  cxwpt  an  provi«li'(l  in  (his  (%)nstitution,  >he  IjeKinlative, 
Executive,  and  Judicial  departments  of  Kovernmunt  shall  Ihi  separate 
and  distinct,  and  neither  shall  exorcise  the  powers  properly  belonging 
to  either  of  the  others. 

Skc.  Al.  —  HtHermlion  of  Uit/lil  of  Pvoplf.  —  The  L«>gislativ«  author- 
ity of  the  State  shall  Ih>  vested  in  a  Ijegislature,  consisting  of  a  Senate 
and  a  Hous«'  of  Kepresi-nlativcs;  Imt  the  iMHipU-  reserve  to  them- 
selves the  (Kjwer  to  pro|M»se  laws  ami  amendments  to  the  Constitution 
and  to  enact  or  reje<;t  the  same  at  the  |k>11s  inde|>endent  of  the  Legiitla- 
ture,  and  also  reserve  |)ower  at  their  own  option  tt)  approve  or  reject 
at  the  polls  any  act  of  the  Ijegislature. 

Skc.  r)2.  —  Petition;  I'tr  Centum  Required. — The  first  power 
reserved  by  the  people  is  the  initiative,  and  eight  fK'r  centum  of  the 
legal  voters  shall  have  tin*  right  to  pro|M)se  any  legislative  measure, 
and  flft«»en  per  centum  of  the  legal  voters  shall  have  the  right  to 
propose  amendments  to  the  (Constitution  by  petition,  and  every  su(!h 
petition  shall  include  the  full  text  of  the  measure  so  proposed.  The 
8e<!ond  |)ower  is  the  referendum,  and  it  may  be  ordered  (except  as  to 
laws  niK-essary  for  the  immediate  prt*servation  of  the  publit;  |H>ace, 
health,  or  safety\  <'ith«'r  by  pi-tition  signed  by  five  per  <'entum  of  the 
h'gal  voters  or  by  the  licgislature  as  other  bills  are  ena«?ted.  The  ratio 
and  per  «'entum  of  legal  voters  hereinbef<»re  stated  shall  be  based  Ufxm 
the  total  number  of  votes  cast  at  the  last  general  t-lection  for  the- State 
office  ri'ceiving  the  highest  number  of  votes  at  such  election. 

Skc.  .").■{.  -  Hefe  rendu  in;  Petition;  Veto.  -  ll«'fcrendum  petitions 
shall  be  filed  with  the  StM-retary  of  State  not  more  than  ninety  days 
after  the  final  a<ljournment  of  tlie  session  of  the  I^'gislature  which 
pa.ss«>d  the  bill  on  which  the  referendum  is  demanded.  The  veto  (wwer 
of  the  (lovernor  shall  not  extend  t(»  measures  voted  on  by  the  |MH»ple. 
All  elections  on  measures  referred  to  the  iK-iiple  of  the  State  shall  be  haii 
at  the  next  ehn-tion  held  throughout  the  State,  I'xcept  when  the  Legisla- 
ture or  the  (lovernor  shall  o.-der  a  s|H'cial  eUflion  for  the  express  purpose 
of  making  such  reference.  .Vny  measure  referred  to  the  iM-ople  by  the 
initiativ)'  shall  take  elTect  un<l  be  in  f<»rce  when  it  shall  have  Imh'U 
approved  by  a  majority  of  the  votes  ciist  in  such  election.  Any  mea.s- 
ure  referreil  to  the  jM-ople  by  the  n-ferendum  shall  take  elTect  and  be  in 
forire  when  it  shall  have  Imh'Ii  approved  by  a  majority  of  the  votes  cast 
thereon  and  not  otherwise. 

Sec.  'A.  —Style  of  Hills.  —The  style  of  all  bills  shall  be:  "Be  it 
Enattted  By  the  People  of  tlu-  State  of  Oklahoma." 

Skc.  ST).  —  PetitionK  to  be  Filed.  —  Petitions  and  orders  for  the 
initiative  and  for  the  referendum  shall  be  tile.l  with  the  Secretary  of 
State  and  addressed  to  the  (Jovernor  of  the  State,  who  shall  submit 
the  same  to  the  pefiple.  The  Legislature  shall  make  suitable  provisions 
for  carrying  into  elTe<-t  the  provisions  of  this  article. 

Stc.  'ti'>.  —  lii-hnuduin  At)aiuiit  One  or  More  lUmx.  The  rcifer- 
enduni  may  l»e  demanded  by  the  ptjuple  against  one  or  more  items. 
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.ction*.  or  parts  of  any  art  of  the  l>if.«latun.  m  th.  -"^'"^ '"^"";;  J 
which  8U<-h  power  may  b«.  i-Xiuim^A  8Kain«t  a  complete  a-t.  Th.-  Ming  f 
TrSerendum  petition  agai.-.t  one  ur  mon-  item-..  He<.t.onH.  ..r  ,>ar  »f 
IZi  shall  not  delay  the  ren.ainder  of  suehaH  from  U.ommK  o,>e  at.^^^^^ 
u_„  r,7  _  KeM-rrvd  to  County  mul  Ihxlrul.  The  iwwers  or  ine 
iniUativf and  "ferendu.n  reserved  to  the  ,..<.,.le  by  thin  (;..ns|.tut..n 
fnr  fhfl  State  at  lanje,  me  herehv  further  res.-rve<l  to  thr  ic^'iil  M»ters 
Xle?y  eoTn.y  am7..istri..t  then-in.  a.  to  all  ..K-al  leRisla,  ioo.  or  a..t.on^ 
in  the  adminisiration  of  eounty  and  .li«tri.-t  B..vernment  u.  an.l  f..r  tl.e.r 
r«»8Dective  counlieH  and  distrifts. 

8^  58  -l'nxcnh,d  bv  d'nrrnl  Lawn;  Vow,r  of  Count,,  (  omnn.. 
sionerH  in  Load  Mntt.rx.  -~  Tli-  manner  of  exen-isinK  said  l)owers  shall 
rreser  iHHl  bv  general  laws,  .x.-ept  that  Hoards  of  (  ounty  (  on.mis- 

L^™  mav  proviil..  for  the  tin f  exereisin^  the  init.at.ve  and  refn-- 

endim  powers  as  to  UH,.al  1.  /islation  in  their  res.H.t.ve  e..unt.es  an.l 

distrieta.  ^,       ,  ,.    ,„■  ,   _  ti,„ 

Sec.  r>9.  —  iV«m/«T    of    r,t,tion,r.     in     Count,,    or     Ih.-lnrt.         Ill 
remd^te  number  of  iM-titiom-rs  for  the  invoeat.on  of  the  initia  ive 
Tnd  «ferendum  in  eo unties  un.l  .listri.-ts  shall  bear  tw.ee.  or  double. 
?he  ratio  to  the  whole  number  of  le«al  voters  in  su.h  ...lunty  ..r  .listr.et. 
as  herein  provi.led  therefor  in  the  Slate  at  lanje. 

Sei-   W).  —  Mi(ixiir>'<  li'hrUd  Cannot  /«■  l'ro,,oxnl  for  1  hni   yir"- 
Any  measure  rej^-ted  by  the  ,K.oplc-.  through  the  ^^^^^''^^^ll^, 
tivo   and    referendum,    eann.it   be   awain    pro|M.s,'d    by    '»"'    ""»"  ^^' 
within  thr«.  years  thereafter  by  U-ss  than  twenty-tive  iM-r  .-eiitum  of  the 

''•siror-Zfiff/.^  of  Uyixlature  to  I'ass  or  «,,««/. -The  reser- 
vation of  the  powers  of  the  initiative  and  referemluni  in  this  ar  lele 
shall  not  deprive,  the  I.-^islature  of  the  ri.ht  to  repeal  ;^".y  --•»••  J.;;^ 
or  pasr,  anv  measure,  whi.-li  may  be  eonsisten  with  tlu-  (  onstituti.m 
of  the  State  and  the  (\»nstitution  of  the  r.iite<l  Si  ales. 

Srr  G2.  — Corruption  in  InUiotiir  and  /;,/,  r.»./»m.  -  Ui«s  shall 
iM.  provided  to  prevent  .-orruption  in  makiiiK.  pnK-uriiiK.  and  submit- 
ting  initiative  and  referendum  iHtilions. 

ire  \\9.-Lim,lotlon.  »,'""  I'""-"-  "f  l-"''-^l"l"r>'  '"  ''""^  ^^"'."' 
or  S,.cinl  /.a,r.s.-The  I.-.Mslature  shall  no,.  '^^'-'-V^;  "'''';,;.7 
provided  in  this  Constituthm,  pass  any  hieal  or  s|M-.-ial  la^^   author 

'"sec    ll'>a  —  The  ereation.  extension,  or  impairini;  of  liens; 

Skc".  119b.  —  UeKulatinjr  the  alTairs  of  eounlies.  <iti.'s.  towns,  wanls. 

or  school  districts; 

yj,j.    119,.   _  ('hir.«inK  the  names  of  persons  or  places; 

Sec.  liyd.  —  AuUioriziiig  the  layiiiK  out.  oiM'niii«.  altering, or  main- 
taining of  roads,  highways,  streets,  or  aUeys; 

Sec  1190.  -UelutinK  to  ferries  or  bridges,  or  in.  orporating  f.-rr>  or 
bridge  companies,  except  for  the  ere<-ti..n  of  bri.lKes  crossing  streams 
which  form  boundaries  between  this  and  any  other  Stale; 

Sec.  119f.  —  Vacating  roa»ls.  town  plul--.  stmiK,  or  allr.\j,; 

Sec.  119g.  —  Relating  to  cemeteries.  gra\ cyanls,  or  public  grounus 
not  owned  by  the  Statu ; 
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Skc.  llOh.  —  AuthorizinK  Ihf  adiiption  or  It^tinmtion  of  children; 

Hkc.  llOi.  —  IjiN-atiiiK  or  dmnKint;  county  Mfatu; 

SKf.  Illlj.  —  IncoriMiralinK  ••iiu.s,  towns,  or  villa(;c>>i,  or  chanKini; 
tlit'ir  chartont ; 

Skc.  1  lUk.  —  For  tho  op(>ninK  and  conducting  of  i'l«H;iion8,  or  flxinif 
or  cliutiKiiiK  tiii>  places  of  voting; 

Skc.  Mill.  — OrantinK  divorces; 

Skc  I  V.)m.  —  { 'rcatiiuf  oRiccs,  or  proscrihlnK  tho  powers  and  duties  of 
officers  in  counties,  cities,  tr>wns,  election  or  (u-hooi  tlistricts; 

Skc.  ll'.Jn.  —  ('luinKini;  tlie  law  of  descent  or  succe^^nion; 

Skc.  ll'.Jo.  —  lleKuliilinK  the  practice  or  jurisdiction  of,  or  chanRinR 
the  ndes  of  evidence  in  judicial  proceediiins  or  inquiry  ticforo  the  courtn, 
justii'cs  of  the  iH'ace.  sherilTs.  conuiiissioiurs,  arbitrators,  or  other  trihu- 
nuls,  or  providing  or  chunKinn  the  nielhoils  for  tho colUn'tion  of  debt«, 
or  the  enforcernt'iit  of  judKnieiits  or  prescril>inK  the  effect  of  judicial 
sales  of  real  estate  ; 

Skc.  lU»p.  UcKuiutinK  the  fet's,  or  extending  the  powers  and  duties 
of  aldermen,  juslii-cs  of  the  imwc,  or  constables; 

Skc.  llOq.  Henulalinsr  the  management  of  |)ublic  sclu»ols,  tho 
huildiuK  or  n-pairiuK  of  scIi(M)I  hous«s.  and  the  raising  of  money  for  such 
pur|)os<<s ; 

Skc.  llOr.  —  Fixing  the  rate  of  intirest  ; 

Skc.  llDs.  —  AITtK-ting  the  estate  of  minors,  or  |)orsons  under  ciis- 
ability  ; 

Skc.  llUt.  —  Uemitting  fines,  penalties  and  forfeitures,  and  refunding 
moneys  legally  paid  into  tlu-  treasury  ; 

Skc.  llOu.  —  Kxempting  pro|M'rty  from  taxation; 
Skc.  llUv.        I)e<laring  any  named  [M-rson  of  a^e ; 
Skc.  UUw.        Kxtciiding  the  lime  for  tlie  assessment  or  collection  of 
taxes,  or  otherwise  relieving  any  a.ssessor  or  collector  of  ta.xes  from  due 
IM'rformance  of  his  ollicial  dnti<'s,  or  his  securities  from  liability  ; 
Skc.  ll'.lx.     -  (iiving  ettect  to  informal  or  invalid  wills  or  deeds; 
Summoning  or  impaneling  grand  or  petit  juries; 
For  limitation  of  civil  or  i-rimiiwil  actions; 
For  incorporating  railroads  or  other  works  of  internal 


Ski.  llOv. 
Sk<.  11U>. 
Sk<'.  llOzl. 
improvement 
Sk<.  I1!»z2. 


Providing  for  change  of  venue  in  civil  and  criminal 


cases. 

Skc.  12().  —  .V„  Ofinr  In  h,  Ritirid  on  Pny.  -  The  I./«'gislature  shall 
not  retire  any  otticer  on  i)ay  or  part  pay,  or  make  any  grant  to  such 
H'tiring  olti<'er. 

Sk(  .  121.  —  Hiirofii  of  hnmiiimlioti ;  So  Monri)  AiipropridUd  For.  — 
The  1.^'gislature  shall  have  no  |)ower  to  appropriate  any  of  the  public 
money  for  tlie  establishment  and  maintenance  of  a  Bureau  of  Immi- 
gration in  this  State. 

Skc.  122.  —  Kmiiloytrs  of  Li<ii4(iliin' :  Xiimhvr  and  Kmobimrnl.  — 
TIh-  legislature  shall  not  increase  the  number  or  emolument  of  its 
employes,  or  the  employes  of  «itlicr  House,  except  by  general  law, 
whiih  .shall  not  take  cfTict  during  the  term  ai  which  such  iucreuM-  was 
made. 
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7^S  APPENDIX 

SKC.  124.  -  No  «f '-";  Ji«  iVon'^^o^^^^^^^        or  individual  any 

pass  no  law  f  a"^'"^  .^,«  ^^^.^f -^'^unit  es  within  this  State. 
Ixclusiverights  pnviUvges  orimmunm^^      ^^^       ^.^^^        Achon-- 

Sec.  125.-iV''/"«'/^\"  „„  Iwcr  to  revive  any  right  or  remedy 
The  Legislature  shall  have  no  power  to  ^^  ^^  any  statute 

which  may  have  become  barred  ^^^Ji^eed  ^^  ^      ^^^^^  „f  ^  ,on. 
r SgirSiretiS  Cet;  p^orT  taUe  away  such  cause  of  act.n. 

:,'rdSoy  any  --J)"^ 't  Jw.  V;1S«.«  o/  Corporation  or  /«^i^ 
Sec.  126.  -  No  Power  to  ^'1(1'''''^  to  release  or  extmguish. 

ndual.  -  The  If  P«»f  "Jf^f^fextingu^sh'Sg.  in  whole  or  in  part,  them- 
or  to  authorize  the  releasmg  or  extmguis      ^'^^  ^^^^^  „,  individual. 

debtedness.  liabilities.  «[  ^^^'^X^  rnunicipal  corporation  thereof 
to  this  State,  or  any  f^^'^^^ZeZsNot  Affect  Vested  Right..  -The 
SEC.  127.-  R^P««' "{,*'"f;lXe  a  statute  previously  repealed  by 
repeal  of  a  statute  shall  "«*  "l^^Y^^^^Jt  ^^y  accrued  right,  or  penalty 
such  statute,  nor  shal  such  repeal  affect  a^^^^  ^^^^  ^^^^^^^^  ^    ^^^e. 

incurred,  or  proceedings  begun  by  vu- ue  ^,„^„rf^,„(«.  _  Every 
SEC.  130.  -  Acts  to  E'nbracc^)^^  .S   bj<r^    ^  ^^.^^  ^^^jj  ^ 

act  of  the  Legi«l^tu?-e  shaU  ^^^^'^^^'iVal  appropriation  bills,  genera 

.■learlv  expressed  m  its  title.  ex<  tpi  g.  ■  '  •       revision  of  statutes . 

?;iLwil«,  and  bills  adopt^u^aeo^^^^^ 

and  no  law  shall  be  revised,  amend  dor^^^^^  ^^  ^^^^  ^j,        f  as  is 

or  conferred,  ^'y/^^^^Xrorcm  erJed  «haU  be  re-enacted  and  pub- 
revised,  amended,  extended,  or  tonterr  ^^  embraced  in  any  act 

lished  at  length:  Pfo^».^«^'„^*\^v,is  ^^^     "''h  act  shall  be  void  only 
contrarv  to  the  provisions  of  ^»^'^„,^f "°"'   „^sed  in  the  title  thereof. 
Tto  so  much  of  the  law  as  may  not  be  expre.se       ^^^^^^.^^^     Emer- 
Sec.  131.  -  Acl.s  to  Take  Effec  ^"  ^'"   «^    ^f^vs  after  the  adjourn- 
_,„„,._  No  act  shall  take  ef  ^'"Y^i^lrexc^^^^ 

S:!nt  of  the  session  at  -'^^f'Xi^tot.^S.iW.  and  referendum, 
ing  into  effect  provisions  re  ating  to  tn  emergency,  to  be  ex- 

or  a  general  appropnatum  b^.  un^^^^^^^  two-thirds  of  all  members 

nr(>ssed  in  the  act,  the  L«>gislaturi .  b>  a  ^o*-  ,  measure  shall  include 

|.,..,.ted  to  each  H.u.se.  so  ^  "--^^^j^^^^"  ™Lry  for  the  preservation  o 
„nlv  such  m.>asures  as  are  "">"Pdiatel>  n^  .       ^^^^  ^,^^.  Krantmg  of 

the  public  peace,  health.  »•*_ ^^/^^  '^^^j;'  'r  n'livi<l"al,  to  exten<l  longer 
franchises  or  license  to  .^.^"'^^"X  "  rchase  or  sale  of  real  estate,  nor 
than  one  year,  nor  P'-^^^^'^^Jf^j/al  proiLrty  for  a  longer  term  than  one 
the  renting  or  ^^''"'"^"^"^^^I't^bPvetoed  by  the  Governor,  but  such 
year.  Emergency  m^^f^^f^^S  ^  a  three-fourths  vote  of  each  House, 
measures  so  vetoed  may  be  passed  ay  a 

shall  be  enacted. 
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Sec.  133.  —  Sijstvm  r,f  Checks  and  finlanccs  Hvturin  Offirinh. — 
The  Legislature  shall  provide  by  law  for  the  establishment  and  main- 
tenance of  an  effieient  system  of  eheeks  and  balan<*es  between  the 
officers  of  the  Exetmtive  Department,  and  all  corjiinissioners  and  super- 
intendents, and  boards  of  Control  of  State  institutions,  and  all  other 
officers  entrusted  with  the  collection,  receipt,  custody,  or  disbursement 
of  the  revenue  or  moneys  of  the  State  whatsoever. 


ARTICLE   VI 

Sep.  134.  —  Offirinh  Cnnxtiluling  Extcntin  Aiitlnirilif. — ^  The  Ex- 
ecutive authority  of  the  State  shall  be  vested  in  a  (lovernor,  Lieu- 
tenant Ooverior,  S(>cretary  of  State,  State  Auditor,  Attorney 
General,  State  Treasurer,  Superintendent  of  Public  Instruction,  State 
Examiner  and  Inspector,  (^hief  Mine  Inspector,  (\»mmissioner  of  Labor, 
Commissioner  of  Charities  and  Corrections,  Commissioner  of  Insurance, 
and  other  offices  provided  by  law  and  this  (Constitution,  each  of  whom 
shall  keep  his  o'fice  and  public  records,  books,  and  papers  at  the  seat  of 
government,  and  shall  perform  such  duties  as  may  be  designp.ted  in  this 
Constitution  or  prescribed  by  law. 

Sec.  ir>3.  —  Term  and  Duticx.  —  A  Department  of  Labor  is  hereby 
created  to  be  under  the  control  of  a  CN)mmissioner  of  Labor  who 
shall  be  elected  by  the  jjcople,  whose  term  of  office  shall  be  four  years, 
and  whose  duties  shall  l)e  prescribed  by  law. 

Sec.  I'A.  —  lionrd  of  Arbilrnlion  and  Coiirilidlioit.  —  The  Legis- 
lature shall  create  a  Board  of  Arbitration  and  Conciliation  in  the 
Department  of  Labor  and  the  Commissioner  of  Labor  shall  he  ex-officio 
chairman. 

Sec.  108.  —  Seal  of  the  Stale.  —  In  the  center  shall  be  a  five  pointed 
star,  with  one  ray  directed  upward.  The  center  of  the  star  shall 
contain  the  central  device  of  the  seal  of  the  Territory  of  Oklahoma, 
including  the  words,  "Labor  Omnia  Vincit."  The  upper  left  hand 
ray  shall  contain  the  symbol  of  the  ancient  seal  of  the  Cherokee  Nation, 
namely  :  A  seven  i)ointed  star  partially  surrounded  by  a  wreath  of  oak 
leaves.  The  ray  directed  upwards  shall  contain  the  symbol  of  the  an- 
cient seal  of  the  Chickasaw  Nation,  namely  :  An  Indian  warrior  stand- 
ing upright  with  bow  and  shield.  The  lower  left  hand  ray  shall  contain 
the  symbol  of  the  ancient  seal  of  th<>  Creek  Nation,  namely  :  A  sheaf  of 
wheat  and  a  plow.  Th<'  upper  right  hand  ray  shall  contain  the  symbol 
of  the  ancient  seal  of  the  Clir)ctaw  Nation,  namely  :  A  tomahawk,  bow, 
and  three  crossed  arrows.  TIk-  lower  right  hand  ray  shall  <'ontain  the 
symbol  of  the  ancient  seal  of  the  Seminole  Nation,  namely  :  A  village 
with  houses  and  a  factory  beside  a  lake  upon  which  an  Indian  is  paddling 
a  canoe.  Surrounding  the  central  star  and  grouped  between  its  rays 
shall  be  forty-five  small  stars,  divided  into  five  clusters  of  nine  stars  each, 
representing  the  forty-five  states  of  the  Union,  to  which  the  forty-sixth 
is  now  added.  In  a  circular  band  surrounding  the  whole  device  shall 
be  inscribed,  "dreat  Seal  of  the  State  of  Oklahoma.  15K)7." 

Sec.  193.  —  Trial  by  Jury  Waived.  —  In  all  issues  of  fact  joined  in 
any  court,  all  parties  may  waive  the  right  to  have  the  same  deter- 
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mined  by  juryT^^^^^'a-  the  finding  of  the  jud«e.  «,K.n  tho  faets, 
Sec.  194.-^«rtf/o/ed'«r^^<^     r,M    n  '  ^^^^  ^^^^^.^^^ 


?% 


^•i' 


, 


i^i 


ARTICLE   IX 

CORPOHATIONS  —  DEFINITION 

SKC.  205.  -  Ha.e  All  Pourrs  -' /^-^^^ /::!.:,;:^;i^::":u^  tSJ 

in  this  article,  the  ^'\^.  ''""^^nJ^o^  h^in^r  any  power  or 
all   associations   and    ^^^   sto^^k   m  mpanH       i         u^    ^^^  ^^^^.^.^^^ 

privileges,  not  possessed  by  i"^*"^ '""'"'.  ,^^  ,.,,,,  .rolled  by  the  State ; 
Corporations  and  public  i-titutuHis  ow  ed  or  «  -I'^^^^y  .^  ,,y  ^, 
the  term  "charter"  «haU  mean  tlu    charter^  oi  K.^.^^^^^^^,  .^all 

under  which  any  '^"'"P^'-fX-l^^a  r  oretn  ,T,  po  ati.,ns  are  permitted 
mean  the  authority  under  which  all  torei^n        i 

to  transact  business  in  this  State  c„„MrHcl  and  Oixralc  Lines. 

SEC.  206.  -  ^7'';;;"  '^^;;;^';;;'  ex  Ss  ?  SlVhone  or  teU^raph  cor- 
—  Every  railroad,  ml  pipe.  I-^"^'/,;'.  ,,,u,,.:,^, ,  to 'do  a  transportation 
poration  or  association  ""-^^^'r-^*  "  '^f^^th  S  ate  for  such  purpose, 
or  transmission  b"«>"««V''  1.  riihUo  o  truct  an.l  .operate  its  line 
shall,  each  respectively  have  .he  r^^u  »'  "^j  \,;,..„.„,,t  ^t  the  State 
betweenanyp(m.ts.nth>htatc.an     as,u  ^^^^^    ^^^^  ^.^^^^ 

^ZJi^^Xl^,  S;t;;^St-:i::t  U,  ..  .....  a..  raHroad 

or  such  line.  oihir'^    ('<irs    (iikI    /'((.s^'  »</(r.s.  — 

Sec.  207.  -  To    Trampnrl    Each    Oth,r^    «  respe.-tiv.'ly. 

Every   railroad,   ear.   or  express   < '''"Kjnd  i^i.H;^a.'h  <>ther-s  .-ars. 
re,.eive  and  transport  ^v-thout  dela.  o     I.m         "-^     I  ^„,i  „.^^.,^. 

loaded  or  empty,  tonna^-e.  and  P^-e  ...     ,    '        „i,,i„„  .....atcd  by  this 
tioiis  as  may  be  pres-riLed  b>  < ^^^  ^    ^    >    .  ^,,^,j  ,,, 

Constitution  or  by  a.-t  of  the  I^e!,M^lat         o    i.  ^.„„„„/,,,o„.  - 

SKC-.  208.  -  Oil  ri,><  ^^-';';'':;  ,'^:  5'    /',,  ;;.asonable  control  an.l 
AH  oil  pipe  companies  shall  be  -^^^^'         ,    ,    „  ,,,,,.ivc  and  trans- 
regulation  of  the  ^-^V^^''^'^»^"^^Z^L.  un.l.r  such  rules  and 
port  each  other  s  tonnage  or  o     ,  V^  ';';""   ,,,   ,o„unission. 
regulations  as  shall  be  pres.T  bed  bv  '-i^^-  "^  ;"      Tmnsmit  Earh  Other's 
%^c.  2m. -Telephone  a  .ul  ^ ''^''  ^^^' \^J;   .^^^rai^    for    hire. 
Messages.  -  All    telephone  /^-^     '^  J,  ;^^^^^^^^^  ^!^.  ,  .'.nuir's  messages  with- 
shall  each,  respective  y,  receive  '^"'1    '^  ;\'4'.,,  ..onncctions  with  each 
out  delay  or  discrinunatmn    and  >"^ :'  '      '^  ,^^  ,,^  ^j^^n  ,,,  „r,.seribed 
other's  lines,  under  such  "^';;^;;'  .  ^^   'ro.^tituti.m,  or  any  act  of 
by  law.  or  bv  any  comniis<ion  cieatt  d  n> 
the  Legislature,  for  that  P'/n'ose  ^^  _^.^^^^^  .    ,^,, ,(,„„,  „/ 

Sec.  210.  -  Railroads  Inbhe  '''''/  '''^I'^iJucted.    or    which    may 
Direclors,    c<c.  —  Railroads    heretofore    Loubirucicu. 
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hereafter  be  eonstructed  in  this  Stale,  are  hereby  dechired  public 
highways.  Every  railroad  or  other  pubhe  service  corporatiun  organ- 
ized or  doing  business  in  this  State,  under  the  laws  or  authority  thereof, 
shall  have  and  maintain  a  pul)Iic  otiiee  or  plaee  in  this  State,  for  the 
transaction  of  its  business,  where  transfers  of  stock  shall  be  made,  and 
where  shall  be  kept,  for  inspection  by  the  stockholders  of  such  corpora- 
tion, books,  in  which  sliall  be  recorded  the  amount  of  capital  stock 
sul)scribed,  the  names  of  the  owners  of  stock,  the  amounts  owned  by 
them,  respectively;  the  uinoimt  of  stock  i)ai(l,  and  by  whom;  the 
transferor  said  stock,  with  tlicdaleof  transfer;  I  he  amount  of  itsa-ssets 
and  liabilities,  and  the  names  and  places  of  residence  of  its  officers, 
and  such  other  matters  re(iiiired  by  law  or  by  order  of  the  Corporation 
Cotnnussion.  The  directors  of  every  railroad  company,  or  other  public 
service  corporation,  shall  hold  al  least  on.'  meet  inu:  annually  in  this  State, 
public  notice'  of  which  shall  be  given  thirty  days  im'viously,  and  the 
president  or  superinleiidiiit  of  t  very  railroad  company  "and  other 
public  service  corporation  organized  or  doing  imsiiiess  in  this  State  under 
the  laws  of  this  State,  or  the  authority  thereof,  shall  report  annually 
under  oath,  and  make  such  other  reports  a?  may  l)e  required  by  law  or 
order  of  the  Corporation  Commission,  to  said  Commission,  their  acts 
and  doings,  which  rei)ort  shall  include  sucli  malti-rs  relating  to  railroads 
and  other  pul)lic  service  corporations  as  may  be  prescrihed  by  law. 
The  Legislature  shall  pass  all  ne.-essary  laws  enforcing,  by  suitable  pen- 
alties, all  the  provisions  in  this  sj'ction. 

Skc.  211.  —  KoUitnj  Slock  Considrnd  Prrsnnal  I'rnficrty,  Subject  to 
Sale.  —  The  rolling  stock  and  all  other  movable  property  belonging 
to  any  railroad,  transportation,  transmission,  or  other  public  corpo- 
ration in  this  State,  shall  be  considered  personal  property,  and  its  real 
and  personal  property,  or  any  {)art  thereof,  shall  be  liable  to  execution 
and  sale  in  the  same  manner  as  the  property  of  individuals;  and  the 
Legislature  shall  j)ass  no  laws  exempting  any  such  property  from  execu- 
tion and  sale. 

Si:c.  2V2.  —  Must 
l)ublic   ser\ice 


LitK 


No 


//()/  CoiiKoliilatr  iiitli  Coinintiiig 
corporation,  or  the  lessees,  jairchasers,  or  nianagers 
thereof  shall  consolidate  the  stock.  i)i-(»[)erty.  or  franchises,  of  such  cor- 
poration wilii,  or  lease  or  ;)urchase  the  works  or  franchises  of,  or  in 
any  way  control,  any  other  public  service  corporation  owning  or  liaving 
under  its  control  a  paraHel  or  .-ompeting  line  ;  except  by  enactment  of  tho 
Legislature  upon  the  reconitr"n(lation  of  the  Corporation  Commission  : 
Provided,  however.  That  the  Legislature  shall  never  enact  any  law  per- 
mit ting  any  public  st'rvice  corporation,  tlie  lessees,  purchasers,  or  mana- 
gers thereof,  wlie.i  such  public  service  corporation  is  organized  under  tho 
laws  of  any  other  State  or  of  llu'  I'nited  States,  to  consolidate  the  stock, 
property,  or  franchise,  of  such  corporation  w  it  h,  or  lease,  or  ptirchase,  the 
works  of.  franchises  of,  <jr  in  any  way  control,  any  other  public;  service 
corporation,  organized  uinler  the  laws  of  any  other  State,  or  of  the 
L'nited  States,  owning  or  ha\  ing  under  its  control  in  this  State,  a  parallel 
or  competing  line;  nor  shall  any  (dticer  of  such  corporation  act  as  an 
officer  of  any  other  corporation  owning  or  controlling  a  parallel  or  com- 
peting line. 
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"T.r  2n  -  Must  not  Comolidatc  inth  Company  Organized  in  Another 

or  trani,ml««ion  .onipany.  "«»""'  "J ,  ,h„wl«,  with  any  railroail 

struct  and  »P'™'« '/S  J^f "l^S  ITac-quirh*  the  »on«.nt 
°f  .SeTX^tfomLE'Soatrol  o'  'l»  .tr...  or  highway  propo^d 
.„b.«K-«pi«lby  ™eh.t™tr.,l»^^^^       ,.„„.«..»». -No  railroad. 
Sec.  215.  —  iWufsf  Accept  nuvi.  ■>       ,.  :„„  corporation  in 

transportation,  transmission,  or  «ther  pubhc,  ™e  corp 
existence  at  the  time  of  the  adoption  of  thsConstitu  urn 
the  benefit  «{ -^ J^^^-^^^oTthisTo^^^^^  ^f' 

-^irruXrvaTartiran^^  -  -^^^- 

any  of  ^--^ZZ!:^^^:^^:^^^  Manufacturea  ty  it  ^ 

or  commodity  '"^""f'^^tured.  m med.  or     rodm^  '  ^^.^^^.^ 

authority,  or  which  it  may  °^";  J.  r^.'^^'^J'l^Si  articles  or  com- 

=i!s::rsa;rs«  ^SS'^^^^-  -  ^^^  ^-  -^-  •^^ 

'%'rm  -'^r™1W^^^^^^^^  ^-/"--•-   ^^-«"^^'';  [rats' 

within  this  State,  except  to  its  ^;'nP'»> ''^  ^"^  ^^  j^^ .  to  ministers 
agen.s.  surgeons  physu-ians.  f ,f,/;'"r'^l^\''J'^,,  g  Men's  Christian 
of  religion,  traveling  ^^  ^Ist d  c£  U^^^^^  eleemosynary  in- 
Associalions.  J^-^^J^^f^.J^  J^^^^^^^^^  in  charitable  and  eleemo- 

stitutions  and  persons  exnusivtiy  •''^"^,         ,  ^^^g  and  to  such 

sy nary  work ;  to  indigent  ^^^^^^  ^^^  ^C^t.U,  and  the 
persons  when  transported  by  «"'''^™'^ '^^;t"i^  to  inmates  of  the 
necessary  agents,  employed  in  ^^'IVhTSJ Volunteer  Soldiers,  and  of 
National  Homf  or  Stut^^^^  ,„d  ^hose 

Soldiers'  and  Sadors  H^J^^^J"^^^^^^^  ^f  managers  of  such  Homes ; 
returmnghonie^terdscliarge.a  ^^^  ^^^.^  equipa«e  while 

to  members  ^.^"^"f^'^.^^^ry  caretakers  of  live  stock,  poultry,  and 
travehug  as  such .   to  necessary  i^ai  ^  ^^  I  nemen  of 

fruit ;  to  employes  of  sleeping  cars  "^^^[f^^^^j^'^if^rvice  employes, 
telegraph  and  telephone  ^•"P^";^^^ '  *°  f  ^^^^f^^^^^^  inspectors ; 
postofflce  inspectors,  eusoms^m^^^^^^^^^  ^^^  1^^,! 

SvSS^SullSKajSipany  or  transportation  company 
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is  interested,  persons  injured  in  wret^ks,  and  physicians  and  nurses  at- 
tending sueh  persons :  I*rovided,  That  this  provision  shall  not  bo  eon- 
strued  to  prohibit  the  interchanRe  of  passes  for  the  offieers,  agents,  and 
employes  of  common  carriers  and  their  families ;  nor  to  prohibit  any  com- 
mon carriers  from  caiTvinK  passengers  free  with  the  object  of  providing 
relief  in  cases  ol"  ifinoral  epidemic,  jiestilence,  or  other  calamitous 
visitation ;  nor  to  prevent  them  from  transporting,  free  of  charge,  to 
their  places  of  employment  persons  entering  their  service,  and  the 
interchange  of  passes  to  that  end ;  and  any  railroad,  transportation, 
or  transmission  company  or  any  person,  other  than  the  persons  excepted 
in  this  provision,  who  grants  or  uses  any  such  free  frank,  free  ticket,  free 
pass,  or  free  transportation  within  this  State,  shall  be  deemed  guilty  of  a 
crime,  and  the  Legislature  shall  provide  proper  penalties  for  the  violation 
of  any  provision  of  this  section  by  the  railroad  or  transportation  or  trans- 
mission company,  or  by  any  individual :  Provided,  That  nothing  herein 
shall  prevent  the  Legislature  from  extending  these  provisions  so  as  to 
exclude  such  free  transportations  or  franks  from  other  persons. 

Sec.  218.  —  Railroads  to  Pasa  Through  County  Scatn.  —  No  railroad 
hereafter  constructed  in  this  State  shall  pass  within  a  distance  of  four 
miles  of  any  county  seat  without  passing  through  the  same  and  estab- 
lishing and  maintaining  a  depot  therein,  unless  prevented  by  natural 
obstacles  such  as  streams,  hills,  or  mountains :  Provided,  Such  town, 
or  its  citizens,  shall  grant  the  right-of-way  through  its  limits  and  suffi- 
cient ground  for  ordinary  depot  purposes. 

Sec.  219.  —  Election;  Terms;  Vacancy.  —  A  Corporation  Commis- 
sion is  hereby  created,  to  be  composed  of  three  persons,  who  shall  be 
elected  by  the  people  at  a  general  election  for  State  officers,  and  their 
terms  of  office  shall  be  six  years :  Provided,  Corporation  Commissioners 
first  elected  under  this  Constitution  shall  hold  office  as  follows :  One 
shall  serve  until  the  second  Monday  in  January,  nineteen  hundred  and 
nine ;  one  until  the  second  Monday  in  January,  nineteen  hundred  and 
eleven ;  and  one  until  the  second  Monday  in  January,  nineteen  hundred 
and  thirteen;  their  terms  to  be  decided  by  lot  immediately  after  they 
shall  have  qualifieil  :  In  case  of  a  vacancy  in  said  office,  the  Ciovernor 
of  the  State  shall  fiil  such  vacancy  by  appointment  until  the  next  general 
election,  when  a  successor  shall  he  elected  to  fill  out  any  unexpired  term. 

Sec.  231.  —  Appeals  to  Supreme  Court;  Ads  of('ommissioH  Not  to  be 
Suspended  Except  by  Supreme  Court.  —  From  any  action  of  the  (Jom- 
mis.sion  prescribing  rates,  charges  of  classifications  of  traffic,  or 
affecting  the  train  schedule  of  any  transportation  company,  or  requiring 
additional  fa<'ilities,  conveniences,  or  i)ul)lic  service  of  any  transportation 
or  transmission  company,  or  refusing  to  ap|)rove  a  suspending  bond, 
or  requiring  additional  security  thereon  as  hereinafter  provided  for, 
an  appeal  (subject  to  such  reasonable  limitations  as  to  time,  regulations 
as  to  procedure  and  provisions  as  to  cost,  as  may  be  prescribed  by  law) 
may  be  taken  by  the  corporation  whose  rates,  charges,  or  classifications 
of  traffic,  schedule,  facilities,  conveniences,  or  service,  are  effected,  or 
by  any  person  deeming  himself  aggrieved  by  such  action,  or  (if  allowed 
by  law)  by  the  State.  Until  otherwise  provided  by  law,  such  appeal 
shall  be  taken  in  the  manner  in  which  appeals  may  be  taken  to  the  Su- 
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preme  Court  fromtho  DistriH  f'..urts.  ...x.-.-pl  that  such  an  app<.al  shall 

be  of  riRht.                   .     •       ,      4  ,.,/„,„  Cst    l,i<l<hl<ilm:<i',  Honrh,  nwl 
Sep.  242. — i  oinnnxxinu  ii>.  ('omiiussioii    shall 

ascertain,  and  enter  of  "'''••'^•'v''^  '^  .,  '  '  nde d  in  <-..nstnH-ti..n 
early  as  praetieahh-.  the  ^^^j^^^^jf  ^^^  an  other  puhlie  servieo 
and  equipment  p.'r  mile  o  ^'^J'^^'^lTvsv.udvd  I0  proeure  the 
corporation  in  Oklahoma,  t*"-/^";''"  ^  ''  ";"^"-,,,,  ^^    „ir,.  to  reeonstruet 

If''  in-  wk  S""  an^tJrpor'tLrion  fl^^  and  to  replace 

the  roadbed,  track,  d'-pois  a.iu  i.»     1  •,    „  1  ^^  other  public  serv- 

all  the  physical  propertu.  ^^^^^^X^tilt^n,  boEds  deben- 
ice  corporation.  I\  ^"^'' ^'^'V  ,,'„'„,,„,  resnectivelv  thereof,  when 
tures,  and  indebtedness  and  ^^-^^^T^^J^/S;  purposes  issued,  how 
issued,  and  the  rate  of  interest,  ^^•^"Z*"' '^Z  ,i\,!'e  jn  cash,  property, 
used,  to  whom  issued,  to  whom  ^.;  <^;  JJ  .^^^^^  J/ ..^Leed;,  by  whom 
orlabor.if  any,  received  therefor,  *''fVnr,,Ttinff  t  b<>  due  thereon,  the 
the  indebtedness  is  held  the  =^'""»";  P"[»"  JE'^V^,  Z\  his  address, 
floating  indebtedness  of  the  ^ompanv  toj*^'^^  J'  ;  ^o  the  railroad 
the  credits  due  o>t^^;;P^^^^^^^  or  other 

company  or  other  punnc  ser\  u .  «     i  amounts  purporting 

sales  of  said  road  its  P™P"  •;■  ^^/^^^^    ";S  tSm^^^^^  Commission 

to  have  been  paid,  and  in  what  " "^""^ 5 1^,^"; '1*;^  ., "[ ,,  the  officers  of  the 
itS^:r  P^ll^^S;;S^:^lo:;S  the  wages  paid  its  em. 

^'sL'c'24.5  -D././  0/  Co,„nn^>>ion  to  InvcMU,a,e  Rale.;     A^« V   M« Jj 

Commission  shall  have  power,  ^^n'ljt  ^     'rcby  made  1  .      ^^.^ 

vestigate  all  through  freight  or  PJ^  ,''  "^/^tthe  'ommission,  exces- 
State,  and  when  the  same  are  in  the  "P'  '""  ^  ;"*  J^.  Tommeree  Law. 
sive  or  levied  or  laid  in  violation  "J  »'   .\ntcjs  .  U  C  o^^ 

or  the  rules  -f -«J  ^raUrl  ^a  "      lu  ,^^  of  the  facts  and  re- 

the  proper  officials  ot  tin  raurod. .   i  ..orredions.  as  the  case  may 

quested  to  reduce  them  or  make  the  P"  P*  ^  ""* '  '^  ,.orre<-tions  are  not 
be.     When  the  rates  are  not  <'h^"«;'  "y,/^     jS  VtThall  be  the  duty 

sion  in  all  such  matters  ;;„,,,_  ^o  person,  company,  or 

p.»enger,  between  pomt,  '"thin  lh.»  b^a      >"  th.   P«^^^^^ 

operated  with  n  ll"»  ««?^  ""^  .^X   Th"     "^'"^^^  C..,nmi»»on 

r.rhrii^;wert°„"Sp'^rar<^^ 
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more  than  two  wnts  |mt  iiiili-  for  tlu-  transportation  of  passj-ngers  within 
the  State. 

Skc.  2.V1.  —  MiiKl  \i)l  Corilrihuli  to  Klictionn.  —  Xo  corporation 
organized  or  doing  Imsiness  iu  this  State  shall  he  permitted  to  intlueneo 
elections  or  ofTieial  duty  by  contrihiitioiis  of  money  or  anything  of  value. 
Sec.  2.')'>.  —  .S7i«//  Xol  Own  SlocL-  of  Anollnr  Corpornlion. —  'So 
corporation  ehartered  or  licensed  to  do  business  in  this  State  shall  own, 
hold,  or  control,  in  any  manner  whatever,  the  stock  of  any  competitive 
corporation  or  corp<jrations  engaged  in  the  same  kind  of  business,  in  or 
out  of  the  State,  except  such  stock  as  may  be  pledged  in  good  faith  to 
secure  bona  fide  indebt«(lness  accpiired  upon  foreclosure,  execution, sale, 
or  otherwise  for  the  satisfaction  of  debt. 

Skc.  2r>(J.  —  .U ,<.,./  DU/ios,  of  Slorl:  in  Twdvv  MoHlh.i;  Hank  anil 
TruKt  Comimnij.  —  In  all  cases  where  any  corporation  ac(iuires  stock  in 
any  other  corporation,  as  herein  provided,  it  shall  be  required  to  dispose 
of  the  same  within  twelve  months  from  the  (Ial«"  of  acquisition;  and 
during  the  period  of  its  ownership  of  such  stock  it  shall  have  no  right  to 
participate  in  the  control  of  such  corporation,  except  when  j)ermitted 
l>y  order  of  the  Corporation  Commission.  Xo  trust  company,  or  bank 
or  banking  company  shall  own,  hold,  or  control,  in  any  manner  whatever, 
the  stock  of  any  other  trust  company,  or  bank  or  banking  company! 
exce|)t  such  stock  as  may  \w  pledged  in  good  faith  to  secure  bona  fide 
indebtedness,  accpiired  upon  foreclosure,  execution  sale,  or  otherwise  for 
the  .satisfaction  of  debt  ;  and  such  stock  shall  be  dispos<;d  of  in  the  time 
and  manner  hereinbefore  provided. 

Skc.  2.")7.  —  .U(/.s7  Sdhiiiil  to  Arhilration. — Kvery  license  issued 
or  <'harter  grant<'d  to  a  mining  or  public  service  corporation,  foreign 
or  dcmiestic,  shall  contain  a  stipulation  that  such  corporation  will 
submit  any  dilTerence  it  may  have  with  employes  in  reference  to 
labor,  to  arbitration,  as  shall  be  provided  by  law. 

Skc.  2()().  —  Monopoly;  Mii!<l  Xot  Discriminate.  —  Until  otherwi.se 
provided  l>y  law,  no  person,  firm,  association,  or  corporation  engaged 
in  the  producti(m,  manufacture,  distribution,  or  sale  of  any  com- 
modity of  general  use.  shall,  for  the  purpose  of  creating  a  monopoly 
or  destroying  competition  in  trade,  discriminate  between  different  per- 
sons, associations,  or  corporations,  or  different  sections,  communities, 
or  <'ities  of  the  Stat«',  by  selling  such  commodity  at  a  lower  rate  in  one 
section,  community,  or  city  than  in  another,  after  making  due  allowance 
for  the  dilTerence,  if  any,  in  the  grade,  ((uantity,  or  quality,  and  in  the 
ac'tual  cost  of  transportation  from  the  i)oint  of  jmnluotion  or  manufac- 
ture. 

ARTICLE   X 

REVKM'K    AND    TAXATION 

Sec.  27L  —  Exemptions;  Manitfactiirin'j  Establishments.  —  The 
Legi.-ilature  may  aulliori/,e  any  incorporated  city  or  town,  by  a  majority 
vote  of  its  electors  voting  thereon,  to  exempt  manufacturing  establish- 
nn'uts  and  public  utilities  from  nmnicipal  taxation,  for  a  period  not 
e.xci^^ding  five*  years,  as  an  inducement  to  their  location. 
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Srr  072  -  AxHexsmvnh  for  Local  Improvements.  -  The  Legislaturf 

mmmmmi 

C^Z:Z^X^i'^^^^^  hi«  om^e.  and  h«  otherwine  pun 
'''t^^'^^'^^uT^'^^ot  ai.en.-Tl..  credit  of  the  8tat 

C-"rr%raT  r8VtrSr'rak°o^^.r  or  stockholder  in.  m 
l?e'donIti:.n  by  Rift,  subscription  to  stock,  by  tax  or  otherwise,  t 
anv  comDanv,  association,  or  corporation. 

Svr^S9  -  .SVa<.    May    Contract    Debt.;     Limitation. -The   8ta1 
n,av    to  meet  casual  deficits  or  failure  in  revenues,  or  for  expens. 

"^'MKr^'k)  -May  Contract  Debts;    to  Repel  Invasion. -In  additi. 
to"tt  Sve  Sed  ^ower  to  contra...t  debts    the  State  may  e^^^ 

sif  1^  r  r~;ss  K"^^^i?«^p^ 

Sts  shaSb^  applied  to  the  purpose  for  whu-h  it  was  raised,  or 
repay  such  debts,  and  to  no  other  P"'-P«««  *^ateN er.  _ 

vspr   21)1    — /J< b'.f ;      Limitations;     Submitted    to    reople^.        rixct 
the  debts  ;pe.-i^Hcd  in  sections  twenty-three  and  twenty-four  of 

fi  1!  m.  .    l.ts  shall  hereafter  be  contracted  by  or  on  behalf  of  t' 
Si  i  \    let  sth'tbt  sill  be  authorized  by  law  for  some  wc 
«    ibj."     to  be  <listinctly  specified  therein;    and  such  law  ^lall  1 
;>se  and 'provide  for  the  colkn-ti-.n  of  a  <^-f  ^^'"J^^^;'^,;'^  ^  I 
«,iiru.i..nt  to  uav    the  interest  on  such  debt  as  it  falls  Hue  anu  a 
t       av  and  £  u  r^c^  the  principal  of  such  <lebt  with.n  twen  y- 
V  >i  Lh    the  tiuH-  of  the  co..tra<tinK  thereof.     No  su.,h  law  shall  t. 
;.ffe-l  ml  i    shall,  at  a  general  .-lec-tion.  have  been  submitted  to 
Se  and  hive  i^eive,!  1  majority  of  all  the  vot|^ -t.  ^.r  anda«ju 
t  at  such  ehH-tion.     On  liie  final  passaRt^  of  such  bill  in  either  no 
f  th.   liislature.  the  question  shall  be  taken  by  yeas  ami  nayj    c 
,lulv  entered  on  the  journals  thereof,  an.l  shall  be .      Shall  this 

ass.  Ind  ouKhl  the  same  to  receive  the  sanction  ot  the  pi^ople  ! 
^k:c.-2\y2.- Limitation    Upon   Debts  of  CUy,   County,  •''^j.  /"' 
Feoul       Sinkini,  f'.«</.  -  No  county,  c.ty.     own.   township    scd 
iZvU  or  other  political  corporation,  or  subdivision  of  the  St 
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shall  he  allowed  to  l>e<'omi>  indohttMl,  in  any  manner,  or  for  any  pur- 
pose, to  an  amount  oxrwdinK,  in  any  y»'ar,  the  inoomp  and  revenue 
provided  for  such  year,  without  the  assent  of  thnf-ftfths  of  the  voters 
thereof,  voting;  at  an  eiej-tion,  to  he  heiij  for  that  pur|K)se,  nor  in  eases 
requiring  su<'h  assent,  ►hail  any  indei)te<iness  he  allowed  to  he  incurred 
to  an  amount  includintr  existioR  indehtedness,  in  the  aK^reRate  exceed- 
ing five  per  centum  of  tlie  valuation  of  the  taxahle  prop«'rty  therein, 
to  he  ascertained  from  the  last  assessment  for  Slate  an<l  county  pur- 
|K)ses  previous  to  the  in<'UrrinK  «)f  such  iiulehfedness :  I*rr)vided,  That 
any  county,  city,  town,  tov,  nship,  school  district,  or  other  (Militic-al  cor- 
{wration,  or  suhdivision  of  the  State,  im-urring  any  indehtedness,  requir- 
ing the  assent  of  the  voters  as  aforesaid,  shall,  iM-fore  or  at  the  time  of 
doing  so,  provide  for  the  collection  of  an  annual  tax  sufficient  to  pay  the 
interest  on  such  indehtedness  as  it  falls  due,  and  also  to  constitute 
a  sinking  fund  for  the  payment  of  the  principal  thereof  within  twenty- 
five  years  from  the  time  of  contracting  the  same. 

Sec.  293.  —  Public  ClilituH;  IndthtvilntsK  for;  Sinking  Fund. — 
Any  incorporated  city  or  town  in  this  State  may,  hy  a  majority  of 
the  qualified  property  tax  paying  voters  of  such  city  or  town,  voting 
at  an  ele<'tion  to  he  helil  for  that  purpose,  he  allowed  to  hecome 
indebted  in  a  larger  amount  than  that  specified  in  section  twenty-six, 
for  the  purpose  of  purcha.sing  or  constructing  public;  utilities,  or  for 
repairing  the  same,  to  be  owned  exclusively  by  such  city :  Provided, 
That  any  such  city  or  town  incurring  any  such  indebtedness  requiring 
the  assent  of  the  voters  as  aforesaid,  shall  have  the  power  to  provide 
for,  and,  before  or  at  the  time  of  incurring  such  indebtedness,  shall 
provide  for  the  collection  of  an  annual  tax  in  addition  to  the  other 
taxes  provided  for  by  this  Constitution,  sufficient  to  pay  the  interest 
on  such  indebtedness  as  it  falls  due,  and  also  to  constitute  a  .sinidng  fund 
for  the  payment  of  the  principal  thereof  within  twenty-five  years  from 
the  time  of  contracting  the  same. 


ARTICLE   XII 

HOMESTEAD    AND    EXEMPTIONS 

Sec.  304.  —  What  to  ConsiM  of.  —  The  homestead  of  any  family 
in  this  State,  not  within  any  city,  town,  or  village,  shall  consist  of  not 
more  than  one  hundred  and  sixty  acres  of  lan<l.  whii-ii  may  be  in  one 
or  more  parcels,  to  be  seUn'ted  hy  the  owner.  The  homestead  within 
any  city,  town,  or  village,  owned  and  occupied  as  a  residence  only,  shall 
consist  of  not  exceeding  one  acre  of  land,  to  be  selected  by  the  owner : 
Provided,  That  the  same  shall  not  exceed  in  value  the  sum  of  five 
thousand  dollars,  and  in  no  event  shall  the  homestead  be  reduced  to  less 
than  one-quarter  of  an  acre,  without  regard  to  value :  And  Provided 
Further,  That  in  ease  said  homestead  is  used  for  both  residence  and  busi- 
ness purposes,  the  homestead  interest  therein  shall  not  exceed  in  value 
the  sum  of  five  thousand  dollars :  Provided,  That  nothing  in  the  laws 
of  the  United  States,  or  any  treaties  with  the  Indian  Tribes  in  the  State, 
shall  deprive  any  Indian  or  other  allottee  of  the  benefit  of  the  homestead 
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-^ ~  T^T^^n     And  Provided  Further.  That  any 

.nd  exemption  lawH  of    h^^^^^^^^^^^  „„,  ,.,  ^ho  character  of 

SBC.  m-i.  -  /''»"■'•":''  ^'."7,  i;  and  i«  he"'»>v  protected  fn.m  forc^ 
homestead  of  the  fam'ly  fh*  »^-  Jjf /J^'^^e  purchaH.-  money  therefor 
Hale,  for  the  payment  of  debtH.  ^^^^P^  °'  ^^  \^„  thereon,  or  f  york 
Tr  a  part  of  nueh  P"''-haKe,,'"  " J^ •  J  l^^^^^^^^*;^  thereon ;  nor  nhall  the 
and  material  u«ed  '" ';T'*'"'1^"J '?i  "uuout  the  con«mt  of  hw  or  her 
^wner.  if  married.  «ell  ^h^^;";""**;;'*  rp?eHcrilH,d  by  law :  Prov.de<l. 

\^:^'^:^^^:r^  rate  of   mtere. 

contract  a-  to  the  rate  of  •"t^^^' ^^^.^  intum  per  annum,  and^ 
agree  upon  any  rate  ""^i"  .^'^VT^i  uaKs  of  «ix  and  ten  per  centum 
until  reduced  by  the  I>;^«>^^";f';jthe  maximum  contract  rates  of 
shall  be.  respectively,  the  legal  ana 

interest. 

ARTICLE   XVni 

MUNICIPAL   CORPOBATIONB 

Munimpal  oor|»r.lio»«  «h.ll  not  1»  in»'M    ^  ii„„„K„ati„„  .nd  or- 

CHARTERS 

SKC.  413.  -  iroce^ure  forj^^  IC trn^o '' th^ i^"' i^- 
Any  city  contaimng  a  P°P"  *i'""  "^s  own  government,  consistent 
habitants  may  frame  ^^"^f'J^^.^'^^^  "nd  laws  of  this  State,  by 
with  and  subject  to  the  ^^^'n***'^"^"'"  *J  of  two  from  each  ward, 
Causing  a  board  of  freeholders.  ^^P"'**'^.  °'  „  he  elected  by  the 
whoThall  be  qualified  elc..ors  o  ^id  cUy .^^l"  or  special  election^ 
qualified  electors  of  said  c  ty .  at  any  k  ^^^^^  ^^^^  election,  to 
Ihose  duty  it  shall  *>« ^  ^*i'"  ^  3  .^ty ,  which  shall  be  signed  in 
prepare  and  propose  \«h*^*f /"VJ^ard  or  a  majority  of  them  and 
duplicate  by  the  members  «f J^f  ^^^^  executive  officer  of  such 
returned,  one  copy  of  said  charter  U)  tne  ^^^  ^^^^^^  ^        j^  h 

eity,  and  the  other  to  thej^^su^rpro^^ed  charter  shall   then  bo 
said  city  shall  be  «t"»*«J;„^„^"'^„  Mshed 

published  in  one  or  more  ^f'^^^'^^J^Zyrie  days,  if  in  a  daily  paper. 
Son  within  said  city,  for  at  l«^*J*«j2kly  Paper,  and  the  first  publi- 
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charter;  and  within  thirty  days,  and  not  earlier  than  twenty  day* 
after  HUPh  publication,  it  Hhall  lie  Mubmitted  to  the  qualified  eUxstont  of 
■aid  city  at  a  general  or  special  election,  and  if  a  majority  of  such 
qualifltnl  electors  voting  thereon  shall  ratify  the  same,  it  shall  thereafter 
be  submitted  to  the  Oovernor  for  his  approval,  and  the  (lovernor  shall 
approve  the  same  if  it  shall  not  be  in  conflict  with  the  Constitution  and 
laws  of  this  State.  Upon  such  approval  it  shall  become  the  organic 
law  of  Ruch  city  an<l  supersede  any  existing  charter  and  all  amendments 
thereof  and  all  ordinances  in«'onsistent  with  it.  A  copy  of  such  charter, 
certified  by  the  chief  executive  officer,  and  authenticated  by  the  seal  of 
such  city,  setting  fiirth  the  submission  of  such  charter  to  the  electors 
and  its  ratification  by  them  shall  after  the  approval  of  such  charter  by 
the  Oovernor,  be  made  in  duplicate  and  dejiosited,  one  in  the  office  of 
the  Secretary  of  State,  and  the  other,  after  being  recorded  in  the  office 
of  said  Register  of  Deeds,  shall  Iw  deposite«l  in  the  archives  of  the  city  ; 
and  thereafter  all  courts  shall  take  judicial  notice  of  said  charter. 
The  charter  so  ratified  may  l»e  ameniiod  by  proposals  therefor,  sub- 
mitted by  the  legislative  authority  of  the  city  to  the  qualified  electors 
thereof  (or  by  petition  as  hereinafter  provide<l)  at  a  general  or  special 
electiorn  and  ratified  by  a  maj<»rity  of  the  qualified  electors  voting 
thereon,  and  approved  by  the  Oovernor  as  herein  provided  for  the 
approval  of  the  charter. 

Sec.  414.  —  Board  of  Freeholders  to  Draft  Charter.  —  An  election 
of  such  board  of  freeholders  may  be  called  at  any  time  by  the  legis- 
lative authority  of  any  such  city,  and  such  election  shall  he  called 
by  the  chief  executive  officer  of  any  such  city  within  ten  days  after  there 
shall  have  been  filed  with  him  a  i)etition  demanding  the  same,  signed  by 
a  number  of  qualified  electors  residing  within  such  city,  equal  to  twenty- 
five  p«'r  (!entum  of  the  total  numlier  of  votes  cast  at  the  next  preceding 
general  municipal  election ;  and  such  ele(!tion  shall  be  held  not  later 
than  thirty  days  after  the  call  therefor.  At  such  ele«'tion  a  vote  shall  \w, 
taken  upon  the  question  of  whether  or  not  further  proceedings  toward 
adopting  a  charter  shall  be  had  in  pursuance  to  the  call,  and  unless  a 
majority  of  the  qualified  electors  voting  thereon  shall  vote  to  proceed 
further,  no  further  pro<'eeding  shall  be  had,  and  all  proceedings  up  to 
tnat  time  shall  be  of  no  effect. 


INITIATIVE    AND    REFERENDUM 

Sec.  41.'>.  —  Reserved  to  Every  Municipality.  —  The  powers  of  the 
initiative  and  referendum,  reserved  by  this  Constitution  to  the 
people  of  the  State  and  the  respective  counties  and  districts  therein, 
are  hereby  reserved  to  the  people  of  every  municipal  corporation 
now  existing  or  which  shall  lu-reafter  be  created  within  this  State,  with 
reference  to  all  legislative  authority  which  it  may  exercise,  and  amend- 
ments to  charters  for  its  own  government  in  accordance  with  the  pro- 
visions of  this  Constitution. 

Sec.  416.  —  Petition  for;  Requisite  Number.  —  Every  petition  for 
either  the  initiative  or  referendum  in  the  government  of  a  municipal 
corporation  shall  be  signed  by  a  number  of  qualified  electors  residing 
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FRANCHISES 

Spr  420  -  Vote  by  People;    Election. -"tio  municipal  i-orporation 

Sec.  42^)^      J    [J"  a    or  renew  a  franchise,  without  the  approval 

Tl  maTori  y  of    he  qualified  electors  residing  within  its  corporate 

IL  X   hall  vol  t?.ereon  at  a  general  or  -Pf^f^Z^-l^^ 

bv.  numtr  of  qllifeJ  ,.|.«-tor,  „t  any  .nuniripal  -n"™';"",;^^,' 
qS:tLn  of  whtalie^  or  not  such  franchise  shall  be  granted,  extended. 
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or  renewed,  and  if,  at  said  election,  a  majority  of  the  said  electors  voting 
thereon  shall  vote  for  the  grant,  extension,  or  renewal  of  su(!h  franchise 
the  same  shall  be  granted  by  tiie  proper  authorities  at  the  next  succeed- 
ing regular  meeting  of  the  legislative  body  of  the  city. 

St:c.  422.  ~  May  Engn-jv  in  Any  B)<.si;m.s,v.  —  Everv  municipal 
corporation  within  this  State  shall  have  the  right  to  engage  in  anv 
business  or  enterprise  which  may  be  engaged  in  bv  a  nerson,  firm  oV 
corporation  by  virtue  of  a  franchise  from  said  corpora i.in. 

Hfa'.  42:i.  ~  l{vs,rv<itior,  of  Control  Over  Public  ni,,hways;  Chnrjrs 
lifyulaUd;  Exdmivr  Frnnchms  Prohibited. —  \o  grant,  extension, 
or  renewal  of  any  franchise  or  other  use  of  the  streets,  alleys,  or  other 
public  grounds  or  ways  of  any  municipality,  shall  divest  the  State, 
or  any  of  its  subordinate  subdivisions,  of  their  control  and  regulation 
of  such  use  and  enjoyment. 

Nor  shall  the  power  to  regulate  the  charges  for  public  services  be  sur- 
rendered ;  and  no  exclusive  franchise  shall  ever  be  granted. 

Sec.  43.5.  —  Eight  Hours.  —  Eight  hours  shall  constitute  a  day's 
work  in  all  cases  of  employment  by  and  on  behalf  of  the  State  or  any 
county  or  municipality. 


Sec.  436.  —  Contracting  for 
hereby  prohibited. 


CONVICT    LABOR 

The  contracting  of  convict  labor  is 


CHILD    LABOR 

Sec.  4.37.  —  Employment  Prohibited.  —  The  employment  of  children, 
under  the  age  of  fifteen  years,  in  any  occupation,  injurious  to  health 
or  morals  or  especially  hazardous  to  lif»'  or  limb,  is  hereby  prohibited. 

Sec.  4.3S.  —  Underground  Work  Prohibited:  Eight  Hourn  a  Day.  — 
Boys  under  th(!  age  of  sixteen  years,  and  women  and  giris,  shall  not 
be  employed,  underground,  in  the  ojieration  of  miiifs;  and,  except  in 
case  of  emergency,  eight  hours  shall  constitute  a  dav's  work  under- 
ground in  all  mines  in  the  State. 

Sec.  43<».  —  Health  and  Safely  of  Employe-s.  —  The  Legislature  shall 
pass  laws  to  protect  the  health  and  safety  of  employes  in  factories,  in 
mines,  and  on  railroads. 


CO.NTKlBrTORY    .NEOLIGENCK 

Sec.  440.  —  Defence  of.  —  The  defen.se  of  contributory  negligence  or 
of  assumption  of  risk  shall,  in  all  eases  whatsoever,  be  a  question  of 
fact,  and  shall,  at  all  times,  be  left  to  the  jury. 


personal    INJURIES 

Skc.  441.  —  Right  of  Action;  Damugen. —The  right  of  action  to 
recover  damages  for  injuries  resulting  in  death  shall  never  be 
abrogated,  and  the  amount  recoverable  shall  not  be  subject  to  any 
statutory  limitation. 
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WAIVER   OF    RIGHTS 

Sec  442  —  Contracts  Void.  —  Any  provision  of  a  contract,  express 
or  impUed,  made  by  any  person,  by  which  any  of  the  benefits  of  this 
Constitution  is  sought  to  ae  waived,  shall  be  null  and  void. 

Sec  443  —  Void  Frovinom  in  Contract.  —  Any  provision  of  any 
.-ontracl  or  agreement,  express  or  implied,  stipulating  for  notice  or 
demand  other  than  such  as  may  be  provided  ^y.^w,  as  a  condition 
pre«!edent  to  establish  any  claim,  demand,  or  liability,  shall  be  null  and 
void. 

DEFINITION    OF    RACES 

Sec  447  —  Conven.lion ;  Referendum  Vote.—^o  convention  shall 
be  called  by  the  Legislature  to  propose  alterations,  revisions,  or 
amendments  to  this  Constitution,  or  to  propose  a  new  Constitution 
unless  the  law  providing  for  such  convention  shall  first  be  approved  by 
the  people  on  a  referendum  vote  at  a  regular  or  special  election,  and  any 
ameSents,  alterations,  revisions,  or  new  ^""f^t^tion  proposed  by 
such  convention,  shall  be  submitted  to  the  electors  of  the  State  at  a 
general  or  special  election  and  be  approved  by  a  majority  of  the  electors 
voting  ther^n,  before  the  same  shall  become  effective :  Pr«y;d«d' ^Jat 
the  question  of  such  proposed  convention  shall  be  submitted  to  the 
neople  at  least  once  in  every  twenty  years.  .  ,      ,    „ 

Sec  448  —  Initiative  Petition.  —  Sec.  3.  This  article  shall  not  im- 
pair the  right  of  the  people  to  amend  this  Constitution  by  a  vote  upon 
an  initiative  petition  therefor. 


EXTRACTS   FROM    THE    CONSTITUTION   OP   THE  STATE 

OP   CALIFORNIA 

I  subjoin  some  singular  provisions  from  the  Constitution  of  California 
adopted  in  1879. 

ARTICLE   XIX 

CHINESE 

Section  1.  The  Legislature  shall  prescribe  all  necessary  regulations 
for  the  protection  of  the  State,  and  the  counties,  cities,  and  tp^ns  thereof 
from  the  burdens  and  evils  arising  from  the  presence  of  ahens  who  a.e 
or  may  become  vagrants,  paupers,  mendicants,  criminals  or  invalids  af- 
mcTed^ith  contSuB  or  infectious  diseases,  and  ^-^  ^^/''^^.^  °^^^^^ 
dangerous  or  detrimental  to  the  well-being  or  peace  of  *»'«  Sta'e,  and  to 
impose  conditions  upon  which  such  persons  may  reside  in  the  State  and 
pmvide  the  meansa!ul  modeuf  their  removal  from  the  State,  upon  fail,  « 
and  refusal  to  comply  with  such  conditions ;  provided,  that  nothing  con- 
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tained  in  this  section  shall  be  construed  to  impair  or  limit  the  power  of 
the  Le^slature  to  pass  such  police  laws  or  other  regulations  as  it  may 
deem  necessary. 

Sec.  2.  No  corporation  now  existing  or  hereafter  formed  under  the 
laws  of  this  State,  shall,  after  the  adoption  of  this  Constitution,  employ, 
directly  or  indirectly,  in  any  capac-ity,  any  Chinese  or  Mongolian.  The 
Legislature  shall  pass  such  laws  as  may  be  necessary  to  enforce  this 
provision. 

Sec.  3.  No  Chinese  shall  be  employed  on  any  State,  county,  munici- 
pal, or  other  public  work,  except  in  punishment  for  crime. 

Sec.  4.  The  presence  of  foreigners  ineligible  to  become  citizens  of  the 
United  States  is  declared  to  be  dangerous  to  the  well-being  of  the  State, 
and  the  Legislature  shall  discourage  their  immigration  by  all  the  means 
within  its  power.  Asiatic  coolieism  is  a  form  of  human  slavery,  and  is 
for  ever  prohibited  in  this  State,  and  all  contracts  for  coolie  labour  shall 
be  void.  All  companies  or  corporations,  whether  formed  in  this  country 
or  any  foreign  country,  for  the  importation  of  such  labour,  shall  be  sub- 
ject to  such  penalties  as  the  Legislature  may  prescribe.  The  Legislature 
shall  delegate  all  necessary  power  to  the  incorporated  cities  and  towns  of 
this  State  for  tht  removal  of  Chinese  without  the  limits  of  such  cities  and 
towns,  or  for  their  location  within  prescribed  portions  of  those  limits,  and 
it  shall  also  provide  the  necessary  legislation  to  prohibit  the  introduction 
into  this  State  of  Chinese  after  the  adoption  of  the  Constitution.  This 
section  shall  be  enforced  by  appropriate  legislation. 


I. 


I 


PiinuU  in  the  UnitcU  Suick  of  America. 


